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Entered  aecordinf  to  %et  of  CooffreM,  in  Uie  year  one  thpqsand  eiffht  tuuidnd  tod  fiftj-thrM, 

Bt  GOULD,  BANKS  ft  CO. 
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DUBIKa  THE  TEAK  1862. 
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2.  HENRY  P.  EDWARDS.t 
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SECOND   JUDICIAL   DISTRICT. 
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4.  IRA  HARRIS. 
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1.  HENRY  WELLES.* 

2.  SAMUEL  L.  SELDEN.t 
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4.  JAMES  MULLETT. 

*  Sitting  in  the  Court  of  Appeal*. 

t  Presiding  Jastice. 

X  Beeigned  in  November,  1862. 
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CASES 


IN 


torn  ani  €qmts 


m  THE 


SUPREME    COURT 

OF  THE 

STATE  OF  NEW-YORK. 


Haring*  adm'z,  6cc.  vs.  The  New- York  and  Erie  Railroad 

OOMPANT. 

Where,  In  an  action  against  a  railroad  company,  to  recover  damages  for  an 
ii^Jmy  sustained  in  consequence  of  being  mn  against  by  the  locomotive  of  the 
defendants,  while  crossing  the  railroad  track  in  a  sleigji,  it  appeared  firom 
the  plaintiff's  testimony,  which  was  clear,  explicit  and  nndispnted,  that  the 
negligence  and  imprudence  of  the  person  injured  contributed  to  the  ix\]uTy ; 
Beld  that  the  Judge  properly  nonmiUd  the  plaintiff,  instead  of  submitting 
the  question  of  negUgence  to  the  Jwy. 

This  action  was  brooght  by  the  plaintiff,  as  administratrix 
of  John  J.  Haring,  deceased,  to  recover  damages  for  an  injnry 
sustained  by  the  intestate,  by  being  struck  by  the  engine  of  the 
defendants,  while  he,  with  another  person,  was  crossing  rthe 
railroad  in  a  sleigh,  on  the  2d  of  February,  1849.  The  com- 
plaint alledged  that  the  intestate  was  thrown  out  of  his  sleigfai 
with  great  force  and  violence,  upon  the  ground,  and  was  so  se- 
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verelj  and  seriously  injured,  bruised  and  wounded,  as  to  cause 
his  death  in  a  few  hours  thereafter ;  and  that  the  injury  was 
caused  by  the  gross  carelessness,  negligence,  or  willful  ipisman- 
agement  of  the  defendants,  or  their  serrants  or  agents.  The 
defendants,  by  their  answer,  denied  that  the  death  of  Haring 
was  caused  by  the  carelessness,  or  negligenot  or  willful  miscon-. 
duct  of  the  defendants,  or  their  servants  or  agents,  but  alledged 
that  it  was  caused  by  the  gross  carelessness  and  negligence  of 
Earing  and  of  the  person  who  was  with  him  in  the  sleigh,  at  the 
time.  The  plaintiff  put  in  a  reply,  taking  issue  upon  the  fisu^ts 
alledged  in  the  answer. 

The  cause  was  tried  before  Justice  Brown,  at  the  Bockland 
circuit,  in  September,  1851.  The  material  parts  of  the  testi- 
mony produced  by  the  plaintiff  on  the  trial,  -are  set  forth  in  the 
opinion  of  the  court.  The  evidence  is  therefore  omitted  here. 
At  the  close  of  the  plaintiff's  testimony,  the  counsel  for  the 
defendants  moved  for  a  nonsuit,  on  the  ground  that  the  evidence 
showed  that  there  was  negligence  on  the  part  of  the  plaintiff; 
whereupon  it  was  intimated  by  the  court  that  the  motion  must 
be  denied,  and  that  it  was  a  case  which  must  go  to  the  jury.  The 
defendants'  counsel  continued  the  argument  for  a  nonsuit,  which 
motion  was  apposed  by  the  plaintiff's  counsel  on  the  ground  that 
the  question  of  negligence,  in  whatever  degree,  in  either  of  the 
parties,  was  a  question  affact,  to  be  determined  by  the  jury,  and 
not  by  the  court,  and  also  on  the  ground,  that  the  evidence  showed 
gross  and  culpable  neglect  on  the  part  of  the  defendants,  and  which 
neglect  was  the  cause  of  the  death  of  Mr.  Haring.  The  court  final- 
ly granted  the  motiofi  for  a  nonsuit,  and  gave  its  reasons  as  follows : 

^'  A  court  always  nonsuits  a  plaintiff  with  great  reluctance, 
when,  as  in  this  case,  it  appears  to  take  a  question  of  fact  from 
the  jury.  It  should  be  done  only  in  clear  cases.  But  when  the 
evidence  is  such,  that  granting  the  plaintiff  all  the  facts  he 
olaims  to  have  proved,  the  appellate  court  would  be  bound  to  set 
ariiis  a  verdict  if  found  for  the  plaintiff,  it  is  the  clear  and  im- 
perative duty  of  the  court  to  do  so.  The  question  in  this  case  is 
not  upon  the  degree  of  negligence  of  the  parties.  The  plaintiff 
have  no  right  of  recovery  against  the  defendant,  unless  he 
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1  shows  that  he  iras  himself  wholly  free  from  fault,  and  that  the 
'  injury  was  wholly  caused  by  the  carelessness  or  negligence  of 
'  the  d^inadaiits.  It  may  be  conceded  that  the  defendants  were' 
negligent ;  it  may  be  conceded  that  they  were  illegally  running 
their  cars  without  ringing  the  bell ;  and  if  so,  they  cannot 
justify  themselves,  Ittid  would  be  liable  for  a  penalty,  if  the  action 
was  a  prosecution  for  that  purpose.  This  action  is  diiSerent ; 
the  plamtiff  must  show  that  the  act  of  the  defendants  was  the 
sole  cause  of  his  injury ;  that  it  would  not  have  happened  if 
such  cause  had  not  existed.  If  the  whistle  can  be  heard  further 
than  the  bell,  or  if  the  rumbling  of  the  cars  can  be  heard  as  far 
as  the  bell,  how  can  it  be  said  that  the  injury  was  produced  "  by 
reason  of  the  neglect"  to  ring  the  bell?  Sign-boards  at  the 
crossings  were  designed  to  protect  strangers,  and  their  absence 
camiot  be  said  to  be  the  cause  of  an  injury  to  a  person  who  has 
for  a  long  time  been  in  the  habit  of  crossing  the  road  several 
times  daily.  The  railroad  cannot  be  justified  in  any  neglect  to 
perform  all  the  statute  requires  oC  it ;  but  when  the  action  is  for 
private  damages,  the  only  questi(m  is  what  is  the  substantial, 
proximate  cause  of  the  injury.  There  is  no  difierent  rule  for  the 
court  to  be  governed  by,  in  cases  where  railroads  are  parties, 
than  in  other  cases.  The  plaintiff  was  beyond  all  question 
guilty  of  negligence,  in  driving,  in  such  a  place  and  at  sudi  an 
hour,  vpon  a  railroad  track,  at*the  rapid  rate  of  a  mile  in  four 
or  five  minutes.  It  would  be  very  strange  if  any  court  'should 
lay  down  any  other  rule.  Such  driving  woulid  manifestly  be 
negligence,  at  such  a  place,  even  in  any  two  persons  driving 
their  team,  and  both  would  be  to  blame.  Oommon  experience 
and  a  due  regard  to  the  safety  of  travelers  requires  that  such  a 
rule  should  be  liud  down  by  the  courts.  It  is  not  merely  slight, 
but  gross  caorelessness,  to  drive  at  such  speed  upon  a  railroad 
track,  at  a  point  where  the  approach  of  the  cars  cannot  be  seen 
until  the  traveler  is  upon  the  track,  and  when  he  knoits  that  the 
trains  hourly  pass,  whether  or  not  he  was  actually  aware  t^  a 
train  was  at  that  moment  approaching.  Travelers  should  al- 
ways approach  railroad  crossings  at  a  moderate  speed  and  with 
The  law,  while  it  imposes  duties  upon  the  railroad  com- 
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panies,  also  imposes  duties  upon  the  citizens,  and  it  is  no  excuse 
for  the  latter  to  say,  when  in  de&nlt,  that  the  company  is  equally 
in  the  wrong.  A  yerdict  for  the  plaintiff  would  clearlf  be  set 
aside.    She  is  therefore  nonsuited." 

To  this  ruling  and  decision  the  counsel  for  the  plaintiff  ex- 
cepted, and  upon  a  case  moved  for  a  new  trikl. 

F.  C.  Blissj  for  the  plaintiff.  L  Whether  there  was  negli- 
gence, or  want  of  care  of  whatever  degree  in  either  of  the  partieS| 
was  from  its  very  nature  a  question  of  fact,  which  should  have 
been  determined  by  the  jury,  and  whether  the  circumstances 
attending  the  injury  constituted  negligence  on  the  part  of  the 
plaintiff,  should  have  been  decided  by  the  jury,  and  not  by  the 
court.  {Beers  v.  The  Housaimiic  Railroad  Co.  19  Conn.  Rep. 
666.  Morton  v.  Fabrhanks^  2  Pick.  868.  Aldridge  v.  ITie 
Great  Western  Railroad  Co.  2  Eng.  Railway  Cos.  852.  Dor 
vis  V.  MaxweUy  12  Mete.  286.  Tufts  v.  Seabury,  2  Pick.  140. 
Limiby  v.  AUday,  1  Cr.  ^  J.  801.  1  Stark,  on  Ev.  607.  An- 
geU  on  the  Law  of  Carriers,  §§  27,  81, 184, 649, 569.  Stares  v. 
Gower,  6  Shep.  Rep.  174.  Vaughan  v.  MenhvOy  8  Bing.  New 
Rep.  468.  Monroe  v.  Leash,  7  Mete.  274.  WUkinson  v. 
Scott,  17  Mass.  Rep.  249.  AUen  v.  Kopman^  2  Dana,  221. 
St.  Mary^s  Church  v.  Cogger,  6  Barh.  676.  Jackson  v.  Betts^ 
6  Cowen,  877.  Hyde  v.  Stone,  9  Id.  280.  Clark  v.  Butcher^ 
Id.  674.  Jackson  v.  Betts,  Id.  208.  Jackson  v.  Loomis,  12 
Wend.  27.  Lobar  v.  Koplin,  4  Comst.  647.  Pratt  v.  Hutt^ 
18  John.  884.) 

II.  In  an  action  of  this  kind,  for  damages  resulting  from  the 
negligence  of  the  defendants,  the  care  required  of  the  plaintiff 
is,  that  degree  of  care  usually  termed  ordinary  care,  and  if  ordi- 
nary care  be  exercised  by  the  plaintiffs,  the  want, of  a  greater 
degree  pf  care  will  not  preclude  a  recovery.  (  TAe  New-Haven 
Steamboat  and  Trans.  Co.  v.  Vanderbilt,  16  Conn.  Rep.  420. 
Bs$Bfs  V.  The  Housatonic  Railroad  Co.  19  Id.  666.  Kinnend 
V.  Burton,  12  Shep.  89.  Bridge  v.  The  Orand  Junction  Rail- 
way Co.  3  Mees.  Sf  Wels.  244.  Thompson  v.  Bridgewaier,  7 
Pick.  188.    Angell  on  Law  of  Carriers,  i  661.) 
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in.  The  defendants  were  knowingly  or  willfully  Tiolating  law, 
{General  RaUroad  Act,  Laws  of  184&,  cA.  140,  i§  87, 88,)  and 
having  neglected  and  refused  to  comply  with  the  precautionary 
measures  deemed  essential  by  the  legislature,  for  the  protection 
of  life  and  property,  they  were  guilty  of  gross  and  culpable  neg- 
ligence, and  answerable  in  damages  to  those  injured  by  their 
willful  violation  of  duty.  {Laws  of  1808,  ch.  140,  §  87.  Fer- 
guson V.  The  Earl  of  Kinnoul,  9  Clark  ^  Fin,  Ap.  Cos,  251. 
Waldron  v.  The  Rensselaer  and  Saratoga  RaUroad  Co.  8 
Barb.  390.    Suydam  v.  Moore  and  Losee,  Id.  358.) 

lY.  Where  there  is  gross  negligence  on  the  part  of  the  de- 
fendants, and  a  willful  violation  of  law,  the  plaintiff  may  recover, 
though  not  free  from  fault  himself,  for  it  is  an  exception  to  the 
general  principle.  ( Waldron  v.  The  Rensselaer  and  Sarato- 
ga RaUroad  Co.  8  Barb.  390.  Cook  v.  The  Champlain  Tr. 
Co.  1  Denio,  91.  Rathbun  ^  West  v.  Payne  et  al.  19  Wend. 
899.  Bird  v.  Holbrook,  4  Bing.  628.  GuUle  v.  Swan,  19 
John.  381.  Suydam  v.  Moore,  8  Barb.  358.  Bolt  v.  Wilkes, 
3  Barn.  ^  Aid.  308v  ChurchiU  v.  Rosebeck,  15  Conn.  Rep. 
359.  AngeU  on  Carriers,  §  549.  Stoker  v.  SaltonstaU,  13 
Peters,  181.  Herring  v.  The  Wilmington  and  Raleigh  Rail- 
road Co.  Livingstones  Law  Mag.  1850,  p.  511.  Hunt  v. 
The  New-Haven  Railroad  Co.  in  N.  York  Common  Pleas.) 

y .  From  the  whole  case,  it  is  evident  that  the  death  of  Mr. 
Haring  was  caused  by  the  wrongful  act,  neglect  or  default  of  the 
defendants ;  and  if  such  was  the  case,  the  plaintiff  has  a  right 
to  recover,  independent  of  any  negligence  on  her  part.  {Laws 
of  1847,  ch.  450,  §  1.)  At  any  rate,  the  jury  should  have  deter- 
mined, from  all  the  circumstances  of  the  case,  whether  or  not 
negligence  of  the  defendant'  was  the  cause  of  the  accident 

H.  E.  Davies,  for  the  defendants.  I.  If  the  evidence  is  not 
sufBcient  to  warrant  a  verdict ;  or  if  the  court  would  set  a  ver- 
dict aside,  if  found,  it  is  the  duty  of  the  court  to  nonsuii  a 
plaintiff.    {Stuart  v.  Simpson,  1  Wend.  379.  4  Comst.  547, 9.) 

n.  The  statute  requiring  a  bell  to  be  rung  at  the  crossings, 
or  a  whistle  to  be  blowed,  makes  the  company  neglecting  iso  to 
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do,  liable  absolutely  for  the  penalty  imposed ;  but  makes  them 
liable  only  for  such  damages  as  are  sustained  "by  reason  of 
such  neglect."  {Laws  of  1848,  p,  285,  i  ST.  Id.  of  1850,  p. 
211,  §  39.)  The  sound  legal  construction,  in  the  absence  of  ad^ 
judged  cases,  would  be,  that  the  neglect  to  comply  with  the 
statute,  must  be  proved  according  to  the  established  rules  of  the 
common  law,  to  have  been  the  cause  of  the  injury.  And  such 
has  been  held  to  be  the  law  in  a  case  turning  upon  the  very 
point  in  question,  in  the  construction  of  a  statute  almost  identi- 
cal with  the  present.  {Parker  v.  Adams,  12  Mete.  415.)  It 
abundantly  appears  that  such  neglect  did  not  cause  the  injury. 
If  it  was  admitted  that  the  defendants  were  violating  the  law  in 
proceeding  without  ringing  their  bell,  their  liability  would  not 
thereby  be  affected  in  an  action  for  private  damages.  ( Tindal 
V.  The  bihab.  of  Norton,  8  Mete  388.  Butterjield  v.  Forres- 
ter, 11  East,  60.  Wade  v.  Carr,  2D(nv.  ^  Ry.  255;  5C.^ 
Payne,  876.  SiU  v.  Brown,  9  Id.  601.  Kinard  v.  Barlwo,  25 
Maine  Rep.  49.) 

III.  If  the  injury  was  caused  in  part  by  the  negligence  of 
each  party,  the  plaintiff  cannot  recover.  The  law  is  well  settled, 
both  in  New* York  and  elsewhere,  not  only  that  the  injury  must 
have  been  caused  substantially  and  proximately  by  the  negli- 
gence of  the  defendant,  but  that  the  plaintiff  must  aflhmatively 
prove  that  his  own  conduct  was  free  from  negligence,*  and  did 
not  contribute  to  the  injury.  {Angell  on  Carriers,  k  556. 
2  Greenl.  Ev.  §  473.  Lane  v.  Crombie,  12  Pidc.  177.  Har- 
low V.  Hutniston,  6  Cowen,  189.  Vennel  v.  Carver,  1  Cromp. 
^  Mees.  21.  Bridge  v.  G^.  /  Railway,  3  Mees.  ^  Wels.  244. 
Hartfield  v.  Roper,  21  Wend.  615,  618.  SmUh  v.  SmUhj  2 
Pick.  621.  Spencer  v.  Utica  and^Scheneciady  Railroad  Co. 
6  Barb.  337.  Munger  v.  Tonawanda  Railroad  ^Company,  4 
Comst.  349.) 

By  the  Court,  Barculo,  J.  The  undisputed  evidence  intro- 
duced by  the  plaintiff,  established  the  fact  that  her  deceased 
husband,  whose  death  is  the  subject  of  the  action,  was  riding  in 
a  sleigh  with  another  person,  who  was  driving  at  the  rapid  rate 
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of  a  mile  in  four  or  fiye  minutes,  across  the  track  of  the  rail- 
road when  the  collision  occorred.  It  also  appeared  that  near 
the  point  of  intersection,  high  embankments  between  the  rul- 
road,  and  highway,  render  it  impossible  for  a  person  on  the  high- 
way to  see  the  cars  coming  until  he  gets  on  the  track.  Upon 
this  state  of  facts,  the  simple  question  was  presetkted  to  the  cir- 
coit  judge,  whether  such  fast  driving  at  such  a  plaee,  constituted 
a  degree  of  negligence  that  defeated  the  plaintiff's  right  of 
recovery. 

That  the  deceased  was  guilty  of  negligence,  cannot  for  a 
moment  be  doubtect  A  man  who  rushes  headlong  against  a  lo- 
comotive engine,  without  using  the  ordinary  means  of  discover- 
ing his  danger,  cannot  be  said  to  exercise  ordinary  care.  And 
the  rule  is  well  settled  that  where  the  carelessness  and  impru- 
dence of  the  person  injured,  contributed  to  the  injury,  an  action 
for  damages  cannot  be  sustained.  {Rathbun  v.  Payne,  19 
Wend.  899.  Hartfield  v.  Roper,  21  Wend.  615.  Spencer  v. 
The  Utica  and  Schenectady  Railroad  Company,  5  Barb. 
887.  Brand  v.  The  Troy  and  Schenectady  'Railroad  Com- 
pany, 8  M.  868.) 

But  it  is  contended  by  the  counsel/or  the  plaintiff,  that  the 
question  of  negligence  should  have  been  submitted  to  the  jury. 
This  would  have  been  true,  if  there  had  been  conflicting  evi- 
dence, or  if  the  proofs  had  left  the  matter  in  doubt.  But  when, 
upon  die  plaintiff's  own  showing,  ho  has  no  Oftuse  of  action,  or 
has  defeated  his  claim  by  his  own  misconduct,  there  can  be  no 
propriety  in  requiring  the  jury  to  pass  upon  the  evidence.  For 
if  the  jury  should  find  a  verdict  against  the  law,  the  court  would 
be  bound  to  set  it  aside.  In  most  cases,  the  result  would  be  the 
same :  for  juries  ordinarily  Ind  according  to  the  direction  or  in- 
timation of  the  circuit  judge,  where  there  is  a  strong  prepon- 
derance of  testimony.  But  tlll^re  are  cases  in  which  this  con- 
formity of  opinion  may  not  exist.  We  can  not  shut  our  eyes  to 
the  fact  that  in  certain  controversies  between  the  weak  and  the 
strong — ^between  a  humble  individual  and  a  gigantic  corporatioB, 
the  sympathies  of  the  human  mind  naturally,  honestly  and  gen- 
evoQslj,  run  to  the  assistance  and  support  of  the  feeble,  and 
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apparently  oppressed ;  and  that  compassion  will  sometimes  ex- 
ercise over  the  deliberations  of  a  jury,  an  influence  which,  how- 
ever honorable  to  them  as  philanthropists,  is  wholly  inconsistent 
with  the  principles  of  law  and  the  ends  of  justice.  There,  is 
therefore,  a  manifest  propriety  in  withdrawing  from  the  consid- 
eration of  the  juty,  those  cases  in  which  the  plaintiff  fiuls  to 
show  a  right  of  recovery. 

This  is  by  no  means  a  new  rule.  In  Stuart  v.  Simpsonj 
(1  Wend.  376,)  Chief  Justice  Savage  says,  "If  the  evidence 
would  not  authorize  a  jury  to  find  a  verdict  fof  the  plaintiff,  or 
the  court  would  set  it  aside  if  so  found,  as  contr&ry  to  evidence, 
in  such  cases  it  is  the  duty  of  the  court  to  nonsuit  the  plaintiff.'^ 
So  in  the  case  of  Hartfidd  v.  Roper,  (21  Wend.  615,)  which 
was  an  action  for  running  over  an  infant  child  while  it  was  play- 
ing in  the  highway,  the  court  held  that  the  circuit  judge  erred 
in  refusing  to  nonsuit  the  plaintiff,  and  granted  a  new  trial, 
without  requiring  the  payment  of  costs. 

I  am  not,  however,  prepared  to  subscribe  to  the  doctrine  of 
nonsuiting,  to  the  extent  of  applying  it  in  oU  cases,  where  a 
verdict  may  be  set  aside,  as  against  evidence.  I  find  cases  oc- 
oasionaUjr  at  the  «iicuil^  so  complicated  or  so  evenly  balanced, 
tiiat  I  feel  bound  to  submit  them  to  a  jury ;  and  after  they  have 
found  a  verdict,  I  feel  equally  bound,  on  a  re-examination  of  the 
case,  to  set. the  verdict  aside  and  submit  it  to  a  second  jury.  If 
the  second  jury^ind  a  simiJir  verdict,  I  suffer  it  to  stand.  This 
I  understand  to  be  the  correct  practice.  {Fowler  v.  7%6  JSina 
Fire  his.  Co.  7  Wend.  275.  Graham  on  New  Trials.)  But 
the  case  before  us  is  not  of  that  character.  The  facts  here  are 
plain,  simple  and  undisputed ;  and  upon  them  the  law  is  clear 
that  the  plaintiff  cannot  recover.*  The  nonsuit  was, therefore, 
properly  ordered,  and  must  be  sustained. 

Motion  to  set  aside  nonsuit  denied. 

[Kings  Obmbbal  Tbhii,  April  6, 1862.  Morse,  Barculo  and  S,  B.  Sbrtmgt 
Justioes.] 
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Clarissa  C.  Lewis,  appellant,  vs,  Joseph  B.  Lewis  and 
others,  respondents. 

The  fact  that  a  testator  subscribed  his  name  at  the  end  of  his  will,  in  the 
presence  of  each  of  the  attesting  witnesses,  or  acknowledged  that  he  had 
so  subscribed  it,  to  each  of  the  attesting  witnesses,  must  be  proved  as  a 
distinct  and  independent  act  of  itself,  in  order  to  admit  the  will  to  probate ; 
and  cannot  be  inferred  or  presumed  fVom  the  proof  ijf  some  other  act  re- 
quired by  the  statute  to  be  done. 

A  party  seeking  to  establish  a  will,  takes  upon  himself  the  burthen  of  proving 
the  concurrence  of  all  the  acts  essential  t»  the  yalidity  of  such  an  instru- 
ment. It  is  not  enough  that  he  proves  one  or  two  of  them  ;  but  he  must 
I^ove  them  all,  in  succession. 

He  must  show  that  it  was  subscribed  at  the  end  thereof,  by  the  testator  him- 
self, or  by  some  person  for  him  in  his  presence,  and  by  his  direction ;  that 
the  subscription  was  made  in  the  presence  of  each«f  the  attesting  witnesses, 
or  acknowledged  by  the  testator  to  have  been  so  made,  in  the  presence  of 
each  of  the  attesting  witnesses ;  that  the  testator  at  the  time  of  making 
or  acknowledging  such  subscription,  declared  the  instrument  to  be  his  last 
will  and  testament ;  and  that  each  of  the  attesting  witnesses  signed  his 
name  at  the  end  of  the  will,  at  the  request  of  the  testator. 

Proof  of  any  one  of  these  four  separate  acts  cannot  be  ^enlarged  by  implica- 
tion, or  presumption,  so  as  to  become  proof  of  any  other  of  the  four  sepa- 
rate acts. 

Whore  neither  of  the  attesting  witnesses  to  a  will  saw.  the  lestatsr  snbscribe 
his  name  thereto,  or  heard  him  acknowledge  Ae  signature  to  be  his,  or  state 
what  the  paper  was ;  and  the  will  was  so  folded  or  placed  that  Ihe  witnesses 
did  not  see  any  part  of  its  contents,  nor  the  testator's  signature,  but  only 
the  blank  space  upon  which  their  names  were  written ;  Heldf  that  the  will 
was  not  properly  executed,  so  as  to  anihorize  the  atfrrogate  to  admit  the 
same  to  probate. 

This  was  an  appeal  from  a  decision  of  the  surrogate  of  the 
county  of  Kings,  refusing  to  admit  to  probate  an  instrument 
propounded  as  the  last  will  and  testament  of  Thomas  Lewis,  de- 
ceased. The  will  bore  date  February  2,  1849.  The  attesting 
witnesses  were  William  H.  Wing  and  Ferris  Tripp,  who  were 
both  examined  before  the  surrogate.  The  substance  of  their 
testimony  is  given  in  the  opinion  of  the  court,  and  need  not  be 
repeated  here.  It  appeared  that  on  the  day  of  the  date  of  the 
will,  the  decedent,  who  was  a  merchant  in  Pearl-street,  New- 
York,  while  at  his  store,  sent  out  for,  and  procured,  a  blank  or 
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printed  form  of  a  will ;  which  he  filled  up  in  his  own  hand- 
writing. He  afterwards  called  Wing  and  JripP)  two  clerks  in 
his  store,  into  his  private  office  "  to  see  him  sign  the  docnment,'' 
and  they  signed  it  as  witnesses,  at  his  desk,  and  wrote  their  re- 
spective residences,  with  their  signatures.  The  in  testimonium 
clause,  above  the  signature  of  the  testator,  stated  that  he  had 
thereunto  subscribed  his  name  ;  and  the  attestation  clause  was 
as  follows :  "  The  above  written  instrument  was  subscribed  by 
the  said  Thomas  Lewis  in  our  presence,  and  acknowledged  by 
him  to  each  of  us,  and  he  at  the  same  time  declared  the  above 
instrument,  so  subscribed,  to  be  his  last  will  and  testament,  and 
we,  at  his  request,  have  signed  our  names  as  witnesses  hereto, 
and  written  opposite  our  names,  our  respective  places  of  resi- 
dence." 

The  surrogate  held  that. the  instrument  was  not  a  valid  will 
of  real  or  personal  property,  for  want  of  due  execution,  and  r&- 
fiised  to  admit  the  same  to  probate. 

jR.  Emmett,  for  the  appellant.  I.  It  is  clear  &om  the  testa- 
mentary character  of  the  instrument  in  question,  the  decedent's 
declarati<Mi  that  it  was  his  will,  his  letter  written  on  the  same 
day  to  his  wife,  the  form  of  the  attestation  clause,  the  fact  that 
the  blanks'  were  filled  up  by  himself,  his  request  to  the  witnesses 
to  see  him  sign,  and  his  direction  to  them  to  put  down  their  resi- 
dences with  theii^  signatures,^  (1.)  That  the  purpose  of  the  de- 
cedent was  to  make  his  will ;  (2.)  That  he  knew  what  the  requi- 
sites of  the  law  were  in  the  execution  of  a  will ;  and,  (3.)  That 
he  intended  to  comply  with  those  requisites.  II.  The  declara- 
tion that  it  was  his  free  will  and  deed,  was  a  sufficient  declara- 
tion tbat  it  was  his  last  wUl  and  testament.  These  words  are 
used  in  the  statute  as  the  legal  definition  of  the  instrument ; 
not  to  prescribe  the  particular  language  which  the  testator  must 
use  in  declaring  the  character  of  the  paper.  {Remsen  v.  Brinck* 
erhoffy  26  TFefid.  326.)  III.  His  name  being  actually  subscribed 
at  the  end  of  the  instrument,  the  first  requisition  of  the  statute 
lias  been  literally  complied  with ;  and,  in  the  absence  of  posi- 
tive proof,  as  to  the  precise  time  when  he  signed  his  name  there, 
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the  law  will  assnme  that  his  signature  was  there  when  he 
declared  the  instrument  to  be  his  will.  {Cooper  y,  Bochdj 
8  Ourteh,  648.  Dudly  v.  Dudly,  8  Leigh's  Rep.  436.)  IV. 
His  signature  mnst  have  been  written,  either  when  the  wit- 
nesses were  ptesent  in  his  private  office,  or  before  he  called 
them  in ;  and  the  stronger  presumption  is,  that  he  signed  in 
their  presence,  because,  (1.)  The  attestation  clause  asseits  it. 
(2.)  The  evidence,  so  far  as  it  goes,  is  that  he  requested  the  wit- 
nesses '^  to  see  him  sign  the  document.'^  (8.)  There  is  no  proof 
to  the  contrary.  {Gore  v.  Gann,  8  Curteis,  151.  Gregory  v. 
Ehr  Majesty's  Proctor,  ThorrUorCs  Cases,  620.)  V.  If  there 
was  not  sufficient  in  the  case  to  sustain  the  presumption  that  he 
signed  the  instrument  in  the  presence  of  the  witnesses,  the 
facts  (see  first  point)  would  warrant  the  conclusion  that  he 
acknowledged  his  subscription  to  them.  ( Gays  v.  Gays,  3  Our- 
ties,  451.  Blake  v.  Knight,  Id,  547.)  VI.  The  will,  there- 
fore^  can  only  be  rejected  on  the  assumption  that  the  testator, 
knowing  that  it  was  necessary  either  to  subscribe  it  in  the  pres- 
ence of  the  witnesses,  or  to  acknowledge  his  subscription  of 
them,  purposely  omitted  to  do  either.  {In  re  Warden,  2  Cur- 
teis,  334.  /n  re  Thomson,  4  Thornton's  Notes,  043.)  VII. 
The  surrogate  erred  in  his  estimate  of  the  evidence,  in  assuming, 
(1.)  That  there  was  no  evidence  that  the  testator  signed  his 
name  in  the  presence  of  the  witnesses.  (2.)  That  one  of  the 
witnesses  said  that  the  testator  dkl  not  sign  it  in  his  presence. 
The  testimony  of  that  witness  was  merely  that  he  did  not  see 
him  sign  it.  (3.)  That  the  witness  Tripp  said  that  the  testator 
did  not  do  or  say  any  thing,  except  to  turn  down  a  bit  of  white 
paper  from  the  bottom  of  the  instrument,  and  request  the  wit- 
nesses to  sign  it,  with  their  places  of  residence,  and  declare  the 
within  to  be  his  free  will  and  deed.  The  testimony  of  the  wit- 
ness was,  ^  that  was  all  that  was  said  at  the  time,  as  near  as  I 
can  recMecty  VIII.  The  surrogate  erred  in  his  view  of  the 
law.  (1.)  In  assuming  that  our  statute  says  that  the  subscrip- 
tion must  be  acknowledged  as  a  separaie  and  distinct  att  from 
the  declaration  that  it  is  a  xciU.  (2.)  In  assuming  that,  under 
the  English  act,  a  declaration  that  il  was  the  will  of  i\^  te^ta- 
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tor,  was  insufficient  as  an  acknowledgment  of  his  signature. 
And,  even  if  such  were  the  law  under  the  English  act.  (8.)  In 
assuming  that  the  same  declaration  would  for  a  much  stronger 
reason  be  insufficient,  under  our  statute,  as  an  acknowledgment 
of  the  testator's  subscription.  Our  statute  requires  no  more 
formal  acknowledgment  than  the  English  act ;  and  neither  of 
them  requires  more  in  that  respect  than  would  have  been  pre- 
viously necessary  in  cases  where  the  testator  did  not  sign  in  the 
presence  of  the  witnesses.  Th^  intention  of  both  was  simply 
to  put  the  existing  rule  of  law  as  to  such  cases  in  a  statutory 
form.  IX.  The  requisition  of  our  statute,  that  the  testator 
should  declare  the  instrument  to  be  his  last  will  and  testatiient, 
as  a  distinct  formality^  does  not  destroy  the  effect  of  such  a 
declaration,  as  an  independent  fad^  to  establish,  with  other  cir- 
cumstances, a  compliance  with  any  other  formality  required  by 
the  statute ;  and  such  a  declaration  made  in  regard  to  a  will 
actually  subscribed  by  the  testator,  and  accompanied  by  circum- 
stances which  show  a  knowledge,  on  his  part,  of  the  requisites 
of  the  law,  and  an  intention  to  comply  with  tliem,  is  a  sufficient 
acknowledgment,  within  the  statute,  that  such  subscription  was 
made  by  him.  It  is  a  substantial  compliance  with  the  requisi- 
tion of  the  statute,  and  the  law  demands  no  more.  X.  It  is  a 
well  established  principle  of  law,  applicable  alike  to  wills  under 
the  old  acts,  (29  Car.  2,  ch.  8,  §  5,  and  1  R.  L,  of  1818,  cA.  88, 
\  2,)  and  those  now  in  force  in  England  and  in  this  state,  that 
positive  affirmative  evidence  by  the  subscribing  witnesses,  that 
the  requisites  of  the  law  were  complied  with,  is  not  essential  to 
the  validity  of  a  will.  When,  from  any  cause,  (without  regard 
to  lapse  of  time,)  the  witnesses  are  either  unable  or  unwilling  to 
afford  such  proof,  the  court  may  presume  due  execution  by  a 
testator  upon  the  circumstances.  {Ellis  v.  Smithy  1  Vesey^  jun. 
11.  Carleton  v.  Griffen,  1  Burr.  649.  Stonehousey.  Evelyn^ 
8  P.  Wms.  253.  Addy  v.  Grix,  8  Ve.9ey,  jun.  504.  Gore 
V.  Gann,  8  Cnrteis,  151.  Gaze  v.  Gaze,  Id.  461.  Blake 
v.  Knight,  Id.  647.  Cooper  v.  Bochel,  Id.  648.  S.  C.  in 
Land.  Jur.  Nov.  21,  1846,;?.  931 ;  also  in  Moore's  P.  C  Rep. 
4S9.    in  re  Warden,  2  Curteis,  334.    In  bonis  ThompsMj  4 
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ThonUafis  Notes  of  Cases  m  Ecd.  Courts^  643.  Burgoyne 
V.  ShowleTy  1  Robertson^  5.  Leach  t.  BeUes,  Id.  714.  Clark 
V.  Dtmnavaniy  10  LeigKs  Va.  Rep.  22.  TFAi^e  v.  Tnistees  of 
British  Museum^  3  Bing.  810.  JRay  v.  Walton^  2  Marshall^ 
74.  iSfTMitf  V.  5'maa,  4  6?recni  220.  TTrig-A^  v.  Wright, 
6  il/oore  4»  Payne,  316.  3  Burrwo,  1773.  4  Thornton's  Notes, 
620.  8  Zre^A'*  iJep.  436.  2  Strange,  1106.  3  JSarft.  CA. 
iJep.  158.  2  fiarJ.  /&  C.  Rep.  385.)  XI.  The  case  of  llott  v. 
Genge,  referred  to  in  the  surrogate's  opinion,  was  decided  solely 
upon  the  ground  that  the  testator  had  made  no  statement  or 
explanation  to  the  witnesses  of  the  nature  of  the  paper  which 
he  requested  them  to  sign.  That  case  recognizes  the  principle 
that  if  the  will  be  already  signed  when  the  witnesses  are  called 
in,  the  testator's  declaration  to  them  that  it  is  his  will,  may 
amonnt  to  an  acknowledgment  of  his  signature,  although  the 
testator's  signature  be  not  seen  by  them,  {llott  v.  Genge,  3  Curr 
ids,  160.  iR  C  in  1  Thornton's  Notes,  672.  S.  C.  in  4  Moor^s 
P.  C.  Rep.  265.)  XII.  The  circumstances  of  the  case  admit  of 
no  reasonable  doubt  that  the  requisites  of  the  statute  were  sub- 
stantiaUy  complied  with  in  the  execution  of .  the  will.  It  should 
therefore  be  admitted  to  probate,  and  the  decree  of  the  surro- 
gate be  reversed. 

F.  B.  Cutting,  for  the  respondents.  I.  In  the  due  execution 
of  every  last  will  and  testament,  the  statutes,  with  other  require- 
ments, direct  that  the  subscription  shall  be  made  by  the  testa- 
tor in  the  presence  of  each  of  the  attesting  witnesses,  or  shall 
be  acknowledged  by  him  to  have  been  so  subscribed,  to  eaeh  of 
the  attesting  witnesses,  and  the  testator  at  the  time  of  making 
such  subscription  shall  declare  the  instrument  so  subscribed  to 
be  his  l&st  will  and  testament.  There  is  no  evidence  that  the 
testator  signed  the  will  in  the  presence  of  the  witnesses.  Wing 
does  not  recollect.  Tripp,  the  other  witness,  did  not  see  the 
testator  sign.  There  is  no  evidence  of  any  acknowledgment  by 
tike  testator  that  he  had  signed  the  same.  II.  Where  the  will 
was  not  signed  in  the  presence  of  the  witnesses,  it  is  necessary 
that  the  signature  be  shown  to  the  witnesses,  or  be  in  such  a 
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position  as  may  be  seen  by  them,  when  the  testat(Mr  acknowl- 
edges the  subscription.  In  this  case  the  signature  was  pur- 
posely concealed.*  {llott  y.  Cretige^  3  Curteis^  160.  See  dictum 
ef  Judge  CouUer,  in  Buj^oeU  and  others  v.  Oorbvn  and  ethers^ 
1  Rand.  144.)  III.  It  does  not  appear  that  the  will  had  been 
subscribed  by  the  testator,  when  attested  by  the  witnesses.  It 
may  have  been  subscribed  afterwards  and  at  another  time. 
lY.  Though  perhaps  it  is  not  necessary  that  the  will  should  be 
actualljr  subscribed  by  the  testator  before  being  attested  by  the 
witnesses,  and  the  declaration  or  publication  of  the  nature  of  the 
instrument,  yet  the  subscription  by  the  testator  should  be  a 
part  of  tiie  same  transaction.  {In  goods  of  O.  L.' Olding,  de- 
ceased, 2  Ourieis,  865.  Pennant,  v.  KingscotOj  3  Id.  64SL 
Cooiper  V.  Bochd,  Id.  648.  Doe  t.  Doe,  2  Barh.  S.  C.  Rep. 
200.)  v.  A  declaration  of  the  nature  of  the  instrument,  ac- 
cording to  the  terms  of  the  statute,  is  not  an  acknowledgment 
of  the  subscription.  (BuHer  v.  Benson,  1  Barb.  S.  C.  Rep.  526.) 
YL  There  is  no  evidence  of  any  or  of  a  sufficient  declaration 
by  the  testator,  that  the  instrument  so  subscribed  was  his  last 
will  and  testament  Tripp  alone  testifies  as  to  what  was  said 
by  the  testator  to  the  witnesses.  VU.  The  statutes  in  requir- 
ing the  testator,  at  the  time  of  making  or  acknowledging  the 
subscription,  '^  to  declare  the  instrument  so  subscribed  to  be  his 
last  will  and  testament,"  intend  an  act  tantamount  to  publication, 
and  distinct  from  each  of  the  other  requirements.  {Heyer  v. 
Burger,  1  Hoff.  Ch.  Rep.  1.)  YIIL  Neither  of  the  witnesses 
appears  to  have  known  at  the  time  of  attesting  the  paper  that 
it  was  a  will,  except  inferentially,  from  a  distinct  fiict  IX.  No 
presumption  can  exist  in  favor  of  the  regular  execution  of  the 
will,  except  where  lapse  of  time  or  other  circumstances  may  jus- 
tify it  In  this  case  the  execution  of  the  will  was  recent ;  both 
witnesses  were  examined,  and  they  do  not  contradict  each  other. 
X.  Where  any  of  the  formalities  required  by  the  statutes  in  the 
execution  of  a  will  are  not  substantially  complied  with,  the  will 
is  void.  {Brinckerhoofy.  Remsen,  8  Paige,  488 ;  same  case  on 
appecU,  26  Wend.  325.  Chaffee  v.  Baptist  Missionary  Conv. 
10  Paige,  85.) 
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£y  the  Courts  Brown,  J.  The  40th  section  of  the  statute 
(2  R.  S»  7)  prescribes  what  acts  are  essential  to  the  valid  exe- 
eudon  of  a  will.  The  term  execated,  signifies  those  required  of 
the  testator.  And  the  term  attested,  those  required  of  the  wit- 
nesses. The  testator  executes  and  the  witnesses  attest.  If  this 
distinctioift  is  borne  in  mind  it  will  relieve  thf  question  of  the 
due  execution  of  the  paper  claimed  to  be  the  will  of  Thomas 
Lewis,  of  much  df  its  embarrassment,  and  serve  to  reconcile  the 
law  as  we  now  understand  it  with  some  of  the  English  authori- 
ties cited  on  the  argument.  The  word  published,  is  not  found 
in  the  section,  because  the  word  executed  is  sufficiently  compre- 
hensive in  its  meaning  to  embrace  ever;  thing  that  the  principal 
actor  is  required  to  do,  to  render  the  instrument  complete: 
Publication  is,  however,  recognized  and  required  by  the  third 
subdivision^  as  a  distinct  and  independent  act,  from  that  of 
subscribing,  or  acknowledging  the  subscription.  And  I  shall 
employ  the  term  publication  to  signify  the  act  of  declaring  or 
making  known  to  the  witnesses,  that  the  testator  understands 
and  intends  the  instrument  subscribed  by  him  to  be  his  last  will 
and  testament. 

The  principal  question  discussed  upon  the  argument — and 
die  only  one  which  I  incline  to  examine — is  the  construction 
to  be  given  to  the  second  subdivision  of  the  40th  section,  which 
demands  that  the  subscription  of  the  testator's  name,  at  the  end 
of  the  will,  "  shall  be  made  by  the  testator  in  the  presence  of 
each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by 
him  to  have  been  so  made  to  each  of  the  attesting  witnesses." 
Must  that  act  be  proved  as  a  distinct  and  independent  a(9t  of 
itself,  or  may  it  be  inferred  or  presumed  from  the  proof  of  some 
other  act  required  to  be  done,  by  one  of  the  other  subdivision^ 
of  the  section?  In  Chajfee  v.  The  Baptist  Missionary  Conv. 
(10  Paige^  85,)  and  in  Rutherford  v.  Rutherford,  (1  Dmio,  83,) 
the  same  identical  question  was  discussed  and  judicially  deter- 
mined, so  fiur  as  the  late  court  of  chancery  and  this  court  had 
power  to  determine  it:  and  the  decisions  seemed  to  leave  no 
room  for  doubt  or  dispute.  The  industry  and  research,  however, 
displayed  by  the  k^imed  counsel  for  the  appellant,  and  the 


24  CASES  IN  THE  SUPREME  COURT. 

Lewis  r.  Lewis. 

ability  and  sincerity  with  which  he  commended  his  views  to  the 
consideration  of  the  court,  together  widi  the  large  amount  of 
property  dependent  upon  the  validity  of  the  will,  justify,  if  they 
do  not  absolutely  demand,  a  re-examination  of  the  grounds  upon 
which  those  decisions  must  stand. 

A  party  seeking  to  establish  a  will  takes  upon  himself  the 
burthen  of  proving  the  concurrence  of  all  the  acts  essential  to 
the  validity  of  such  an  instrument.  It  is  not  enough  that  he 
proves  one  or  two  of  them,  but  he  must  prove  them  all  in  suc- 
cession. He  must  show  that  it  is  subscribed  at  the  end  thereof 
by  the  testator  himself,  or  by  some  person  for  him,  in  his  pres- 
ence and  by  his  direction.  He  must  also  show  that  the  sub* 
scription  was  made  in  the  presence  of  each  of  the  attesting 
witnesses,  or  acknowledged  by  the  testator  to  hkve  been  so  made 
in  the  presence  of  each  of  the  attesting  witnesses.  He  must 
also  prove  that  the  testator,  at  the  time  of  making  such  sub- 
scription, or  at  the  time  of  acknowledging  the  same,  declared  the 
instrument  to  be  his  last  will  and  testament.  And  in  the  last 
place  he  must  show  that  each  of  the  attesting  witnesses  signed 
his  name  at  the  end  of  the  will,  at  the  request  of  the  testator. 
As  I  read  the  statute,  there  must  be  proof  of  each  of  these  four 
separate  acts,  independent  of  each  other.  Evidence  that  the 
testator  subscribed,  and  that  the  witnesses  subscribed,  is  not 
proof  that  the  testator  signed  in  the  presence  of  the  witnesses. 
Evidence  that  he  subscribed  in  the  presence  of  the  witnesses*, 
and  that  they  attested  the  instrument  at  his  request,  is  not 
proof  of  its  publication  in  conformity  .with  the  directions  of  the 
third  subdivision  of  the  40th  section.  Neither  is  the  evidence 
of  its  publication  in  conformity  with  the  third  subdivision,  proof 
that  it  was  subscribed  in  the  presence  of  the  witnesses,  or  ac- 
knowledged to  each  of  the  witnesses  to.  have  been  so  subscribed, 
80  as  to  satisfy  the  demand  of  the  second  subdivision.  Proof  of 
any.  one  of  these  four  separate  acts  cannot  be  enlarged  by  im- 
plication or  presumption,  so  as  to  become  proof  of  any  other  of 
the  four  separate  acts.  The  order  in  which  these  several  acts 
are  to  be  performed,  is  of  no  moment.  "  In  contemplation  of 
the  statute  they  are  all  to  be  done  at  the  same  4ime.    Neither 
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of  the  four  acts  which,  united,  make  a  valid  execution  of  the  in* 
strument,  may  be  done  at  a  different  time  from  the  rest  If  the 
iuBtrument  has  in  fact  been  signed  at  a  previous-  time,  then  the 
signature  must  be  acknowledged  to  the  subscribing  witnesses, 
which  is  deemed  to  be  equivalent  to.a  new  signing  of  the  instru- 
ment. I  am  clearly  of  opinion,  therefore,  that  a  will  is  duly  ex- 
ecuted when  the  several  acts  required  by  the  statute  have  been 
performed  at  the  same  time,  whatever  the  order  in  which  such 
acts  may  be  severally  performed."  {Doe  v.  Doe,  2  Btarb.  S.  C 
Rep.  205.  Seguine  v.  Seguine,  Id.  394.)  Ethical  and  legal 
writers  may  differ  as  to  the  origin  of  the  right  of  testamentary 
disposition — whether  it  be  an  acquired  or  a  natural  right — but 
there  is  one  thing  which  admits  of  no  dispute ;  and  that  is  the 
right  of  the  legislature  to  prescribe  the  manner  of  its  exercise, 
and  to  declare  upon  what  evidence  a  testamentary  disposition 
shall  be  deemed  sufficiently  established  to  pass  the  estate  of  a 
deceased  individual.  The  rules  which  restrain  and  regulate  its 
exercise,  which  demand,  upon  the  proof  of  a  will,  an  accumula- 
tion of  evidence  unknown  in  any  other  proceeding,  proceed  from 
a  profound  sense  of  the  necessity  of  protecting  age  and  infirmity, 
and  decaying  mental  faculties,  from  oppression  and  imposition. 
And  when  they  are  carefully  and  legibly  written  in  the  statute 
boox,  the  courts  have  no  other  duty  but  to  see  them  rigidly  en- 
forced. The  law  of  evidence,  in  its  application  to  the  proof  of 
the  several  facts  which,  united,  constitute  a  valid  will,  is  the 
same  as  it  is  in  its  application  to  the  proof  of  any  other  £Mt 
The  evidence  may  be  direct  and  positive,  or  it  may  be  circum- 
stantial and  presumptive ;  for  the  law  of  evidence  in  regard  to 
wills,  as  well  as  in  regard  to  deeds  and  documentary  proof  gen- 
erally, must  have  reference  to  the  casualties  of  human  life  and 
the  infirmities  of  human  memory.  Thus  in  a  case  where  the 
attesting  witnesses  are  dead,  and  the  instrument  has  a  perfect 
attestation  clause  which  asserts  that  the  requisites  of  the  stat- 
ute have  been  complied  with,  and  the  name  of  the  testator  at 
&e  end  of  the  will,  and  the  names  of  the  witnesses  to  the  air 
testation  clause,  are  proved  to  be  in  their  proper  hand-writingi 
tbe  proof  would  be  circumstantial  and  presumptive,  but  still  it 
Vol.  Xin.  4 
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yrovli  be  aacli  as  would  jostify  a  oonrt  or  jury,  in  the  absence 
of  all  suspicious  circumstances,  to  determine  in  favor  of  its  due 
execution.  So  if  one  of  the  witnesses  should  remember  that  all 
the  requisite  circumstances  actually  occurred,  and  the  other 
should  not.  {Nelson  y.  McGiffert,  8  Barb.  Ch.  168.)  Or,  if 
neither  remembered  more  than  the  fact  of  attesting  the  will, 
and  did  not  disproTe  what  the  attesting  clause  asserted,  the 
proof  would  still  be  sufficient  to  uphold  a  judgment  in  fa?or  of 
the  due  execution  of  the  will.  This  is  the  doctrine  of  the  case 
of  Remsm  y.  Brinckerhoff,  (26  Wend.  825.)  Both  Chief  Jus- 
tice Nelson  and  Senator  Verplanck,  who  delivered  opinions,  put 
•tiie  decision  not  upon  the  want  of  recollection  of  the  subscribing 
witnesses,  but  upon  the  express  ground  that  there  was  affirma- 
tire  proof  "  that  they  did  not  read  the  declaratory  clause,  and 
that  nothing  passed  that  could  indicate  or  inform  them  that  they " 
were  witnessing  a  will  and  not  a  deed  or  lease."  So  in  Chaffee 
V.  The  Baptist  Missionary  ConvenHoUj  the  reason  given  by 
the  chancellor  for  his  decision  is,  that  the  statements  oi  the  at- 
testation clause  were  directly  contradicted  by  the  testimony  of 
both  the  attesting  witnesses.  In  Rutherford  v.  Rutherford^ 
ihe  evid^ice  of  one  of  the  subscribing  witnesses  was  of  like  im- 
port. He  said  "  that  the  testator  said  nothing  to  the  wi^ees, 
«nd  the  witness  made  no  remark  to  him.  He  did  not  hear  the 
paper  read,  and  did  not  see  the  testator  sign  his  name."  These 
cases  did  not  stand  upon  the  mere  want  of  recollection  of  the 
attesting  witnesses.  There  was  no  room  left  for  the  application 
of  the  law  of  presumptions,  for  there  were  no  circumstances  from 
which  presumptions  could  arise.  The  requisite  proof  was  not 
furnished,  and  it  appeared  affirmatively  that  it  did  not  exist 

Numerous  cases  from  the  English  books  were  quoted  upon 
the  argument,  with  a  view  to  show  that  the  proof  of  the  ac- 
knowledgment, by  the  testator,  of  his  subscription,  to  each  of  the 
•attesting  witnesses,  as  required  by  the  second  subdivisicm  of 
Mction  40,  might  be  inferred  or  presumed  from  actual  proof  <^ 
the  publication  according  to  the  requisite  of  the  third  subdivi- 
fiioa.  These  cases,  with  some  few  exceptions,  were  judicial  con*- 
etraelioDB  of  section  five  of  the  English  statute  of  frauds,  2Mh 
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Char.  2,  chap.  3,  which  is  in  these  words :  '^  All  deyises  and 
beqaests  of  any  lands  or  tenements  shall  be  in  writing  and 
signed  by  the  party  so  deyising  the  same,  or  by  some  other  per- 
son in  his  presence  and  by  his  express  direction,  and  shall  be 
attested  and  subscribed  in  the  presence  of  the  said  devisor  by 
three  or  fonr  witnesses."  The  essential  requisites  of  this  sec- 
tion are  that  the  instrument  shall  be  signed  by  the  testator,  or 
by  some  other  person  in  his  presence,  or  by  his  express  direc- 
tion, and'  shall  be  attested  and  subscribed  in  the  presence  of  the 
testator,  by  the  witnesses.  The  words  "  attested  and  subscribed  " 
apply  to  the  witnesses,  and  not  to  the  testator,  and  signify  the 
acts  to  be  done  by  them  and  not  by  him.  The  ^bscription  need 
not  be  in  the  presence  of  the  witnesses,  nor  acknowledged  by 
the  testator  to  each  of  the  witnesses  as  is  required  by  section 
40  of  our  statute.  If  the  testator's  name  be  actually  subscribed 
to  the  instrument  at  the  time  of  the  publication,  and  the  instru- 
ment— ^not  the  subsmption  to  the  instrument — then  be  ac- 
knowledged to  the  witnesses,  so  that  they  may  with  truth  attest 
to  it — that  is  certify  that  the  acknowledgment  was  actually 
made — ^it  is  all  that  the  English  statute  of  frauds  demands*  In 
EQi$  y.  SmUhj  (1  Vesey,jun.  11,)  the  will  was  subscribed  by 
three  witnesses,  before  whom  die  testator  declared  it  to  be  his 
will,  but  did  not  sign  it  Such  declaration  was  held  equivalent 
to  signing  before  them,  and  the  will  was  held  to  be  good  within 
the  5th  secti(m  of  the  statute  of  frauds.  A  will  of  lands,  sub- 
scribed by  three  witnesses  in  the  present  and  at  the  request 
of  the  testator,  is  sufficiently  attested  within  the  statute  of  frauds, 
although  none  of  them  saw  the  testator  sign,  and  only  one  of 
them  knew  what  the  paper  was.  ( White  v.  The  Trustees  of 
the  Briiish  Mueeumy  6  Bing.  810.)  In  this  case  Tindal,  chirf 
justice,  says :  ^'  It  has  been  held  in  so  many  cases  that  it  must 
now  be  taken  to  be  the  law,  that  it  is  unnecessary  for  the  testator 
actually  to  sign  the  will  in  the  presence  of  the  three  witnesses 
who  subeciibed  the  same,  but  that  any  acknowledgment  befove 
<tlie  witnesses  that  it  was  his  signature,  or  any  declaration  befioire 
them  that  it  is  his  will,  is  equivalent  to  an  actual  signing  i& 
Hitir  presence,  and  makes  the  attestation  and  subsciiption  of 
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the  wiU  complete."  Wright  v.  Wright,  (7  Bing.  457,)  was  a 
feigned  issue  upon  the  execution  of  the  will  of  Thomas  Wright. 
The  jury  found  the  instrument  to  be  wholly  in  the  hand-writing 
of  the  testator,  except  the  signature  of  two  of  the  witnesses  and 
fhe  mark  of  the  third,  and  that  his  signature  opposite  the  seal 
was  made  before  it  was  signed  by  the  witnesses.  "  That  about 
six  years  before  his  death  the  testator  requested  Judith  Evetts 
to  sign  her  name  to  the  said  paper  writing,  which  she  did  ac- 
cordingly. And  at  the  time  of  her  so  signing  the  same  he  in- 
formed her  that  the  said  paper  writing  was  his  will.  That  after 
she  had  so  signed,  but  at  another  time  when  she  was  not  pres- 
ent, the  testaton  requested  Henry  Walker  to  sign  his  name,  and 
the  said  Elizabeth  Flaxman  to  make  her  mark,  which  they  ac- 
cordingly did  in  his  presence  and  in  the  presence  of  each  other, 
and  that  after  the  said  Elizabeth  Flaxman  had  so  made  her 
mark,  the  testator  wrote  against  the  mark  the  words  '^  Elizabeth 
Flaxman  her  mark,"  in  manner  aforesaid ;  that  the  last  two 
witnesses  were  not  at  anytime  informed  that  the  said  paper 
writing  was  the  testator's  will,  nor  did  any  of  the  witnesses  at 
the  time  of  attesting  the  paper  writing  see  the  testator's  signa- 
ture opposite  the  seal  thereof."  The  paper  also  contained  fk  full 
attestation  clause  written  above  the  witnesses'  names.  The 
court  said  they  must  abide  by  their  decbion  in  the  case  of 
White  y.  The  Trustees  of  the  British  Museum,  and  pro- 
nounced in  favor  of  the  will.  ( Vide  €dso  2  CfreerU.  Ev.  675, 
and  the  cases  referred  to  in  note  3.)  It  would  serve  no  useful 
purpose  to  multiply  authorities  of  this  kind.  Those  already 
quoted  sufficiently  attest  what  Chancellor  Kent,  {Com.  p.  515, 
vol.  4,)  calls  a  disposition  in  the  English  courts  to  favor  wills, 
and  to  depart  from  the  strict  construction  and  obvious  meaning 
of  the  statute  of  frauds.  They  maintain  the  rule  to  the  fullest 
extent,  that  there  need  have  been  no  actual  evidence  that  the 
flubscription  was  made  in  the  presence  of  the  attesting  witnesses, 
or  acknowledged  to  them  to  have  been  so  made,  when  there  was 
proof  of  its  publication  in  their  presence,  and  of  a  request  to 
sign  as  witnesses. 
The  statute  of  1  Vic.  ch.  26»  sec.  9,  prescribes  the  rule  now 
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m  foh^  in  England,  4ind  declares  that  a  will  to  be  valid,  shall 
be  in  writing,  and  '^  signed  at  the  foot  thereof  by  the  testator 
or  some  other  person  in  his  presence  and  by  his  direction ;  and 
such  signature  shall  be  made  or  acknowledged  by  the  testator 
in  the  presence  of  two  or  more  witnesses  present  at  the  same 
time  ;*  and  snch  witnesses  shall  attest  and  shall  subscribe  the 
will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary."  In  regard  to  the  subscription  in  the  pres- 
ence of  the  witnesses,  or  the  acknowledgment  of  the  subscription 
by  the  testator  in  their  presence,  there  is  a  slight  verbal  but 
no  substantial  difference  between  what  is  required  by  the  Eng- 
lish act  and  our  own.  In  some  other  important  particulars  they 
are  unlike.  We  shall  derive  no  aid  from  the  adjudications  of 
^the  ecclesiastical  courts,  because  of  this  dissimilarity,  and  be- 
cause the  decisions  to  which  we  have  been  referred  are  not  in 
harmony  with  each  other.  In  Blake  v.  Knight,  (8  CurteiSj 
547,)  it  was  held  that  positive  aflSrmative  evidence  by  the  sub- 
Scribing  witnesses  that  the  will  was  actually  signed  in  their 
]$res6nce,  or  actually  acknowledged  in  their  presence,  was  not 
an  absolute  requisite  to  the  validity  of  a  will.  "  It  is  not  ne- 
cessary that  a  testator  should  actually  have  pointed  out  to  the 
witnesses  his  name  and  say  this  is  my  name  or  my  hand-writing, 
if  the  court  is  satisfied  that  the  signature  of  the  testator  was 
there  at  the  time."  In  Re  Thomson,  (4  ThomtorCs  Notes, 
64S,)  it  was  also  held  that  an  express  acknowledgment  was  not 
necessary.  Where  a  paper  is  produced  by  a  testator  to  the 
witnesses  With  his  name  signed  thereto  and  they  have  an  oppor- 
timity  of  seeing  his  name,  and  attest  the  same  by  subscribing 
the  paper,  this  is  a  sufficient  acknowledgment  of  his  signa- 
ture. In  Rott  V.  0€nge,»{%  Curteis,  160,)  the  deceased're- 
quested  two  persons  to  sign  a  paper  for  him,  which  they  did  in 
his  presence.  The  paper  was  so  folded  that  the  witnesses  saw 
no  writing  whatever  upon  it,  and  the  testator  did  not  state' what 
the  nature  of  the  paper  was.  On  his  death  it  was  found  to  be 
his  intended  will.  It  was  not  admitted  to  probate,  because' the 
ninth  section  of  the  statute  of  Victoria  had  not  b^^  complied- 
widl.    The  judgment  was  affirmed  by  the  judicial  committee  of 
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the  privy  council,  and  thereupon  the  lord  chancellor  said,  ^^  As- 
suming that  the  will  was  signed  by  the  deceased  before  the 
witnesses  were  called  in,  we  are  of  opinion  that  the  mere  cix^ 
cumstance  of  calling  in  witnesses  to  sign,  without  giving  them 
any  explanation  of  the  instrument  they  are  signing,  does  not 
amount  to  an  acknowledgment  of  the  signature  by  a  testator." 
It  is  worthy  of  remark  that  the  fifth  section  of  the  29  Charles  2, 
did  not  require  the  testator's  subscription  or  his  acknowledg- 
ment of  his  subscription  in  the  presence  of  the  attesting  wit- 
nesses as  a  separate  and  independent  act,  and  that  the  ninth 
section  of  the  statute  of  1  Victoria,  ch.  26,  does  not  require  the 
publication  of  the  will  in  the  presence  of  the  witnesses  as  an 
independent  act  Under  the  former  statute  the  courts  inferred 
the  subscription,  or  the  acknowledgment  of  the  subscription,, 
from  the  /i&ct  of  publication,  and  under  the  latter  statute  they 
infer  the  publication  from  the  act  of  subscription  or  acknowl- 
edgment of  the  subscription.  Without  going  further,  these 
eases  {Sufficiently  indicate  the  construction  which  the  ecclesiasti- 
eal  courts  put  upon  the  present  English  statute  of  wills.  It  ib 
not  too  much  to  say,  that  they  cannot  be  followed  in  this  state, 
without  disregarding  the  plainest  provisions  made  to  prevent 
fraud  and  imposition  in  the  testamentary  disposition  of  real  and 
personal  property. 

Neither  of  the  attesting  witnesses  saw  Thomas  Lewis,  ihb 
deceased,  subscribe  his  name  to  the  instrument  in  question. 
One  of  them  swears  positively  that  he  did  not^  and  the  other 
swears  he  has  no  recollection  that  he  did.  The  instrument 
is  dated  on  the  2d  of  February,  1849,  and  the  witnesses  were 
examined  on  the  6th  of  December,  1850.  Neither  of  them 
heard  the  deceased  acknowledge  the^  signature  to  be  his.  Wil- 
liam Henry  Wing  says  he  has  no  recollection  that  the  deceased 
said  what  the  paper  was,  and  that  the  subscription  was  his. 
Ferris  Tripp,  the  other  witness,  gives  the  facts  as  they  oociirred, 
and  in  my  judgment,  they  repel  the  inference  that  the  deceased 
said  any  thing  of  the  kind.  He  says,  "  Mr.  Wing  and  myself 
were  called  into  the  office  by  Mr.  Lewis  the  testator ;  where  he 
had  a  paper  of  which  he  turned  up  so  much  as  would  allow  w 
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to  write  oxor  names,  requesting  us  to  sign  the  same,  with  our 
residences.  He  also  said  I  declare  the  within  to  be  my  free 
will  and  deed.  That  was  all  that  was  said,  as  near  as  I  can  re- 
collect" Again  he  says,  "  It  (the  paper)  was  laid  on  the  desk 
and  BO  folded  or  laid  that  all  I  saw  was  blank  paper  enough  to 
sign  our  names  upon.  I  do  not  wish  to  be  understood  as  hay- 
ing described  with  precision  the  exact  manner  in  which  the 
paper  was  folded  or  placed.  It  was  so  arranged  that  I  saw  no 
parts  of  the  contents,  written  or  printed.  I  did  not  see  his 
signature.  I  only  saw  the  blank  space  upon  which  our  names 
were  written."  It  appears  by  the  testimony  that  the  instru- 
ment was  either  handed  by  the  deceased  to  the  appellant  his 
wife,  or  placed  by  him  in  the  drawer  of  a  book  case  in  his  dwell- 
ing hoi^ie,  not  sealed  up,  and  accompanied  by  a  letter  addressed 
to  h^.  She  read  the  instrument  and  then  laid  it  and  the  let- 
ter in  the  drawer  again,  where  it  remained  until  the  day  after 
his  funeral.  The  letter  is  in  the  hand^writing  of  the  deceased 
and  speaks  of  the  will  being  made,  and  of  its  contents,  and 
makes  some  suggestions  as  to  the  disposition  and  management 
of  the  estate  after  his  decease.  The  instrument,  when  produced 
was  found  to  have  been  a  printed  blank  with  a  full  attestation 
clause,  signed  at  the  end  thereof,  with  the  name  and  in  the 
proper  hand-writing  of  the  deceased,  and  all  the  blanks  in  the 
instrument  and  attestation  clause  in  its  original  state  were  also 
filled  in  wil^  writing  in  the  proper  hand- writing  of  the  deceased. 
The  production  of  the  letter,  and  the  proof  of  the  hand-writing 
of  the  deceased  to  both  the  papers,  contributes  nothing  towards 
the  proof  of  the  instrument  as  a  will.  It  is  not  a  question  of 
hand-writing.  Such  evidence  might  be  valuable  in  corrobora- 
tion, if  the  testimony  of  the  subscribing  witness  was  impeached 
or  discredited ;  but  it  never  can  supply  the  absence  of  that 
which  the  law  demands,  which  they  are  not  able  to  famish. 
The  evidence  is  ineffectual  upon  another  ground.  The  letter 
undoubtedly  was  written,  and,  for  any  thing  that  appears  the 
signature  to  the  instrument  may  have  also  been  written,  after 
the  deceased  and  the  witnesses  had  separated.  The  case  is 
flMurked  by  the  absence  of  all  evidence  that  his  signature  was 
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upon  tbe  instrament  at  the  time  they  subscribed  their  names, 
i&d  thus  one  of  the  requisites  which  the  ecclesiastical  courts 
deem  absolutely  essential  is  wanting.  Nor  can  the  attestation 
clause  be  of  any  value  in  this  emergency.  An  attestation 
clause  is  of  yalue  when  the  attesting  witnesses  are  dead  or  be- 
yond the  jurisdiction  of  the  court,  or  where  their  memory  has 
failed  from  any  cause,  but  not  when  the  facts  which  it  asserts 
are  affirmatively  disproved.  The  theory  upon  which  the  asser- 
tions of  un  attestation  clause  are  to  come  in  aid  of  the  proof  of 
a  will,  is  the  presumption  that  reputable  witnesses  would  not 
have  put  their  names  to  it  unless  its  contents  were  known  to  be 
true.  But  this  presumption  is  destroyed  when  the  signature  of 
the  deceased,  and  the  clause  itself,  are  concealed  from  the 
knowledge  and  observation  of  the  attesting  witnesses. 

I  am  of  opinion  that  the  decree  of  the  surrogate  of  the  county 
of  Eangs,  refusing  to  admit  the  instrument  to  probate  as  the  will 
of  Thomas  Lewis,  should  be  affirmed. 

Decree  affirmed. 
[KiNQB  General  Term,  jkpril  5, 1862.    Mhrse,  Barcuio  and  Brown,  Justices.] 


Clark  and  others  vs.  The  Mayor  and  Common  Council  of 
THE  City  of  Syracuse. 

Where  an  act  of  the  legislatare  declared  a  creek  to  be  a  public  highway,  and 
prohibited  the  obstruction  of  the  navigation  thereof,  by  the  erection  of 
dams  or  otherwise,  and  a  subsequent  act  authorized  a  person  therein  named, 
to  erect  a  dam  across  said  creek ;  Held,  that  the  only  effect  of  the  last 
act  was  to  remove  the  restriction  imposed  by  the  former  act,  and  relievo 
the  person  building  a  dam  in  pursuance  of  the  authority  given  to  him,  fVom 
liability  to  prosecution,  by  indictment  or  otherwise,  for  obstructing  the 
navigation. 

And  where,  under  an  authority  thus  given  by  an  act  of  the  legislature,  passed 
in  1824,  P.  erected  a  dam  across  the  Onondaga  creek,  built  a  valuable  mill, 
and  constructed  a  ditch  or  mill  race,  to  conduct  the  water  from  the  dam  to 
the  mill ;  Hidd,  that  the  mayor  and  common  council  of  the  city  of  Syracuse 
had  no  right,  in  the  exercise  of  their  municipal  powers,  without  trial,  or 
noUoe  to  th«  owners  of  such  dam,  to  direct  the  same  to  be  torn  down  and 
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removed,  on  the  pretense  that  it  was  a  wuisaricef  endangering  the  health  of 
the  city. 
Bdd  also,  that  the  injury  threatened,  being  a  permanent  injnry  to  the  flree* 
hold,  under  a  claim  of  right  which  was  unfounded ;  and  it  being  at  least 
doubUUl  whether  an  adequate  compensation  by  way  of  damages  could  be 
had,  it  was  a  ^oper  case  for  an  injunction. 

This  action  was  brought  to  restrain  the  defendants  from 
prostrating  a  dam  across  Onondaga  creek,  owned  by  the  plain- 
tifis,  and  by  which  their  mills  were  supplied  with  water ;  the 
defendants  having  declared  the  dam  to  be  a  nuisance,  and 
directed  the  same  to  be  abated  by  the  owners,  and  in  case  of 
their  default,  by  the  street  commissioner.  The  cause  came  be- 
fore the  court  upon  an  appeal  from  the  judgment  at  special 
term,  overruling  a  demurrer  to  the  complaint. 

Jos.  Noxon^  for  the  plaintiffs. 

/.  L.  Newcamby  for  the  defendants. 

By  the  Courty  W.  F.  Allen,  J.  The  plaintiffs  seek  to  enjoin 
the  defendants  from  tearing  down  and  removing  their  dam  as  a 
nuisance.  The  complaint  alledges  that  one  Sylvester  F.  Peck,  in 
pursuance  of  authority  granted  by  the  legislature  of  this  state, 
by  chapter  315,  of  the  laws  of  1824,  erected  a  dam  across  the 
Onondaga  creek,  on  Marsh  lot  No.  87,  in  the  Onondaga  salt 
springs  reservation,  and  erected  a  mill  on  lot  No.  28,  and  con- 
structed a  ditch  or  mill  race  &om  the  dam  so  constructed  to  the 
mill ;  and  that  the  said  mill  and  premises  now  belong  to  the 
plaintifis  in  fee,  and  are  worth  thirty  thousand  dollars;  that 
the  destruction  and  removal  of  the  dam  will  entirely  destroy 
the  value  of  the  said  property.  It  is  alledged  that  the  mill  and 
privileges  have  been  used  by  the  said  Peck  and  his  assigns 
firom  about  the  year  1824.  That  the  defendants,  on  the  eleventh 
day  of  December,  1850,  declared  said  dam  and  mill  pond,  which 
are  situated  within  said  city,  a  public  nuisance  and  detrimental 
to  the  health  of  the  city,  and  directed  the  street  commissioner 
to  remove  said  dam,  unless  the  owners  thereof  should  do  so  by 
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the  first  of  March,  1851.  The  defendants  demurred  to  the  com- 
plaint, for  several  causes.  Judgment  was  giyen  at  the  special 
term  in  favor  of  the  plaintiffs.  ' 

The  act  of  1824,  authorizing  the  erection  of  the  dam  in  ques- 
tion, was  rendered  necessary  by  reason  of  the  restriction  im- 
posed upon  the  owners  of  the  land  through  and  over  which  the 
Onondaga  creek  flowed,  by  a  former  act  of  the  legislature  declar- 
ing the  creek  to  be  a  public  highway,  and  prohibiting  di% 
obstruction  of  the  navigation  thereof  by  the  erection  of  dams  or 
otherwise.  (2  R,  L.  285.)  But  for  this  restriction  the  owners 
of  the  premises  would  have  had  the  right  to  erect  the  dam  and 
use  the  water  in  the  manner  prescribed  by  the  act  of  1824, 
without  the  sanction  of  the  legislature ;  and  the  only  effect  of 
the  act  last  quoted  is  to  remove  the  restriction  imposed  by  the 
former  act,  and  relieve  the  parties  from  their  liability  to  prose- 
cution by  indictment  or  otherwise,  for  obstructing  the  naviga- 
tion. {Crittenden  v.  Wilson,  5  Cawen,  165.  Renwick  v. 
Morris^  3  HiU,  621.)  The  question,  therefore,  is  the  same  that 
it  would  have  been  if  the  stream  had  been  and  was  the  property 
of  the  plaintiffs,  and  on  which  the  public  had  no  easement,  and 
no  legislation  had  been  had  in  respect  thereto ;  and  is,  whether 
the  defendants,  in  the  exercise  of  their  municipal  powers,  have 
the  right,  without  trial  or  notice  to  the  party  interested,  to  de- 
stroy a  large  and  valuable  property,  under  the  pretense  that  the 
property  is  a  nuisance,  endangering  the  health  of  the  city.  The 
defendants  claim  the  right,  under  their  act  of  incorporation,  to 
adjudge  the  premises  to  be  a  nuisance,  and  then  to  abate  the 
nuisance  by  a  destruction  of  the  property.  It  is  not  the  attempt 
of  an  individual  to  abate  a  nuisance,  upon  his  own  responsibility, 
and  relying  upon  his  ability  to  prove  the  existence  of  the  nui- 
sance, in  excuse  of  the  trespass,  which  in  some  cases  is  allow- 
able, although  it  may  be  questioned  whether  the  rule  would 
apply  to  a  case  like  this.  The  defendants  claim  that  their 
adjudication  upon  the  question  of  nuisance,  is  final,  against  the 
owners  of  the  property,  and  a  protection  to  any  one  acting  under 
their  authority  in  the  removal  of  the  dam.  And  inasmuch  as 
this  cbdm  is  one  of  great  interest  to  dwellers  in  our  cities,  and 
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may,  if  well  founded,  result  in  the  destruction  of  vast  amounts 
of  ^property  at  the  whim  or  caprice  of  an  irresponsible  common 
council ;  it  should  not  be  sanctioned  unless  clearly  granted.  It 
should  not  be  upheld  by  implication.  If  property  to  any 
amount  can  be  thus  taken  and  destroyed  upon  the  pretence  that 
&e  health,  comfort,  and  conyenience  of  the  city  require  it,  there 
is  no  limit,  to  the  value  of  property  which  may  be  thus  taken. 
It  is  worthy  of  remark  that  none  of  the  safeguards  are  thrown 
around  the  ezercise  of  this  power,  if  it  exists,  which  are  usually 
deemed  necessary  to  protect  the  property  of  the  citizen.  The 
property  holder  is  not  entitled  to  any  notice  of  the  proceedings 
in  which  he  may  be  so  vitally  interested.  The  fact  upon  which 
property  ii  to  be  condemned  and  destroyed,  is  not  to  be  found 
by  a  jury  and  upon  the  examination  of  witnesses  in  the  presence 
of  the  parties,  but  may  be  adjudged  upon  the  view  of  the  mem- 
bers of  the  common  council,  or  perhaps  a  bare  quorum  of  that 
body,  or  even  some  smaller  number,  in  the  absence  of  the  owner, 
and  possibly  with  the  aid  of  some  persons  interested  adversely 
to  him.  No  provision  is  made  for  compensating  the  owner  for 
the  sacrifice  of  his  property  for  the  public  benefit.  The<x)unsel 
for  the  defendants  has  referred  us  to  that  class  of  cases  which 
have  grown  out  of  the  destruction  of  property  in  the  city  of 
New- York,  to  arrest  a  conflagration  and  prevent  the  extending 
of  a  fixe,  in  pursuance  of  an  order  of  the  mayor  and  two  alder- 
men of  the  city.  It  is  very  evident  that  there  is  no  principle 
involved  in  the  decision  of  those  actions  which  can  aid  us  at  alt 
in  the  decision  of  the  question  involved  in  this.  It  would  be 
sufficient  upon  this  point  to  say  that  the  power  exercised  by  the 
officers  of  the  city  government  in  the  cases  referred  to,  is 
expressly  recognized  and  regulated  by  statute ;  and  the  first 
question  with  us  is,  whether  the  power  claimed  has  been  in  fact 
conferred  upon  the  mayor  and  common  council  of  the  city  of 
Syracuse.  But  a  still  more  conclusive  answer  is,  that  the  power 
to  destroy  the  buildings,  to  arrest  the  fire,  is  not  the  exercise  of 
the  right  of  eminent  domain,  and  the  taking  of  private  property 
for  public  purposes ;  neither  is  it  the  exercise  of  any  legislative 
or  judicial  powei'  delegated  to  the  city  government  by  the  state* 
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Th^  right  existed  independent  of  the  statute ;  and  its  exercise 
was  only  regulated  and  placed  in  the  hands  of  discreet  men. 
The  oyermling  necessity  justifies  the  taking  of  private  property 
to  prevent  the  destruction  of  a  much  larger  amount  of  private 
prepay.  The  statute,  as  a  matter  of  supposed  equity,  not  as 
a  matter  of  right,  provided  for  compensation  to  the  owners  of 
the  property  thus  destroyed.  ( The  Mayor ^  ^c.  of  Nevh  York 
V.  Lord,  17  Wend.  285 ;  &  C.  18  Id.  126.  Russell  v.  Mayor, 
^c  of  New-  York,  2  Denio,  461.)  Another  class  of  cases  is 
referred  to  and  relied  upon  by  the  counsel  for  the  city,  in  which 
the  right  of  city  governments  to  interfere  to  some  extent  with, 
private  property  in  the  execution  of  police  regulations  for  tha 
safety  or  health  of  the  public,  has  been  acknowledged.  But 
none,  I  think,  go  to  the  extent  of  authorizing  private  property 
to  be  taken  or  destroyed  for  the  public  benefit,  without  compen- 
sation made  therefor.  Cities,  doubtless,  acting  within  the  powers 
oonferred  by  their  charters  and  the  constitution,  may,  when 
necessary  to  the  safety  or  health  of  the  city,  direct  and  ocmtrol 
the  occupation  of  property ;  and  may,  in  so  doing,  to  some  ex- 
tent, interfere  with  private  rights  without  providing  for  compen- 
sation. The  damages  in  such  cases  are  considered  damnum 
absque  injuria,  and  the  law  presumes  that  the  party  damnified 
is  compensated  by  sharing  in  the  advantages  arising  from  such 
beneficial  regulations.  ( Dow  v.  Gray,  2  T.  R.  858.  4  Id.  784.) 
The  case  is  different  when,  as.  in  this  case,  it  is  sought  to  deprive 
ike  owner  of  his  property,  entirely,  by  destroying  it.  In  Baker 
V.  The  City  of  Boston,  (12  Pick.  184,)  the  court  held  that  the 
dty  authorities  were  authorized  to  fill  up  a  certain  creek,  in  the 
exercise  of  their  powers  for  the  preservation  of  the  health  of  the 
city.  But  in  that  case  no  property  was  destroyed.  The  court 
■ay,  '^  It  does  not  appear  that  the  plaintiff  has  acquired  any 
right  to  boat  navigation  on  the  creek,"  and  they  expressly  held 
that  if  in  connection  witii  measures  of  municipal  regulation, 
private  property  is  impropriated  to  public  use,  compensation 
must  be  made  therefor,  or  the  appropriation  will  be  unconsti- 
tutional and  void.  But  we  are  not  called  upon  to  decide  that  a 
necessary  destruction  of  property  in  the  abatement  of  a  nuisance 
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18  an  ^propriation  of  property  to  the  public  use,  callmg  for  a 
oompensaticm  to  the  owner,  within  the  qpnstitution.  Upon  a 
convietion  on  indictment,  it  is  competent  to  abate  the  nuisance 
by  removal  of  a  dam,  or  otherwise,  and  in  such  case  no  compen- 
sation is  required  to  justify  this  destruction  of  private  property  - 
for  the  preservation  of  the  health  of  the  public.  It  is  not  neces- 
sary to  consider  the  question  whether  the  exercise  of  a  like 
power  by  nnmicipal  authority  in  the  abatement  of  a  nuisance, 
requires  that  provision  should  be  made  for  compensation  to  the 
owner  of  the  property  destroyed.  Neither  is  it  necessary  to 
decide  whetiber  a  power  vested  in  a  municipal  corporation  sum- 
marily, and  upon  view  or  otherwise,  to  destroy  the  property  of 
individuals  in  the  abatement  of  a  nuisance,  or  what  should  by 
the  authorities,  be  declared  to  be  a  nuisance  dangerous  to  the 
health  and  comfort  of  the  public,  would  be  an  infringement  of 
that  provision  of  the  constitution  which  provides  that  no  per- 
son shall  "  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  If  the  authority  claimed  to  be  exercised  by 
die  defendants  is  given  them  by  their  charter,  then  these  ques* 
tions  would  be  important,  and  perhaps  not  free  from  difficulty. 
But  it  must  be  conceded  that  the  city  govemm^it  is  of  limited 
authority,  and  can  only  exercise  those  powers  expressly  dele-* 
gated  to  it,  or  necessarily  incident  to  such  powers.  The  first 
difficulty  in  the  case  is  a  want  of  authority  in  the  defendants, 
under  their  charter,  to  do  the  act  threatened.  The  powers  of 
the  oonmum  council  are  prescribed  and  regulated  by  section  sev^ 
of  title  three  of  the  act  incorporating  the  city,  passed  December 
14th,  1847.  {Laws  of  1847,  p.  660.)  By  several  of  the  sub- 
divisions of  that  section,  power  is  given  to  suppress  and  abate 
nuisances  of  different  kinds;  some  affecting  the  health,  and 
others  the  morals  and  good  order  and  quiet  of  the  city.  Subdi- 
visicms  9, 17,  and  a  part  of  subdivision  10,  relate  to  nuisances 
affecting  the  health  and  comfort  of  the  citizens ;  and  of  these, 
subdivision  nine  contains  the  only  provision  bearing  upon  the 
question  before  us.  The  .counsel  for  the  defendants  did  not 
refer  to  this  provision,  or  claim  any  authority  under  it,  but  relied 
upon  the  last  clause  of  the  section,  which  he  read  as  a  part  of 
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subdiyision  31,  and  as  providing  for  nuisances  of  a  different 
character  from  those,  before  provided  for.  But  the  clause  re- 
ferred to  is  not  designed  to  confer  new  powers,  or  provide  for 
new  cases.    It  simply  provides  for  the  more  certain  and  speedy 

'  execution  of  the  power  before  conferred  in  relation  to  the  abate- 
ment of  nuisances,  and  reference  must  be  had  to  the  other  pro- 
visions to  determine  what  are  nuisances  within  the  purview  of 
this  part  of  the  section.  Subdivision  nine  provides  that  the 
common  council  shall  have  power  to  compel  the  owner  or  occu- 
pant of  any  grocery,  cellar,  tallow  chandler's  shop,  soap  factory, 
tannery,  stall,  privy,  sewer,  or  other  unwholesome  or  natiseous 
house  or  place,  to  cleanse  or  remove  or  abate  the  same,  &c. 
The  last  clause  of  the  section  authorizes  the  common  council  to 
determine  upon  view,  or  examinatioii  of  witnesses,  what  shall 
be  deemed  a  nuisance  within  said  city,  that  is,  a  nuisance  of  the 
character  of  those  before  named,  and  authority  to  abate  which 
is  given  to  the  city  authorities.  {Broomfs  Legal  Maxims,  276.) 
The  premises  of  the  plaintiffs  do  not  come  within  the  particular 
description  of  the  places  especially  named  in  this  section; 
neither  are  they  of  the  same  general  class  with  any  of  the 
places  so  named.    A  mill  and  dam  cannot,  like  the  buildings 

'and  shops  named,  be  removed  and  the  business  be  carried  on  in 
another  part  of  the  city.  The  nuisance  caused  by  a  mill  dam 
is  entirely  unlike  those  named ;  and  to  be  abated  in  an  entirely 
different  manner.  The  interests  involved  in  the  question  of  its 
abatement  are  essentially  different  from  those  involved  in  the 
other  cases.  To  abate  this  alledged  nuisance  by  a  removal  of 
the  dam,  necessarily  requires  a  destruction  of  property.  Not 
so  in  the  other  cases.  The  last  clause  of  the  section,  and  which 
the  counsel  for  the  city  supposed,  (erroneously,  as  I  think,)  em- 
braced a  new  class  of  cases  and  enlarged  the  powers  of  the  com- 
mon council,  only  authorizes  the  council,  on  default  made  by 
the  owner,  to  abate  the  nuisances  over  which  jurisdiction  is 
given.  In  relation  to  one  class  of  such  nuisances,  to  wit,  those 
arising  from  stagnant  pools  of  water,  it  makes  particular  provis- 
ion and  authorizes  the  nuisance  to  be  abated  by  the  city  govern- 
ment, and  the  expenses  of  such  abatement  to  be  assessed  upon 
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the  lots  benefited,  or  on  the  city  at  large ;  providing,  at  the 
same  time,  that  no  assessment  for  such  purpose  should  exceed 
two  hundred  and  fifty  dollars.  Thus  providing  for  an  equitable 
assessment  of  the  expenses  of  abating  or  removing  a  nuisance 
by  filling  up  a  lot,  and  not  causing  the  same  to  be  done  at  the 
expense  of  the  owner,  and  limiting  that  expense  to  a  small  sum, 
and  making  no  provision  for  the  destruction  of  private  property, 
or  for  compensation  in  case  property  should  be  destroyed  in 
order  to  abate  the  nuisance.  A  regard  for  the  rights  of  property 
owners,  and  the  economical  administration  of  the  city  govern- 
ment, is  manifested  in  these  provisions  entirely  inconsistent  with 
the  claim  now  made  by  the  defendants  to  exercise  dominion 
over  the  property  of  the  citizen.  It  is  quite  evident  that  the 
premises  of  the  plaintiffs  have  recently,  if  at  all,  become  obnox- 
ious, after  their  occupation  for  a  quarter  of  a  century,  by  reason 
of  the  great  change  which  has  taken  place  in  the  surrounding 
premises ;  and  that  the  growth  and  growing  wants  of  a  large 
eity  have  rendered  that  a  nuisance  which  was  innocuous  and 
probably  a  public  benefit  when  first  created.  It  is  not  probable 
that  the  legislature  designed  to  confer  the  power  to  destroy 
property  so  valuable  as  this,  and  thus  situated,  without  compen- 
sation, when  they  have  so  cautiously  guarded  the  exercise  of  the 
power  to  fill  up  lots  by  limiting  the  expense  to  be  incurred  to 
the  almost  npminal  sum  of  two  hundred  and  fifty  dollars,  and 
made  such  expense  a  charge  upon  the  public.  There  appears 
to  be  no  necessity  for  the  exercise  of  this  power  by  the  common 
council.  The  remedy  by  indictment,  and  the  common  law  right 
resting  in  individuals  to  abate  the  nuisance,  (if  such  right  exists 
in  a  case  like  this,)  together  with  the  power  vested  in  the  common 
pleas  of  the  county  (and  which  is  now  vested  in  the  county  court) 
to  revoke  the  license  granted  by  the  act  of  1824,  are  entirely 
sufficient  to  protect  the  public  against  the  claim.  In  The  Brick 
Presb.  Church  v.  The  Mayor,  ^c.  of  New-  York,  (5  Cowen, 
638,)  the  validity  of  the  ordinance  of  the  common  council  was 
conceded  by  the  counsel  of  both  parties.  Vanderbilt  v.  Adams, 
(7  Cawen,  849,)  involved  the  construction  of  a  clause  in  the 
eharter  of  the  city  of  New- York,  giving  the  harbor  masters  of 
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that  city  authority  to  regulate  and  station  ships  and  vessels 
in  the  East  and  North  rivers,  and  simply  decides  that  the 
harbor  master  has  jurisdiction,  under  the  act,  over  all  private 
\?harves,  as  a  necessary  police  regulation,  and  as  resulting  from 
the  power  vested  in  the  city  government,  from  whom  the  wharf 
owners  derived  title.  In  Hart  v.  The  Mayor,  i^c.  of  Albany, 
(9  Wefid.  571,)  it  was  held  that  the  defendants,  under  their 
charter  authorizing  them  to  remove  and  abate  any  nuisances  in 
and  about  the  docks  and  wharves,  and  to  prevent  all  obstruc- 
tions in  the  river  opposite  the  wharves,  docks,  or  slips,  they  had 
authority  to  remove  an  ark  or  float  moored  in  the  basin,  ob- 
structing the  navigation.  The  want  of  right  in  the  plaintiiTs 
was  clear,  and  the  authority  in  the  defendants  was  expressly 
given,  and  its  exercise  consisted  in  the  removal  of  property 
which  was  capable  of  removal  without  destruction,  and  no  ques- 
tion was  decided  in  the  case  which  throws  any  light  upon  the 
question  I  am  now  considering. 

Van  Warmer  y.  Tlie  Mayor,  ^c.  of  Albany,  (15  Wend.  262,) 
was  an  action  to  recover  for  the  pulling  down  by  an  agent  of  the 
defendants,  of  a  bam  and  shed  of  the  plaintiff.  The  ground 
upon  which  the  buildings  stood  had  been  declared  a  nuisance  by 
the  board  of  health  of  the  city,  and  had  been  ordered  to  be  lev- 
eled. The  buildings  were  pulled  down  to  carry  this  ordinance 
into  effect.  The  destruction  of  the  buildings  was  incidental  to 
the  leveling  of  the  ground  upon  which  they  stood,  and  was  not 
ordered  by  the  defendants.  The  transaction  was  in  1832,  at  the 
time  of  the  first  visitation  of  the  country  by  the  Asiatic  cholera, 
and  the  defendants  were  held  justified  by  the  circumstances  of 
the  case  and  the  very  large  discretionary  powers  which  had 
been  vested  in  the  board  of  health,  which  it  will  be  seen  by  refer- 
ence to  the  acts  were  much  more  comprehensive  than  those  dele- 
gated to  the  defendants  by  their  charter.  (1  JR.  S.  440.  Laws 
of  1882,  p.  581,  2,  §  5.)  The  plaintiff  in  that  case  had  notice  of 
the  proceedings,  and  admitted  the  character  of  the  premises  and 
the  necessity  for  digging  them  down.  It  was  a  case  sui  generis^ 
and  should  not  be  applied  to  a  case  differing  in  circumstances  as 
this  does.     The  People  v.   The  Corporation  of  Albany,  (11 
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Wetui.  539,)  involved  principles  very  analogous  to  those  involved 
in  this  case.  The  defendants  were  indicted  for  neglecting  to 
remove  a  nnisance,  and  sufiering  the  basin  to  become  filled  up 
and  obstructed.  The  duty  was  conferred  upon  them,  by  their 
charter,  to  abate  or  remove  any  nuisance  in  any  street  or  wharf, 
to  prevent  all  obstructions  in  the  river,  near  or  opposite  to  the 
wharves,  docks  or  slips.  A  bulkhead  at  the  foot  of  the  basin 
was  the  cause  of  the  nuisance,  and  had  been  erected  by  a  joint 
stock  company  under  the  authority  of  an  act  of  the  legislature, 
with  the  consent  of  the  defendants,  and  like  the  dam  in  this  case 
was  private  property.  The  powers  of  the  corporation  were  as 
ample  as  the  powers  of  the  city  government  of  Syracuse.  The 
judge  delivering  the  opinion  of  the  court,  says  :  "  There  can  be 
no  doubt  the  corporation  have  the  legal  power  to  remove  the 
cause  of  the  nuisance  complained  of,  if  thai  can  be  effected  by 
deepening  and  cleansing  the  basin  ;  and  I  apprehend  it  is  im- 
possible to  distinguish  in  reference  to  the  subject  in  question 
between  their  power  and  their  duty."  *  *  **  The  court,  I  think, 
erred  in  instructing  the  jury  that  the  defendants  were  bound  to 
abate  the  nuisance,  even  if  to  do  so  it  was  necessary  to  cut  down 
the  bulkhead."  And  it  was  held  that  no  such  power  was  vested 
in  the  defendants  by  their  charter,  and  that  the  maxim  that  the 
public  safety  is  the  paramount  law  did  not  impose  any  duty  upon 
the  city  authorities,  and  that  they  had  no  power  but  what  was 
derived  from  their  charter,  or  by  special  acts  of  the  legislature. 
The  rights  of  the  owners  of  the  bulkhead  were  no  more  sacred 
or  better  secured  than  the  rights  of  the  plaintiffs  in  this  case ; 
and  the  powers  of  the  city  of  Albany  were  substantially  the  same 
as  those  of  the  city  of  Syracuse ;  and  as  there  was  no  authority 
there  to  destroy  the  bulkhead,  so  here  there  is  no  authority  to 
destroy  the  dam. 

The  only  other  question  is,  whether  it  is  a  proper  case  for  an 
injunction ;  and  upon  this  point  there  can  be,  I  think,  no  serious 
doubt.  The  injury  threatened  is  a  permanent  injury  to  the 
freehold,  under  a  claim  of  right  which  I  think  entirely  unfounded. 
It  is  at  least  doubtfal  whether  an  adequate  compensation  by 
way  of  damages  could  be  had,  and  if  it  could,  the  interests  of  all 

Vol.  XIIL  .     6 


42  OASES  IN  THE  SUFBEME  OOUKT. 

Boyle  V.  Colman. 

parties  require  a  preventive  remedy  if  that  can  be  applied. 
{Story^s  Eq.  Jur,  §  927,  and  ccLses  cited  in  notes.) 
The  judgment  should  be  affirmed. 

Pratt,  J.  was  of  the  opinion  that  the  common  law  remedy 

by  indictment  did  not  exist,  and  that  the  only  remedy  was  by 

application  to  the  county  court,  under  the  act  authorizing  the 

dam  to  be  erected. 

Judgment  affirmed. 

[Oswego  General  Term,  April  6,  1862.     W.  P.  AOtn,  Hubbard  and  Pratt, 
Jiuilcefl.] 
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Where  incompetent  evidence  has  been  admitted,  on  the  trial  of  a  cause,  which 
was  calculated  to  make  an  impression  on  the  minds  of  the  jury,  and  to  in- 
flaence  their  yerdict,  a  new  trial  will  be  granted ;  especially  if  the  case  is 
befbre  the  court  for  review  upon  a  bill  of  exceptions. 

A  witness  called  to  proye  or  disprove  the  genuineness  of  a  paper,  by  testify- 
ing to  his  beh'ef,  must  have  acquired  a  knowledge  of  the  general  character 
of  the  hand-writing  of  the  party,  in  some  manner  recognized  by  law,  and 
must  speak  fh>m  knowledge  thus  acquired. 

In  an  action  upon  a  promissory  note,  the  issue  was  upon  the  genuineness  of 
the  note,  and  after  the  defendant  had  produced  evidence  tending  to  show 
that  the  note  was  not  in  his  hand- writing,  and  that  the  plaintiff  had  been 
seen  imitating  his  hand,  the  plaintiff  examined  a  witness  who  was  a  teller 
in  a  bank,  and  asked  him  these  questions :  "  What  kind  of  a  hand  does  the 
plaintiff  generally  write?"  "From  your  knowledge  of  hia  hand-writing, 
should  you  think  he  could  have  written  the  note  in  question  ?"  which  ques- 
tions, although  objected  to,  the  witness  was  allowed  to  answer ;  Bdd,  that 
this  evidence  was  incompetent;  and  for  Or  admission  the  Judgment  was 
reversed,  and  a  new  trial  granted. 

This  was  an  action  upon  a  promissory  note,  and  was  tried  be- 
fore Justice  Monson  and  a  jury,  at  the  Otsego  circuit  The 
issue  was  upon  the  genuineness  of  the  note.  The  jury  found 
for  the  phunfciff.  In  the  progress  of  the  trial,  several  questions 
were  made  upon  the  admissibility  of  evidence,  and  exceptions 
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taken  to  the  decision  of  the  justice,  and  the  defendant,  upon  an 
appeal  from  the  judgment,  asked  that  the  judgment  be  reversed 
and  a  new  trial  granted,  upon  a  bill  of  exceptions  containing  the 
•whole  evidence, 

Z).  C.  Bates,  for  the  plaintiff. 

F.  Keman,  for  the  defendant* 

By  the  Court,  W.  F.  Allen,  J.  Upon  the  trial  of , the  cause 
Ogden  H.  Eldridge  was  examined  as  a  witness  in  behalf  of  the 
plaintiff,  and  testified  to  his  knowledge  of  the  hand-writing  of 
the  defendant,  and  that  he  believed  the  note  in  suit  to  be  in  his 
proper  hand-writing ;  that  he  was  a  teller  in  a  bank,  and  had 
been  accustomed  to  examine  writings  to  ascertain  whether  or 
not  they  were  genuine.  After  the  defendant  had  given  evidence 
tending  to  show  that  the  note  was  not  in  his  hand^writing,  and 
that  the  plaintiff  had  been  seen  imitating  his  hand,  he  recalled 
Eldridge,  and  proved  by  him  that  within  certain  periods  of  time, 
the  bank  in  which  Eldridge  was  teller,  had  loaned  no  money  to 
the  plaintiff.  The  plaintiff  thereupon  further  examined  the  wit- 
ness, and  put  this  question  to  him :  "  What  kind  of  a  hand  does 
the  plaintiff'  generally  write  ?"  which  question  was  objected  to 
by  the  counsel  for  the  defendant,  and  the  objectioA  was  over- 
ruled, and  the  witness  answered  that  he  generally  wrote  a  care- 
less and  poor  hand.  The  further  question  was  then  put  by  the 
plaintiff's  counsel,  "  ]f  rom  your  knowledge  of  his  hand-writing, 
should  you  think  he  could  have  written  the  note  in  question  ?" 
An  objection  to  this  question  was  overruled,  and  the  witness 
answered  that  he  should  not  think  he  could  have  written  it. 
To  each  of  the  decisions  of  the  judge  overruling  the  objections 
to  this  evidence,  the  defendant  excepted. 

The  evidence  was  calculated  to  make  an  impression  upon  the 
minds^f  the  jury,  and  it  is  impossible  to  say  that  it  did  not  in- 
fluence the  verdict.  If,  therefore,  it  was  incompetent,  a  new 
trial  must  be  granted ;  especially  as  this  case  is  before  us  for 
review  upon  a  bill  of  exceptions.     {Clark  v.  Vorce,  19  Wend. 
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232.  Strang  v.  Whitehead,  12  Id.  64.  .  Farm,  and  Man. 
Bank  v.  Whinfield,  24  Id.  426.  Clark  v.  Crandall,  3  5arA.  & 
C.  /2ep.  612.  Myers  v.  Makolm,  6  i3t/Z,  292.  Peo/>te  v.  TFi- 
ley,  3  id.  194.  WbrroZZ  v.  Parmelee,  1  Comst.  519.  CurUiff 
V.  Mayor  of  Albany,  2  5ar6.  iS.  C  iJcp.  190.)  The  evidence 
was  incompetent,  upon  several  grounds.  1.  There  was  no  foun- 
dation laid  for  the  expression  of  an  opinion  by  the  witness, 
upon  the  question  whether  the  note  was  or  was  not  in  the  hand- 
writing of  the  plaintiff.  It  did  not  appear  that  he  had  ever  seen 
him  write,  or  had  such  knowledge  of  his  hand-writing  as  author- 
ized him,  as  a  witness,  to  express  an  opinion  upon  the  subject. 
The  rule  is  well  settled  that  a  witness  called  to  prove  or  disprove 
the  genuineness  of  apy  paper,  by  testifying  to  his  belief,  must 
have  acquired  a  knowledge  of  the  general  character  of  the  hand- 
writing of  the  party,  in  some  manner  recognized  by  law,  and 
must  speak  from  knowledge  thus  acquired.  {Cowen  4*  JSiU^s 
Notes,  p.  1321,  note  913.)  There  is  no  evidence  that  the  witness 
had  ever  seen  the  plaintiff  write,  or  had  any  knowledge  of  his 
hand-writing,  or  its  general  character.  The  employment  and 
habits  of  the  witness  were  not  such  as  to  authorize  the  presump- 
tion that  he  possessed  skill  in  judging  of  hand- writings,  greater 
than  many  of  his  neighbors,  and  many  of  the  witnesses  exam- 
ined in  the  cause.  There  was  nothing  to  show  him  an  "  expert." 
{People  V.  Spooner,  1  Denio,  343.) 

2.  The  questions  assumed  the  requisite  knowledge  on  the  part 
of  the  witness  without  proof,  which  was  not  allowable.  (1  Star- 
ki^sEv.UZ.) 

3.  The  question  secondly  put  and  answered,  called  for  an 
opinion  of  the  witness  upon  a  matter  not  directly  in  issue,  but 
bearing  directly  upon  the  main  issue,  and  upon  which  the  opin- 
ion of  the  witness  was  not  admissible.  If  there  had  been  any 
physical  inability  on  the  part  of  the  plaintiff,  which  #ould  have 
prevented  a  forgery  by  him,  the  evidence  of  such  inability  would 
have  been  competent  in  answer  to  the  evidence  on  the  part  of 
the  defense.  But  such  was  not  the  character  of  the  evidence 
given.  Instead  of  placing  the  facts  before  the  jury,  and  leav- 
ing it  for  them  to  judge,  the  judgment  of  the  witness,  without 
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tacts,  was  subatitated  for  them.  If  his  opinion  was  founded 
upon  his  knowledge  of  the  general  character  of  the  hand-writing 
of  the  plaintiff,  as  it  probably  was,  it  was  clearly  incompetent, 
and  a  very  dangerous  kind  of  evidence.  The  witness  might 
hare  been  asked,  had  a  proper  foundation  been  laid  for  the  evi- 
dence, whether  in  his  opinion  the  note  was  in  the  hand-writing 
of  the  plaintiff,  and  the  answer  would  have  been  legitimate  evi- 
dence. He  was  not  asked  that  question,  but  was  asked  his  opin- 
ion as  to  the  capabilities  of  the  plaintiff,  and  the  opinion  of  the 
witness  may  have  been  formed  as  well  upon  his  knowledge  of 
the  general  scholarship  or  habits  of  the  plaintiff,  as  from  a  le- 
gitimate knowledge  of  his  hand- writing ;  or  may  have  been  found- 
ed upon  these  and  several  other  circumstances.  The  evidence 
should  have  been  excluded.  {The  Peaple  v.  Spooner,  supra.) 
For  this  error  of  the  learned  justice,  the  judgment  must  be  re^ 
versed  and  a  new  trial  granted  ;  costs  to  abide  the  event  of  the 
action. 

[Oswego  General  Term,  April  5, 1862.     W.  F.  Alien,  Hubbard  and  PraU, 
Justices.] 
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y.  gare  his  note,  for  8110,  to  T.  in  exchange  for  T's  note  of  the  same  date 
and  amonnt.  The  exchange  was  made  to  enable  the  payees  respectively 
to  raise  money.  T.  applied  to  the  plaintiff' to  purchase  Y.'s  note,  who 
agreed  to  do  so  if  T.  would  indorse  it  and  procure  ^e  defendant  to  indorse 
or  sign  it,  as  security.  T.  thereupon  procured  the  defendant  to  sign  the 
note  as  "security,"  and  he  indorsed  it,  and  the  plaintiff  purchased  the  same 
for  $95.  In  an  action  agahist  the  defendant,  together  with  V.  and  T.,  as  the 
makers  an^}  indorser  of  the  note,  the  referee  found,  as  a  matter  of  fkct, 
that  the  transaction  was  in  good  faith  a  sale  of  the  note  to  the  plaintiff,  by 
T.,  and  that  it  was  not  a  device  and  cover  for  usury;  Bdd  that  the  agrees 
ment  was  in  effect  the  transfer  of  the  several  note  of  V.,  and  the  giving,  by 
the. defendant,  of  his  several  note  to  secure  its  payment;  and  tliat  the 
defendant  being  liable  not  for  the  whole  amonnt  specified  in  the  note,  but 
only  for  the  sum  actually  advanced  by  the  plaintiff,  his  obligation  was  free 
from  the  taint  6f  usury. 


46  •     CASES  IN  THE  SUPREME  COURT. 

Cobb  V.  Titus. 

In  such  cases,  where  the  contract  is,  npon  its  fkce,  for  the  payment  by  the 
surety  of  the  whole  amount  secured  to  be  paid  by  the  instrument  negotiated, 
the  court  will  go  behind  the  contract,  and  receive  evidence  of  the  consider- 
ation, in  order  to  limit  the  recovery  to  the  amount  actually  paid  as  a  con- 
pideration  for  the  undertaking,  and  thus  to  uphold  the  transaction. 

No  matter  what  form  the  transaction  may  assume,  or  in  what  way  the  party 
may  bind  himself,  if  the  obligation  is  assumed  upon  the  transfer  of  an 
instrument  valid  at  the  time  of  the  transfer,  in  the  hands  of  the  assignee, 
the  liability  is  limited  to  the  amount  actually  paid. 

This  action  was  brought  against  the  defendant  Orrin  W. 
Titus,  together  with  Francis  P.  Viele  and  Robert  Titus,  as  the 
makers  and  indorser  of  a  promisory  note.  Viele  suffered 
judgment  by  default,  and  judgment  passed  in  favor  of  the 
indorser  Robert  Titus,  and  against  the  defendant  as  one  of  the 
makers,  upon  the  report  of  a  referee.  The  defendant  appealed 
from  the  judgment  against  him  to  this  court. 

/.  Ruger,  for  the  plaintiff. 

L.  R.  Morgan,  for  the  defendant. 

By  the  Court,  W.'  P.  Allen,  J.  The  action  was  brought 
upon  a  promissory  note  in  the  words  following :  "  For  value 
received  I  promise  to  pay  Robert  Titus  or  bearer  one  iundred 
and  ten  dollars  at  the  Onondaga  County  Bank  by  the  first  day 
of  September  next  with  use.  Francis  P.  Viele. 

0.  W.  Titus,  security." 
Indorsed  «  Robert  Titus." 

The  note  was  given  by  Viele  to  Robert  Titus  in  exchange 
for  his  note  of  the  same  date  and  amount,  and  the  exchange 
was  made  to  enable  the  payees  respectively  to  raise  money. 
The  payee  of  this  note  applied  to  the  plaintiff  to  purchase  the 
same,  who  agreed  to  do  so  if  he  would  indorse  it,  and  procure 
the  defendant  0.  W.  Titus  to  indorse  or  sign  it  as  security. 
Robert  Titus  thereupon  procured  the  defendant  to  sign,  and  he 
indorsed  the  note,  and  the  plaintiff  became  the  purchaser  thereof 
for  ninety-five  dollars.  The  defendant  insists  that  the  note  had 
tio  valid  inception,  as  against  him,  until  the  transfer  thereof  to 
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ihe  plaintiff,  and  that  the  transaction  is  usarious,  and  his  under- 
taking void.  The  referee  reported  in  favor  of  the  plaintiff, 
against  the  defendant,  for  the  amount  actually  advanced,  with 
interest^  deducting  prior  payments.  The  plaintiff  took  judgment 
against  Viele,  who  did  not  defend,  for  the  whole  amount  of  the 
note,  and  against  the  defendant  0.  W.  Titus  for  the  amount  re- 
ported by  the  referee ;  and  the  latter  has  appealed  from  the 
judgment  against  him. 

The  referee  has  found  that  the  transaction  was  in  good  faith 
a  sale  of  the  note  of  Viele  by  Robert  Titus  to  the  plaintiff,  and 
that  it  was  not  a  device  aiid  cover  for  usuty.  The  only  question 
is  therefore  whether  the  undertaking  and  agreement  of  the  de- 
fendant was,  under  the  circumstances  established,  per  se  usuri- 
ous and  void.  The  note  of  Viele,  given  in  exchange  for  the 
note  of  Robert  Titus,  was  given  upon  a  valid  consideration  and 
was  an  available  instrument  in  the  hands  of  the  latter,  and  a 
purchase  of  \t  at  a  discount  would  not  have  been  usurious. 
The  purchaser  would  have  held  it  as  a  valid  security  for  the 
full  amount,  against  the  maker.  {Rice  v.  Mather^  3  Wend. 
62.  Dowe  V.  SchuU,  2  Dmio,  621.  Powell  v.  Waters,  8 
Omen,  669.  Cameron  v.  Cfutppell,  24  Wend.  94.)  An  in- 
dorsement or  guaranty  of  the  absolute  payment  of  the  note  by 
the  makers,  at  maturity,  would  not  convert  the  sale  of  the  note 
into  a  loan  of  money  upon  the  security  of  the  note,  and  render 
the  transaction  usurious.  In  such  case  the  indorser  or  guaran- 
tor would  only  be  liable  for  the  amount  actually  paid  for  the 
note,  with  interest  thereon.  {Munn  v.  The  Commission 
Company,  15  John.  Rep.  44.  Braman  v.  Hess,  13  Id.  52. 
Rapdye  v.  Anderson,  4  HUl,  472.  Brown  v.  Mott,  7  John. 
361..  Cram  v.  Hendricks,  7  Wend.  569.  Mazuzan  v.  Mead, 
21  Id.  285.)  In  the  cases  cited  the  courts  have  gone  behind 
the  contracts  of  the  parties,  and  have  received  evidence  of  the 
consideration  of  the  agreement,  in  order  to  limit  the  liability 
of  the  contracting  parties  and  uphold  the  transaction.  The 
contract  in  each  of  the  cases  was  upon  its  face  for  the  payment 
by  the  indorser,  guarantor,  or  surety,  of  the  whole  amount  se- 
cured to  be  paid  by  the  instrument  negotiated,  but  the  courtET 
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held  that  the  recovery  should  nevertheless  he  limited  to  the 
amount  actually  paid  as  a  consideration  for  the  undertaking ; 
thus  to  some  extent  varying  the  terms  of  the  contracts*  Some  of 
these  cases  have  not  heen  entirely  satisfactory  to  the  profession, 
but  they  have  been  decided  by  the  court  of  last  resort,  and  are 
obligatory  upon  all  inferior  tribunals. 

Applying  the  principles  upon  which  these  decisions  proceed, 
to  this  case,  the  obligation  of  the  defendant  must,  under  the 
finding  of  the  referee  upon  the  question  of  fact,  be  held  to  be 
free  from  the  taint  of  usury.  The  note  is  in  form  the  joint  and 
several  promissory  note  of  the  defendant  and  Yiele ;  and  the 
makers  might  have  been  sued  jointly  or  severally  thereon. 
{Story  on  Promissory  Notes^  §  57.)  The  plaintiff  has  by  his 
proceedings  in  this  action  elected  to  proceed  against  the  defend- 
ant as  a  several  maker.  Whether  the  proceedings  have  been  en- 
tirely regular  it  is  not  important  to  decide,  as  no  abjection  is 
made  to  the  practice  adopted.  As  before  said  the  referee  has 
found  that  the  transaction  was  in  good  faith  a  sale  of  the  note 
of  Viele,  and  that  the  undertaking  of  the  defendant  was  collat- 
eral to  that  of  Yiele.  Had  he  indorsed  the  note  at  the  request 
of  Robert  Titus,  under  these  circumstances,  his  indorsement 
would  have  been  valid.  So,  had  he  signed  an  agreement  by 
which  he  had  guarantied  the  payment  of  the  note  at  maturity, 
it  would  not  have  been  usurious,  but  would  have  been  a  valid 
agreement,  to  the  amount  paid  for  the  note,  with  interest  thereon. 
{Mazuzan  v.  Mecui^  supra.)  The  fact  that  he  was  a  surety  for 
the  seller  of  the  note,  and  that  the  consideration  of  the  transfer 
and  of  his  undertaking  was  paid  to  another  and  not  to  himself, 
would  not  affect  his  liability.  {Rapelye  v.  Anderson^  4  Hilly 
472.)  In  the  case  cited  the  assignor  of  a  bond  and  mortgage 
for  an  amount  less  than  the  sum  secured  to  be  paid  therein 
gave  a  bond  with  surety  in  a  penalty  double  the  amount  of  the 
bond  and  mortgage,  conditioned  for  the  payment  by  the  mort- 
gagor, of  the  whole  amount  thereof;  and  this  was  held  to  be  a 
valid  obligation  and  the  obligors  liable  thereon,  but  only  to  the 
amount  actually  advanced  for  the  bond  and  mortgage.  If  in  that 
case  it  was  proper,  notwithstanding  the  form  of  the  obligation,  to  go 
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behind  the  instrument  and  ascertain  the  consideration,  with  a 
view  to  limit  the  liability- of  the  obligors  and  uphold  the  trans- 
action, it  must  be  proper  to  do  so  in  the  case  of  a  simple  con- 
tract In  this  case  the  defendant  instead  of  indorsing  the  note 
as  in  Cram  v.  Hendricks^  or  guaranteeing  the  payment  thereof, 
either  by  his  simple  contract  as  in  Mazuzan  v.  Mead,  or  by 
his  bond,  as  in  Rapelye  y.  Anderson,  has  signed  his  name  as 
"  security"  to  the  note  of  Viele,  and  thus  become  a  joint  and 
several  maker  thereof  and  apparently  liable  for  the  amount  spe- 
cified therein,  but  really  liable,  within  the  cases,  only  for  the 
amount  actually  advanced  by  the  plaintiff.  This  was  the  ex- 
tent of  his  liability ;  and  if  so,  all  pretense  of  usury  vanishes. 
The  note  is  none  the  less  the  several  note  of  Viele,  and  valid  as 
such,  because  the  defendant  has  subscribed  his  name  to  it  as  surety, 
and  tilius  become  collaterally  liable  for  its  payment.  A  difficulty 
might  arise  in  treating  it  as  a  joint  note,  but  that  is  obviated  in 
this  case.  It  was  in  effect  the  transfer  of  the  several  note  of 
Viele  and  the  giving,  by  the  defendant,  of  his  several  note  to 
secure  its  payment.  And  of  such  a  transaction  usury  cannot 
be  predicated.  No  matter  what  form  the  transaction  may  as- 
sume, or  in  what  way  the  party  may  bind  himself,  if  the  obli- 
gation is  assumed  upon  the  transfer  of  an  instrument  valid  at 
the  time  of  the  transfer,  in  the  hands  of  the  assignee,  the  lia- 
bility is  limited  to  the  amount  actually  paid,  if  the  cases  refer- 
red to  are  to  be  regarded  as  law.  {And  see  Mumford  v.  Am. 
lAfe  Ins.  and  Trust  Co.  4  Camst.  463.)  If  they  are  to  be 
reviewed  and  reversed,  or  limited  in  their  application,  it  inust 
be  done  by  a  higher  tribunal. 
The  judgment  must  be  affirmed. 

[Oswego  General  Term,  April  6, 1852.     W.  P.  AUen,  Hubbard  and  PraU, 
Justices. 
Vol.  Xm.  7 
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The  conveyance  of  a  married  woman  can  only  become  operative,  upon  her 
acknowledgment  of  the  execution  thereof,  on  a  private  examination  before 
a  proper  officer,  duly  certified  by  him.  And  her  acknowledg:ment,  before 
an  officer,  of  the  execution  of  a  deed,  by  her,  cannot  be  established  by 
parol. 

Accordingly,  held,  that  where  a  certificate  of  acknowledgment  of  the  execu- 
tion of  a  deed  by  a  married  woman  was  defective,  such  acknowledgment 
could  not  be  proved  by  examining  the  officer  as  a  witness,  after  his  term  of 
office  had  expired. 

A  deed  cannot  be  recorded,  upon  parol  proof  of  its  proper  acknowledgment ;  nei- 
ther can  the  estate  of  a  married  woman  pass,  by  her  conveyance,  upon  parol 
evidenoe  of  her  acknowledgment  of  the  execution.  Without  a  proper  certificate 
of  her  acknowledgment,  her  deed  cannot  take  effect  for  any  purpose. 

In  the  revision  of  statutes,  a  change  in  the  language  does  not  necessarily  im- 
ply a  change  in  the  statutes  revised. 
L       The  rule  that  dos  de  dote  pdf  non  debet,  is  only  applied  when  dower  is  actually 
assigned.    If  no  dower  is  assigned  to  the  widow  of  the  person  first  seised, 
the  principle  is  not  applicable. 

The  widow  of  the  person  first  seised,  must  be  actually  endowed,  in  order  to 
restrict  the  widow  of  the  person  last  seised  to  dower  of  the  remainder  of 
the  estate. 

And  if  the  widow  of  the  first  tenant  releases  her  dower,  before  the  same  has 
been  assigned  to  her,  her  release  will  operate,  not  as  an  assignment  of  dower 
to  the  widow,  nor  as  a  conveyance  of  it  to  the  grantee,  but  as  an  extinguish- 
ment of  her  right  of  dower.  Such  release  will  not  afifect  the  claim  to 
dower  of  the  widow  of  a  subsequent  grantee  of  the  premises. 

The  plaintiff  brought  this  action  to  recover  dower,  as  the 
widow  of  Henry  Elwood  deceased,  in  certain  lands  in  Herkimer 
county.  The  action  was  referred  by  stipulation  to  a  sole  referee, 
upon  whose  report,  judgment  was  perfected  in  favor  of  the  plain- 
tiff. The  defendant  derived  title  under  sale  upon  the  fore- 
closure of  a  mortgage  executed  by  Henry  Elwood,  in  his  life- 
time, to  Jacob  Failing,  and  assigned  by  the  mortgagee  to  David 
and  George  Elwood,  and  by  them  to  David  H.  Little,  by  whom 
it  was  foreclosed  ;•  he  becoming  the  purchaser  of  the  mortgaged 
premises.  The  premises  were  conveyed  by  Little,  to  David, 
George  and  Peter  Elwood,  and  by  them  they  were  conveyed  to 
the  defendant.  David  and  George  Elwood  assigned  the  mort- 
gage to  Little,  and  covenanted  that  the  mortgagor  had  a  good 
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title  to  the  premises,  and  that  the  mortgage  was  the  oldest  in- 
cumbrance, and  that  it  was  collectable.  After  the  assignment 
to  little,  and  before  the  foreclosure,  the  plaintiff— her  husband 
being  still  living — executed  to  David  and  George  Elwood,  a  quit- 
claim deed  of  the  premises,  the  certificate  of  acknowledgment 
to  which,  was  defective.  Upon  the  trial  before  the  referee,  the 
commissioner  before  whom  Jhe  acknowledgment  purported  to 
have  been  made — ^his  term  of  office  having  expired  several  years 
before — was  called  as  a  witness,  and  testified,  under  objection, 
that  he  took  the  acknowledgment  of  the  execution  of  the  deed 
on  a  private  examination,  apart  from  her  husband ;  ^and  that  she 
acknowledged  that  she  executed  the  said  deed  freely  and  without 
any  fear  or  compulsion  of  her  husband.  The  case  also  showed 
that  one  Ann  Joyce,  the  widow  of  James  Joyce,  who  had  owned 
about  80  acres  of  the  premises  prior  to  Elwood,  was  «till  living, 
and  was  entitled  to  dower  in  that  80  acres.  That  after  the  death 
of  her  husband  Mrs.  Joyce  brought  an  action  to  recover  her 
dower,  and  in  consideration  of  $125  paid  to  her,  released  to  the 
defendant  her  dower  in  the  80  acres.  The  referee  found  that 
the  plaintiff  was  entitled  to  dower  in  the  whole  premises ;  and 
the  defendant  appealed  from  the  judgment  founded  upon  the 
report. 

L.  Ford,  for  the  plaintiff. 

H.  Denio,  for  the  defendant. 

By  the  Court,  W.  F.  Allen,  J.  It  was  not  cli^imed  upon 
the  argument,  that  effect  should  be  given  to  the  certificate  of  the 
acknowledgment  of  the  deed  from  the  plaintiff  to  David  and 
George  Elwood.  It  was  conceded  that  the  original  certificate 
was  clearly  defective,  and  insufficient  to  authorize  the  reading 
of  the  deed  in  evidence  without  further  proof,  and  that  the  amend- 
ment of  the  oertificatb  by  the  commissioner,  several  years  after 
his  term  of  office  had  expired,  was  a  nullity.  The  only  ques> 
tion,  therefore,  upon  this  branch  of  the  case,  is  whether  the  due 
acknowledgment  of  the  execution  of  tlie  deed  by  the  plaintiff-— a 
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feme  covert — qpuld  be  established  by  parol.  In  this  state,  as 
well  while  it  was  under  a  colonial  government  as  since,  femes 
covert  have  conveyed  land  by  deed  and  not  by  fine.  The  con- 
veyance by  deed  took  the  place  of  the  common  law  mode  of  con- 
veyance by  fine,  which  is  said  to  be  a  feoffment  of  record,  or 
an  acknowledgment  of  a  feoffment  of  record ;  and  if  a  feme  covert 
was  a  party  to  it  she  was  to  be  privately  examined  whether  she 
did  it  willingly  and  freely,  or  by  compulsion  of  her  husband. 
(2  Black.  Cam.  851.)  "  The  record  of  the  fine  is  evidence  of  the 
private  examination  of  the  married  woman,  and  cannot'  be  con- 
tradicted ;  for  that  were  to  lessen  the  credit  of  the  judgments  of 
the  courts  of  justice,  which  is  the  highest  evidence  of  the  law.'* 
{Bac.  Ahr,  Pines  and  Recov.  C.)  The  only  acknowledgment 
of  the  act  of  a  married  woman,  to  bind  her,  recognized  at  com- 
mon law,  is  one  made  upon  a  private  examination ;  and  the 
record  of  a  fine  to  which  she  is  a  party  is  held  to  import,  incon- 
trovertibly,  such  an  examination.  Parol  evidence  would  not  be 
received  to  impeach  the  record,  and  woulc^  be  inadmissible  to 
support  it.  It  is  said  that  the  conveyance  of  lands  by  femes 
covert,  under  the  government  of  the  colony  of  New-York  was  by 
deed,  and  upon  the  simple  acknowledgment  of  the  wife  before  a 
.competent  officer,  without  a  private  examination.  (2  Kent^s  Com, 
151.)  These  conveyances  were  confirmed  by  the  act  of  February 
16, 1771.  Chief  Justice  Thompson,  in  Jackson  v.  GKlchrist, 
(15  John,  89,)  appears  to  suppose  that  this  act  was  designed 
rather  to  cure  defects  in  the  certificate  of  the  officer  than  to  ap- 
ply to  cases  where  in  truth  there  had  been  no  private  examina- 
tion. He  says  at  page  111,  "  Nor  are  we  to  conclude  that  be- 
cause the  certificate  does  not  state  a  private  examination  of  the 
wife,  that  no  such  examination  took  place.  After  such  a  lapse 
of  time  this  might  and  ought  to  be  presumed ;  especially  as  there 
was  no  statute  in  any  manner  prescribing  the  form  of  the  certifi- 
cate." *  *  "  It  is  not  necessarily  to  be  inferred  from  this  pro- 
vision, that  it  applied  to  cases  where  no  private  examination 
had  in  fact  been  made.  The  act  was  intended  to  confirm  ancient 
conveyances,  and  to  prevent  the  want  of  evidence  of  a  private 
examination  being  set  up  to  avoid  the  deed,  presuming  the  en- 
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dence  of  the  faet  to  be  lost  by  the  lapse  of  time.  Had  it  been 
intended  to  make  good  a  deed  when  no  private  examination  at 
all  had  taken  place,  it  would  probably  have  been  so  declared  in 
terms/'  A  private  examination  of  a  married  woman  has  always, 
it  would  seem,  been  deemed  necessary,  and  that  the  evidence 
thereof  shoold  appear  by  the  certificate  of  the  officer  before 
whom  the  acknowledgment  was  made.  In  analogy  to  the  pro- 
ceedings by  fine,  in  which  the  record  of  the  acknowledgment  was 
eonclnsive  evidence  of  the  private  examination,  it  was  doubtless 
supposed  that  the  certificate  of  the  officer,  of  the  acknowledgment, 
would  bo  evidence  that  every  thing  had  been  done  necessary  {0 
make  the  acknowledgment  operative.  The  official  certificate  took 
the  place  of  the  record.  It  may  be  for  these  reasons  that  the 
earliest  legal  provisions  upon  the  subject  did  not  prescribe  the 
form  of  the  certificate.  By  an  act  passed  by  the  governor,  coun- 
dl  and  representatives  of  the  province  of  New- York,  October  80, 
1683,  it  was  provided  "  That  no  estate  of  a  feme  covert  shall  be 
sold  or  conveyed  butt  by  deed  acknowledged  by  her  in  some  court 
of  record,  the  woman  being  secretly  examined  if  shee  doth  itt 
freely  without  threats  or  compulsion  from  her  husband."  (2  R.  L. 
AjfjK  p.  3.)  The  record  of  the  acknowledgment  would  doubtless 
under  this  act  be  evidence  of  the  secret  examination,  as  in  the 
record  of  a  fine,  although  nothing  was  said  of  it  in  such  record. 
At  the  same  session  of  the  legislature  provision  was  made  for 
recording  of  deeds,  provided  they  were  acknowledged  before 
one  of  his  majesty's  justices  of  the  peace  and  a  certificate 
thereof  entered  on  the  back  side  thereof.  The  form  of  the  cer- 
tificate was  not  prescribed.  There  is  no  evidence  in  the  legis- 
lation of  the  country  prior  to  1771  that  the  statutory  or  custom- 
ary proof  of  the  acknowledgment  of  a  conveyance  by  mk  feme 
covert  should  not  import  or  expressly  show  that  it  was  made 
upon  a  private  examination.  The  act  of  1771  {Z  R.8.  App.22) 
provides  for  the  confirmation  of  prior  conveyances  when  such 
evidence  was  wanting,  and  that  thereafter  no  estate  of  a  feme 
covert  should  pass  by  her  deed  without  a  previous  acknowledg- 
ment made  by  her,  apart  from  her  husband,  and  a  certificate 
thereof  purporting  that  she  had  been  privately  examined,  indorsed 
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on  the  deed  and  signed  by  the  officer  before  whom  the  acknowl- 
edgment was  made.  The  same  provision  was  re-enacted  in  1788, 
(8  K  S.  App.  26,)  and  again  in  1801 ;  {Id.  30 ;)  and  again  in 
1813.  (1  R.  L.  369.)  In  each  of  the  acts  referred  to,  the  certifi- 
cate of  the  officer  that  the  acknowledgment  of  the  execution  of 
the  conveyance  was  made  upon  a  private  examination  of  the  wife, 
apart  from  her  husband,  was  made  essential  to  the  operation  of 
the  deed.  Without  this  certificate  no  estate  of  a  feme  covert 
could  pass  by  deed.  The  law  required  not  only  the  private  ex- 
amination, but  it  also  required  the  certificate  of  the  fact  to  be 
made  at  the  time,  and  as  a  part  of  the  transaction,  and  the  fact 
could  not,  under  these  statutes,  be  made  to  appear  except  by 
the  certificate.  The  certificate  took  the  place  of  the  record  of 
the  examination  in  open  court,  and  performed  the  same  office. 
{See  Elliott  v.  Pierson^  1  Peters^  328.)  In  the  revision  of  the 
laws  in  1830,  the  same  provision  was  substantially  re-enacted. 
The  language  employed  is  slightly  difierent,  and  the  provision 
in  relation  to  a  certificate  is  placed  in  a  section  by  itself.  It  is 
provided,  1.  That  no  estate  of  a  married  woman  shall  pass  by 
any  conveyance  not  acknowledged  as  required  by  the  act ;  and 
2.  That  the  officer  who  shall  take  such  acknowledgment  shall 
indorse  a  certificate  thereof,  signed  by  himself,  on  the  convey- 
ance, and  in  such  certificate  shall  set  forth  the  matters  therein 
before  required  to  be  done.  (1  R,  S.  768,  §§  10, 15.)  The  stat- 
ute still  looks  to  the  certificate  as  containing  the  evidence  that 
its  requirements  have  been  complied  with,  to  enable  the  deed  to 
become  operative.  The  execution  of  a  deed  by  one  not  under 
disabilities  may  be  operative  to  pass  an  estate,  without  an  ac- 
knowledgment, and  the  execution  may  be  proved  by  any  compe- 
tent 4mdence.  Not  so  of  a  deed  of  a  feme  covert.  No  estate 
passes  except  the  conveyance  is  acknowledged  as  required  by 
law.  The  disabilities  of  the  wife  are  only  removed  by  a  strict 
compliance  with  the  statute.  As  no  deed  can  be  recorded  ex- 
cept upon  a  proper  certificate  of  acknowledgment,  a  deed  of  a 
fetne  covert  cannot  take  effect  for  any  purpose  except  upon  a 
like  certificate.  A  deed  cannot  be  recorded  upon  parol  proof  of 
its  proper  acknowledgment;  neither  can  the  estate  of  a  married 
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woman  pass  by  parol  evidence  of  an  acknowledgment  of  the  ex- 
ecution. If  the  acknowledgment  can  be  established  by  the  ex- 
amination of  the  officer  as  a  witness,  years  after  the  transaction, 
it  may  be  established  by  the  testimony  of  any  other  credible 
witness  who  may  have  knowledge  of  it,  and  perhaps  by  the  ad- 
mission of  the  wife  herself  to  a  third  person  that  the  require- 
ments of  the  statute  had  been  complied  with ;  thus  substituting 
parol  evidence,  or  a  verbal  admission,  for  the  solemn  and  formal 
wxitten  evidence  required  by  statute.  There  is  no  evidence 
that  the  revisers  or  the  legislature  designed  to  change  tbe  effect 
of  the  former  statutes  upon  this  subject.  The  change  in  the 
language  does  not  necessarily  imply  a  change  in  the  statutes 
revised.  {Cromwell  v.  Crane,  7  Barb.  191,  and  cases  cited  at  p. 
195.)  I  think  that  a  conveyance  of  a  married  woman  can  only 
become  operative  upon  her  private  examination  before  a  proper 
officer,  duly  certified  by  him,  and  that  it  cannot  be  established 
by  parol.  {See  2  Cowen  ^  HUPs  Notes,  1st  ed,  1247,  note  874.) 
A  deed  duly  acknowledged  may  be  read  in  evidence  upon  the 
certificate  of  the  acknowledgment,  without  further  evidence  of 
its  execution ;  but  I  apprehend  that  if  the  certificate  omitted  to 
state  some  essential  fact — as  for  instance  that  the  officer  knew 
the  grantor,  or  the  subscribing  witness  if  the  execution  was 
proved  by  him — it  could  not  be  helped  out  by  evidence  of  the  fact 
omitted,  so  as  to  entitle  the  deed  to  be  read  in  virtue  of  the  cer- 
tificate thus  fortified.  The  acknowledgment  is  a  nullity  unless 
properly  certified. 

The  plaintiff  is  not  therefore  barred  of  her  dower  by  the  deed 
to  David  and  George  Elwood ;  and  the  only  remaining  question 
is  as  to  the  extent  of  her  right.  The  plaintiff  claims  to  be  enti- 
Ued  to  dower  in  the  whole  premises,  while  the  defendant  insists 
that  she  is  not  entitled  to  be  endowed  of  the  80  acres  in  which 
Mrs.  Joyce  was  entitled  to  dower,  upon  the  principle  that  dos  de 
dote  pete  nan  dd>et.  Dower  cannot  be  recovered  upon  dower, 
and  this  maxim  is  laid  down  by  all  the  elementary  writers  treat- 
ing upon  the  subject,  and  is  well  settled  upon  authority. 
{Reeves  Dam.  Rel.  58.  4  Kent's  Com.  64.  Bac.  Ab.  Dower 
I  Jointure,  E.    Dunham  v.  Osboni,  1  Paige,  684.    Bejf- 
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nolds  y.  Reynolds,  5  Hi.  161.  Safford  v.  Safford,  7  Id.  259. 
Bear  v.  Snyder,  11  TTcyid.  592.)  The  cases  cited  from  Paige 
were  cases  in  partition,  in  which  all  the  parties,  including  the 
widows  entitled  to  dower,  were  before  the  court,  each  insisting 
upon  her  claim  for  dower ;  so  that  the  question  did  not  arise 
whether  dower  must  be  actually  assigned,  in  order  to  bring  the 
case  within  the  maxim  of  dos  de  dote.  The  language  of  the 
chancellor  would  seem  to  intimate  that  the  widow  of  the  person 
first  seised  must  be  actually  endowed,  in  order  to  restrict  the 
widow  of  the  person  last  seised  to  dower  of  the  remainder  of  the 
estate.  His  language  is  at  all  events  quite  consistent  with  this 
application  of  the  rule.  In  Bear  v.  Snyder,  which  was  eject- 
ment for  dower,  the  widow  of  the  first  owner  had  been  endowed, 
and  her  dower  had  been  already  assigned  to  her.  The  question 
arose  in  Hitchins  v.  HUchins,  (2  Vem.  403,)  and  it  was  there 
adjudged  that  the  widow  of  a  person  first  siesed  not  having  re- 
ceived her  dower,  that  was  to  be  laid  out  of  the  case ;  and  that 
the  plainti£r's  dower,  (she  being  the  widow  of  a  subsequent 
owner,)  was  not  to  be  looked  upon  as  dos  de  dote.  The  plaintiff 
in  that  case  recovered  dower  of  the  entire  premises.  This  case 
is  cited  as  authority  by  Cruise,  and  he  says,  ^'  The  rule  of  dos 
de  dote  is  only  applied  when  dower  is  actually  assigned :  if  no 
dower  be  assigned,  it  does  not  take  place."  {Cruises  Dig.  tit. 
6,  Dower,  ch.  8,  i§  22,  23.)  The  widow  has  no  estate  in  the 
premises  until  actual  assignment  of  dower.  It  is  a  mere  chose 
or  right  in  action.    (4  Kenfs  Com.  61.) 

The  release  of  Mrs.  Joyce  to  the  defendant,  of  her  dower  in 
the  eighty  acres,  is  claimed  to  be  equivalent,  for  all  the  purposes 
of  this  defense,  to  an  actual  assignment  of  the  dower.  It  cannot 
be  said  to  be  a  conveyance  of  an  equitable  estate  or  interest  in 
the  premises,  which  might  be  prevented  from  merging  in  the 
legal  title,  to  promote  equity.  The  right  to  dower  is  a  legal 
right,  whether  it  remains  in  action,  or  has  been  reduced  to  pos- 
session. The  transaction  between  Mrs.  Joyce  and  the  defendant 
was  an  extinguishment  of  her  right  of  dower,  not  an  assignment 
of  it  to  the  widow,  or  a  conveyance  of  it  to  the  defendant  The 
widow  released  to  the  defendant  her  right,  it  then  being  a  right 
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in  ftetion,  simply.  Had  she  released  her  right  while  it  was  yet 
contingent,  during  the  lifetime  of  her  husband,  upon  a  consider- 
ation paid  by  the  defendant,  it  would  not  have  interfered  with 
the  claim  of  the  plaintiff  in  this  action.  There  is  no  difference, 
in  principle  or  in  effect,  npon  the  rights  of  others,  whether  the 
wife  releases  her  dower  by  uniting  with  her  husband  in  a  con- 
veyance, or  by  a  subsequent  release  either  before  or  after  she 
becomes  a  widow.  In  either  case  the  grantee  is  presumed  to 
pay  a  consideration  for  this  release.  So  long  as  dower  has  not 
been  actoaUy  assigned,  the  ^laim  of  a  widow  of  a  8u%6equent 
grantee,  to  dower,  will  not  be  affected. 

The  judgment  must  be  a&med. 

[OswEOO  GcKEBAL  Term,  April  5, 1862.     W.  P.  AUen,  HMard  and  Prait, 
JosticeB.] 


Green  vs.  Clark  and  others. 


Where,  after  a  verdict  for  the  plaintifiT,  a  new  trial  waa  granted  by  this  court, 
and  the  decision  was  affirmed  by  the  court  of  appeals,  that  court  deciding, 
upon  the  merits,  that  the  plaintiff  was  not  entitled  to  recover ;  l^ld,  that 
tiie  judgment  of  the  appellate  court  ^as  conclusive  in  the  particular  case, 
and  was  the  law  of  such  case.  And  that  the  supreme  coprt,  upon  the 
cause  again  coming  before  it,  after  the  second  trial,  had  no  power  to  give  a 
judgment  for  the  plaintiff,  unless  the  case  had  been  substantially  varied 
by  some  new  evidence  given  upon  the  second  trial. 

Ajudgment  of  affirmance,  in  an  appellate  court,  should,  in  the  absence  of 
evidence  of  dissent,  be  held  an  affirmance  not  only  of  the  judgment  but  of 
the  precise  proposition  decided  by  the  court  below. 

Where  an  action  is  rightly  brought  by  the^owners  of  goods,  against  carriers, 
for  negligence,  the  judgment  in  that  action  will  be  a  bar  to  a  -suit  subse- 
quently brought  against  the  carriers,  by  a  person  having  a  special  property 
in  the  goods.    Pbatt,  J.  dissented. 

When  .the  consignee  is  the  general  owner  of  the  goods,  or  when,  by  the  de- 
liveiy  of  the  goods  to  the  c<^rrier,  the  property  vests  In  the  pODsignee,  it  is 
an  inference  of  law,  and  not  a  presumption  of  fkct,  that  the  contract  for  the 
safe  carriage,  is  between  the  carrier  and  consignee,  and  consequently  the 
latter  has  the  legal  right  of  action;  and  this  notwithstanding  the  freight  is 
to  be  paid  by  the  consignor  and  not  by  the  consignee.    Per  W.  F.  Allbn,  J. 

Vol.  XHT.  8 


58  OASES  DSr  THE  SUPREME  COURT. 

Green  v.  Clark. 

By  a  written  contract  between  the  plaintiff  and  W.  and  0.  the  plaintiff  agreed 
to  receiye  from  the  latter  at  Oswego,  certain  quantities  of  salt,  and  deliver 
the  same  at  the  seyeral  ports  on  the  upper  lakes,  including  1000  barrels  at 
Lower  Sandusky,  free  of  stprage  at  Oswego,  and  to  risk  the  same  against 
the  dangers  of  the  nayigation  or  otherwise,  at  a  specified  price  per  barrel, 
to  be  paid  by  W.  and  C.  The  plaintiff,  in  execution  of  this  contract,  em- 
ployed the  defendants  to  transport  625  barrels  of  salt  from  Oswego,  and  de- 
liver the  same  to  B.,  W.  and  0.  at  Lower  Sandusky,  for  a  specified  freight 
to  be  paid  by  the  plaintiff  on  the  return  of  the  consignees'  receipt  In  an 
action  by  the  plaintiff  against  the  carriers,  for  negligence  in  not  delivering 
the  salt,  it  appeared  that  a  former  snit  had  been  brought  by  the  consignees, 
against«One  of  the  carriers,  for  the  same  salt^  and  a  verdict  found  for  the  defend- 
ant. Hddi  that  the  plaintiff  was  but  the  bailee  of  the  general  owners,  who 
retained  their  property  in  the  salt;  that  the  owners  anight  maintain  an  ac- 
tion against  the  carriers ;  and  that  they  having  brought  an  action,  the  right 

.  of  the  plaintiff  to  sue  was  gone.    Pratt,  J.  dissented. 

This  case  will  bo  found  reported  in  6  Denio,  497.  The  judg- 
ment of  the  court,  there  reported,  was  affirmed  by  the  court  of 
appeals,  and  the  action  was  tried  a  second  time  at  the  Jefferson 
circuit,  without  a  jury.  The  evidence  upon  the  last  trial  was 
in  part  the  same  as  before.  The  defendants  did  not,  upon  the 
last  trial,  examine  Westcott,  the  master,  as  a  witness,  and  there 
was  no  attempt  to  prove  that  the  plaintiff  consented  that  the 
palt  might  be  delivered  at  Sandusky  city  instead  of  Lower  San- 
dusky, the  place  named  in /the  bill  of  lading.  The  plaintiff 
gave  in  evidence  a  written  agreement,  dated  June  20, 1886,  be- 
tween himself  and  two  of  the  firm  of  Richmond.  Williams  & 
Crane,  and  proved  that  they  were  acting  for  the  benefit,  and  in 
behalf  of  the  firm ;  by  which  the  plaintiff  among  other  things, 
agreed  to  deliver  the  salt  i^  question  at  Lower  Sandusky  at  two 
shillings  and  nine  pence  per  barrel,  and  receive  pay  in  the  notes 
of  WilKams  &  Crane  (the  contracting  parties)  at  90  days,  and 
to  deliver  the  same,  free  of  storage  at  Oswego,  and  to  risk  the 
same  against  the  dangers  of  lake  navigation.  The  judge  at  the 
circuit,  rendered  a  judgment  in  favor  of  the  plaintiff  for  $2,581,82, 
being  the  value  of  the  salt  at  Lower  Sandusky,  at  the  time  it 
should  have  been  delivered,  deducting  the  freight  and  adding 
the  interest.    From  this  judgment  the  defendant  appealed. 
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Geo.  F.  Comstocky  for  the  plaintiff. 

Jno.  Clarke^  for  the  defendant. 

W.  F.  Allen,  J.  This  cause  has  been  once  before  tried,  and 
a  verdict  rendered  in  favor  of  the  plaintiff.  A  new  trial  was 
granted  by  the  supreme  court,  and  the  decision  of  that  court  af- 
firmed by  the  court  of  appeals.  It  has  therefore  been  decided, 
upon  the  case  made  on  the  fprmer  trial,  by  the  court  of  last  re- 
sort, that  the  plaintiff  was  not  entitled  to  recover.  This  decision 
was  upon  the  merits.  Unless  therefore  the  case  has  been  made 
to  vary  by  some  new  evidence,  giving  to  it  a  new  feature,  we 
should  not  in  my  judgment  be  authorized,  in  the  face  of  the  de- 
cision of  the  supreme  court  and  court  of  appeals,  to  give  a  judg- 
ment for  the  plaintiff,  although  we  might  be  unable  to  determine 
that  the  members  of  the  latter  court  had  agreed  upon  any  one 
ground  for  the  judgment  given  in  the  case.  The  decision  must 
be  conclusive  in  the  particular  case  in  which  it  is  pronounced. 
It  is  the  law  of  the  case.  Upon  this  ground  I  am  of  the  opinion 
that  the  judgment  should  be  reversed  and  a  new  trial  granted, 
unless  the  special  contract,  between  the  plaintiff  and  Willialns 
&  Crane,  in  behalf  of  the  owners  of  the  salt,  which  was  given 
b  evidence  upon  the  last  trial,  has  introduced  an  entire  new  el- 
ement into  the  action,  and  established  a  different  case  on  the 
part  of  the  plaintiff.  I  am  of  the  opinion,  however,  although  I 
do  not  deem  it  important  to  determine  the  ([uestion.  that  two 
points  have  been  decided  by  the  sopreme  court  and  by  the  court 
of  appeals,  viz. :  1.  That  Bichmonl^  Williams  &  Crane  were 
proper  parties,  and  could,  as  general  owners,  maintain  an  action 
against  the  defendants  upon  their  liability  as  common  carriers 
to  deliver  the  salt  at  Lower  Sandusky ;  and  2.  That  the  judg- 
ment in  the  action  brought  by  them  was  conclusive  upon  the 
plaintiff  in  this  action,  and  that  the  effect  of  the  judgment  could 
not  be  limited  by  parol  evidence  of  the  grounds  upon  which  the 
verdict  was  pronounced.  In  the  supreme  court  all  the  judges 
concur  as  to  the  first  proposition,  and  Chief  Justice  Beardsley 
and  Judge  McEissock  agreed  upon  the  last  proposition ;  Judge 
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Whittlesey  dissenting,  and  holding  that  the  parol  evidence  tras 
proper  in  explanation  and  limitation  of  the  judgment.  The  de- 
cision of  the  court  was  in  accordance  with  the  proposition  before 
stated,  and  that  the  judgment  was  a  conclusive  bar  to  the  action 
of  the  plaintiff.  The  learned  reporter  understood  the  decision 
as  I  do,  as  appears  by  the  head  note  to  the  case,  5  Denio,  497< 
This  judgment  was  affirmed  by  the  court  of  appeals,  with  but 
one  dissenting  voice  as  I  understand,  and  I  have  no  information 
that  either  of  the  judges  of  that  court  who  favored  the  affirm- 
ance,  dissented  from  the  positions  of  the  supreme  court.  Some 
of  the  judges  gave  opinions  in  favor  of  affirmance  upon  other 
grounds,  but  not  inconsistent  with  the  points  decided  by  the 
court  below :  and  some  voted  for  affirmance  without  assigning 
reasons.  The  judgment  of  affirmance  should,  in  the  absence  of 
evidence  of  dissent,  be  held  an  affirmance  not  only  of  the  judg- 
ment but  of  the  precise  proposition  decided  by  the  court  below. 
The  opinions  of  Judges  Hoyt  and  Cady  are  before  me.  Judge 
Hoyt  concurs  expressly  on  the  grounds  decided  by  the  supreme 
court  Judge  Cady  agrees  that  the  contract  is  not  binding  upon 
the  defendants,  for  want  of  authority  in  the  master  of  the  vessel, 
antt  that  if  the  contract  was  valid  the  owners  of  the  salt,  and 
not  the  plaintiff,  were  the  proper  parties  to  bring  an  action 
against  the  ship  owners.  It  is  said  that  Judge  Shankland  con- 
curred with  Judge  Cady  upon  -the  last  point,  and  that  the 
grounds  upon  which  the  other  judges  who  were  for  affirmance 
proceeded  are  not  known.  Judge  Strong  alone  voted  for  a  re- 
versal, as  it  is  said.  The  two  judges  who  were  for  affirmance, 
but  gave  no  reasons  for  th^r  judgment,  may  very  well  be  con- 
sidered as  acquiesciiig  in  the  judgment  of  the  supreme  court  for 
the  reasons  stated  by  that  court.  We  have  then  five  of  the 
judges  deciding  that  the  owners  of  the  merchandise  were  proper 
{iarties  to  an  action  against  the  carriers  for  its  value ;  and  two 
of  them  going  further  and  holding  that  the  plaintiff  could  not 
maintain  the  action ;  and  their  views  upon,  this  point  rendered 
it  unnecessary  for  them  to  pass  upon  the  effect  of  the  judgment, 
as  a  bar.  They  do  not  dissent  from  the  conclusions  of  the  su- 
preme court  or  thfcir  associates,  upon  that  question,  and  Ae 
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other  three^  as  I  have  shown,  affirm  the  doctrines  advanced  by 
the  supreme  court.  The  decision  of  the  supreme  court,  affirmed 
as  it  has  been  by  the  court  of  appeals,  must  be  the  law  of  this 
case*  Had  the  case  come  back  from  the  supreme  court  without 
the  judgment  of  the  court  of  appeals,  the  judgment  of  the  former 
court,  as  given  by  Judges  Beardsley  and  McKissock,  would  have 
been  the  law  of  the  case ;  and  an  affirmance  of  that  judgment 
has  not  destroyed  its  effect.  The  case  has  only  been  varied  by 
the  introduction  of  the  written  contract  between  the  plaintiff  and 
the  owners  of  the  salt.  Does  that  affect  the  rights  of  the  par- 
ties, and  take  the  case  out  of  the  decision  of  the  courts  that  have 
bef(Nre  passed  upon  it?  Unless  the  rights  of  the  parties  are  so 
changed  by  that  instrument  that  Richmond,  Williams  &  Crane 
could  not  have  maintained  an  action  against  the  carriers,  the 
former  decision  must  still  control  the  case.  It  is  not  enough 
that  the  plaintiff  has  established  a  right  in  himself  to  maintain 
the  action,  to  overcome  the  bar  created  by  the  former  judgment 
in  the  action  at  the  suit  of  the  owners.  If  that  suit  was  rightly 
brought  ^y  the  owners,  the  judgment  is  a  bar  to  this,  within  the 
decisions  of  the  supreme  court  and  court  of  appeals,  in  this  case, 
and  as  well  settled  by  authority.  {Smith  v.  James,  7  Cowen^ 
828.  BayfUon  v.  Willard,  10  Pick.  166.  Raymond  v.  How- 
land.  12  Wend.  178.)  By  the  agreement  referred  to,  the  plain- 
tiff had  agreed  to  receive  of  Williams  &  Crane,  at  Oswego, 
certain  quantities  of  salt  during  the  season  of  1836,  and  deliver 
the  same  in  different  quantities  at  the  several  ports  on  the  upper 
lakes,  iiiclading  one  thousand  barrels  at  Lower  Sandusky,  free 
of  storage  at  Oswego^  and  to  risk  the  same  against  the  dangers 
of  the  navigation  or  otherwise,  at  two  shillings  and  nine  pence 
per  beurrel,  to  be  paid  by  the  promissory  note  of  the  parties  at 
ninety  days.  The  plaintiff  was  but  the  bailee  of  the  general 
owners,  who  retained  their  property  in  the  salt.  The  agree- 
ment of  the  defendants,  as  carriers,  was  to  deliver  the  salt  to 
the  general  owners  and  not  to  the  plaintiff.  It  is  true  the  plain- 
tiff bad  an  interest  in  the  contract  with  the  carriers,  inasmuch 
as  he  was  responsible  to  the  owners  for  the  delivery  of  the  prop- 
Mj^  but  be  had  no  interest  in  the  property,  and  the  oomtraet 
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with  the  master  of  the  vessel  was  for  the  benefit  of  the  owners. 
The  same  fact  appeared,  substantially,  upon  the  former  trial,  by 
the  evidence  of  Mr.  Clark,  and  the  testimony  given  by  the  pres- 
ent-plaintiff  on  the  former  trial,  that  he  was  under  contract  to 
transport  this  salt  for  the  plaintiff  to  Lower  Sandusky.  The 
opinion  of  the  plaintiff,  subsequently  given,  as  to  his  legal  liar 
bilities  arising  from  the  contract,  did  not  affect  the  fiu^ts  testified 
to  by  him.  When  the  consignee  is  the  general  owner  of  the 
goods,  or  when  by  the  delivery  of  the  goods  to  the  carrier,  the 
property  vests  in  the  consignee,  it  is  an  inference  of  law  and  not 
a  presumption  of  fact,  that  the  contract  for  the  safe  carriage  is 
between  the  carrier  and  consignee,  and  consequently  the  latter 
has  the  legal  right  of  action.  (1  Chii.  PL  6.  Chii.  an  Cont. 
484.)  This  is  true  notwithstanding  the  freight,  as  in  this  case, 
is  to  be  paid  by  the  consignor  and  not  by  the  consignee.  {Dch 
vis  V.  Peck,  8  Term  Rep.  880.)  The  contract  upon  which  the 
liability  of  the  defendants  is  based,  is  that  created  by  the  bill 
of  lading,  and  reference  must  be  had  to  that  to  determine  with 
whom  and  for  whose  benefit  it  was  made.  And  by  it%  terms  it 
is  very  clearly  with  Richmond,  Williams  &  Crane,  the  owners 
of  the  property,  to  whom  it  was  to  be  delivered.  Upon  proof 
that  they  were  trustees  or  factors  for  others,  their  principals 
could  probably  maintain  an  action  against  the  carriers.  With- 
out such  proof  the  consignees  are  the  proper  parties.  {Evans 
V.  Marlett,  1  Ld.  Raym.  271.  Sargent  v.  Morris,  S  B.  ^ 
Aid.  277.)  In  Davis  v.  James,  (5  Burr.  2680,)  the  agreement 
was  to  deliver  the  goods  to  one  Elizabeth  Bowman /or  theplainr 
tiff,  and  it  was  held  that  the  plaintiffs  properly  brought  the  ac- 
tion upon  the  agreement.  Freeman  v.  Buck,  (1  Nev.  4*  Man. 
420,)  decides  that  a  bailee  may  sue  a  carrier  for  negligence,  and 
would  be  an  authority  in  favor  of  the  right  of  the  plaintiff  in 
this  action,  but  for  the  prior  action  in  favor  of  the  general  prop- 
erty owner.  {See  Potter  v.  Lansing,  1  John.  215 ;  Abbott  on 
Ship.  216,  ed.  of  1^29,  by  Story.) 

If  it  be  conceded,  therefore,  that  upon  the  contract  made  by 
the  plaintiff  with  the  carrier,  for  the  delivery  of  the  salt  to  the 
owners  at  Lower  Sandusky,  the  former  could  have  maintained 
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an  action,  it  is  clear,  upon  the  anthorities,  t&at  the  general  own- 
ers were  not  precluded  from  maintaining  the  action,  either  hy 
the  relations  subsisting  between  them  and  the  plaintiff,  or  the 
form  of  the  contract  with  the  carrier ;  and  that  the  owners  hav- 
ing brought  the  action,  the  right  of  the  plaintiff  to  sue  is  gone. 
The  judgment  must  be  reversed,  and  a  new  trial  granted ; 
costs  to  abide  the  event. 

Hubbard,  J.  concurred. 

Pratt,  J.  dissented. 

Judgment  revised. 

[08W£GO  General  Term,  April  6, 1862.     W.  P,  AUen,  EFMard  and  PraU, 
JnatkeB.] 


Rodman  vs.  Munson. 

The  act  of  the  legislatnre  passed  July  10, 1851,  entitled  "  An  act  to  proTlde 
for  the  completion  of  the  Erie  canal  enlargement,  and  the  Genesee  valley 
and  Black  riyer  canals,"  is  inoperative  and  void,  as  being  repugnant  to,  and 
in  violation  of,  the  provisions  of  the  7th  article  of  the  constitution. 

And  the  certificates^  called  "  canal  revenue  certificates,"  issued  by  the  comp- 
troller, under  and  by  virtue  of  the  second  section  of  that  act,  are  wholly 
nnU  and  void,  and  without  any  pecuniary  value. 

Money  advanced  to  a  state,  at  its  own  request,  and  applied  to  its  own  use,' 
upon  a  written  contract  that  it  shall  be  repaid,  with  the  interest,  ft-om  the 
proceeds  of  the  sales  of  its  public  domain,  or  ttoax  the  proceeds  of  any 
other  specific  branch  of  its  revenue,  and  f^om  no  other  source  whatever, 
crates  a  debtf  within  the  legal  as  well  as  the  universal  sense  of  the  term. 
Per  Brown,  J. 

Whether  the  obligation  to  repay,  in  such  a  case,  is  general  or  special — ^whether 
the  contract  is  to  pay  flrom  one  or  from  all  the  resources  at  the  conmiand 
of  the  state— it  cannot  be  regarded  otherwise  than  as  one  that  imposes  a 
duty,  and  creates  a  debt. 

Powers  and  trusts  to  be  executed  at,  or  after,  a  given  time,  cannot  be  legally 
executed  before  the  time.  Upon  this  principle  the  legislature  cannot 
•asume  to  execute  the  trust  confided  to  it  by  the  people  in  regard  to  the  com* 
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pletion  of  the  canals,  and  the  application  of  the  canal  reyei^xieSy  in  antici- 
pation of  the  time  expressly  designated  in  the  constitution  which  creates 
the  power  and  confers  the  trust. 

Demurrer  to  answer.    The  complaint  alledged  that  on  the 
23d  of  January,  1852,  the  defendant  made  his  promissory  note, 
of  that  date,  by  which  he  promised  to  pay  J.  Watson  Williams 
on  order,  on  the  1st  day  of  February  then  next,  $515  at  the 
Sank  of  the  State  of  New- York,  for  value  r^eived ;  that  Wil- 
liams indorsed  such  note  and  the  plaintiff  was  the  lawful  holder 
and  owner  thereof,  for  a  valuable  consideration,  and  that  no  part 
had  been  paid.     And  the  plaintiff  demanded  judgment  for  the 
amount* of  the  note  and  interest^  with  costs.     The  defendant, 
by  his  answer,  admitted  that  he  made  the  promissory  note  as 
stated  and  set  forth  in  the  complaint^  that  the  same  was  indorsed 
by  the  payee,  and  that  the  plaintiff  was  the  lawful  holder  and 
owner  thereof.     But  he  alledged,  on  information  and  belief,  that 
the  plaintiff  became  the  purchaser,  holder  and  owner  of  said 
note,  on  or  about  the  6th  of  February,  1852,  and  after  the  same 
had  become  due.     He  admitted  that  no  part  of  the  note  had 
been  paid,  but  he  alledged  that  the  plaintiff  ought  not  to  main- 
tain his  action  against  the  defendant  because  said  note  was 
made,  executed  and  delivered  by  the  defendant,  in  consideration 
of  the  sale  and  assignment  to  him  of  a  certain  instrument  in 
writing,. commonly  called  a  canal  revenue  certificate,  which  was 
thereinafter  more  particularly  mentioned  and  described,  and  for 
no  other  consideration  whatever.-   The   defendant  further  al- 
ledged, that  the  said  instrument  called  a  canal  revenue  certifi- 
cate, was  for  the  payment  of  five  hundred  dollars,  and  was  made 
and  issued  by  the  comptroller  of  the  state  of  New-York,  in  the 
form  prescribed  in  the  second  section  of  the  act,  chapter  486, 
of  the  session  laws  of  1851,  and  of  the  act  therein  referred  to, 
passed  in  the  year  eighteen  hundred  and  thirty-one,  and  which 
certificate  was  signed  by  the  comptroller  of  the  state  officially, 
and  countersigned  by  the  transfer  agent  appointed  by  him,  and 
purported  on  its  face  to  be  made  and  issued  by  the  said  comp- 
troller, under  the  authority  of  an  act  of  the  legislature  of  said 
State,  entitled  "  an  act  to  provide  for  the  completion  of  the  Erie 


ORANGE— APBIL,  1862.  65 


Bodman  v.  MTmsoii. 


canal  enlargement,  and  the  Genesee  Valley  and  Black  river 
canals,"  passed  the  10th  day  of  July,  1851 ;  and  in  and  by  said 
certificate  it  was  certified  and  stated  that  the  person  named 
therein,  and  his  assigns,  were  entitled  to  receive  five  hundred 
dollars  on  the  first  day  of  July,  1866,  and  the  interest  thereon 
at  the  rate  of  six  per  c^t  per  annum,  semi-annually,  on  the 
first  day  of  January  and  the  first  day  of  July  in  each  year,  until 
the  time  when  the  principal  sum  would  be  receivable  at  New- 
York,  as  provided  in  the  said  act,  without  any  other  obligation, 
liability  or  pledge  on  the  part  of  the  state  of  New-York,  than 
sudi  as  is  contained  in  the  said  act.  And  the  defendant  averred 
that  said  canal  revenue  certificate,  so  sold  and  assigned  to  him, 
and  for  the  assignment  of  which  to  him,  the  promissory  note  set 
forth  in  the  plaintiflT's  complaint  was  given  by  the  defendant  as 
aforesaid,  was  wholly  null  and  void ;  that  the  comptroller  had 
no  lawful  power  or  authority  to  issue  the  same ;  that  it  does 
not  convey  or  give  to  the  holder  and  owner  thereof,  any  righ^  or 
title  to  any  portion  of  the  remainders  of  the  revenues  of  the 
^canals  of  this  state,  mentioned  or  referred  to  in  section  three, 
article  seven,  of  the  constitution,  or  any  of  the  revenues  or 
moneys  derivable  from  said  canals,  or  any  valid  or  legal  claim 
against  this  state  for  the  payment  of  the  money  mentioned  in 
said  canal  revenue  certificate,  or  any  part  thereof;  and  that  the 
supposed  act  of  the  legislature  mentioned  and  referred  to  in 
said  certificate,  and  which  is  the  said  act,  chapter  485,  as  pub- 
lished in  the  volume  printed  under  the  direction  of  the  secretary 
of  state,  pursuant  to  the  statute  in  such  cslse  made  and  provided, 
and  under  and  by  virtue  of  which  tl^e  said,  canal  revenue  certifi- 
cate purports  to  have  been  issued,  and  upon  pretense  of  which  the 
defendant  admitted  the  same  was  issued,  was  repugnant  to  and 
in  violation  of  the  prorisions  of  the  seventh  article  of  the  con- 
stitution of  this  state,  and  was  uttwly  null  and  void ;  and  so 
the  defendant  averred  and  insisted  that  the  promissory  note  so 
given  by  him  as  aforesaid,  was  given  without  Uny  valuable  eon- 
aderation  therefor,  and  that  the  said  plaintiff  ought  not  to  have 
or  maintain  his  said  action  thereon  against  the  defendant  for  the 
recovery  thereof. 
YoL.  XTTL  9 
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'  To  the  whole  of  this  answer  the  plaintiff  demurred  generally, 
on  the  groim<lthat  the  matters  and  things  therein  stated  were 
not  sufficient  in  law  to  bar  the  cause  of  action  set  forth  in  his 
complaint. 

Thomas  H.  Rodman^  plaintiff  in  person. 

H.  Denio^  for  the  defendant 

Brown,  J.  This  cause  comes  before  the  court  upon  a  de- 
murrer, and  under  the  rule  which  requires  such  issues  to  be 
first  heard  at  a  special  term.  The  answer  asserts  that  the  only 
equivalent  for  the  note  which  the  plaintiff  seeks  to  Mover,  was 
a  canal  revenue  certificate,  for  the  sum  of  $500,  and  that  it  was 
negotiated  and  passed  to  the 'plaintiff  after  it  became  due  and 
payable.  These  facts  are  admitted  by  the  demurrer  to  be  true. 
Any  good  defense  which  the  defendant  had  to  the  note  in  the 
hands  of  the  payee,  he  may  now  urge  against  it  in  the  hands  of 
the  present  holder.  K  the  certificate  is  void  and  without  pecu- 
niary value,  then  the  note  is  without  consideration,  and  its  pay- 
ment cannot  be  enforced.  {Parish  v.  Stone,  14  Pick.  198, 
217.  Bank  of  Troy  v.  Topping,  9  Wend.  278.  Slade  v. 
JBalstead,  7  Cowen,  822,  and  the  cases  there  died.)  And 
we  are  thus  brought  to  consider  whether  the  certificate  had 
any  real  or  actual  value,  and  whether  the  legislature  had  author* 
ity  to  pass  the  law  under  which  it  was  issued.  For  all  the 
purposes  of  this  argianent,  the  authority  must  be  assumed  in 
the  first  instance,  because  the  legislative  power  extends  over  all'^ 
the  known  and  recognized  subjects  of  municipal  regulation, 
unless  restrained  by  some  positive  rule  of  the  fundamental  law. 
Those,  therefore,  who  put  the  legislative  authority  in  contro- 
versy, take  upon  themselves  the  burthen  of  showing  the  limita- 
tion (a:  prohibition. 

The  fundamental  principle  of  the  English  constitution,  that 
the  power  and  jurisdiction  of  the  legislature  "  is  so  transcendent 
and  absolute,  that  it  cannot  be  confined  for  causes  or  per8on3 
within  any  bounds,''  does  not  obtain  in  this  state.    Writtw  co&- 
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stitntions  are  framed  "with  a  double  purpose:  to  famish  a 
scheme  or  plan  of  govemment,  and  to  define  and  lunit  the  powers 
of  those  who  are  to  govern.  They  not  only  declare  of  what  the 
goyemment  shall  consist;  into  what  departments  it  shall  be 
separated ;  how  its  powers  shall  bo  distributed ;  how  and  when, 
and  for  what  periods  of  time,  the  public  authority  shall  be  dele- 
gated; and  in  what  manner  the  several  departments  shall 
proceed  to  the  exercise  of  their  functions  :  but  they  also  pre- 
scribe the  exact  confines  within  which  these  functions  shall  be 
exerted ;  over  what  subjects  they  may  or  may  not  extend,  and 
the  degree  of  power,  abfiiplute  or  limited,  which  each  department 
may  exert.  The  power  to  charge  the  property  or  revenues  of  the 
state,  or  1^  property  and  productive  industry  of  its  -people,  with 
the  payment  of  large  debts  at  a  future  day,  has  constantly  been 
regarded  with  hostility  and  distrust,  because  it  is  a  power  preg- 
nant with  danger,  and  prone  to  the  most  dangerous  abuses. 
Except  to  the  extent  and  for  the  purposes  authorized  by  the  10th 
and  11th  sections  of  the  7th  article  of  the  constitution,  "  the 
dangerous  power  of  providing  for  the  necessities,  and  maintain- 
ing the  influence  of  present  times,  by  borrowing  money  and 
laying  its  payment  on  posterity,"  has  been  denied  to  the  legisla- 
ture. If  it  shall  appear,  upon  examination,  that  the  million  and 
a  half  already  obtained,  and  the  seven  millions  and  a  half  which 
it  is  proposed  to  obtain  under  the  act  of  the  10th  of  July,  1861, 
for  the  completion  of  the  Erie  canal  enlargement,  and  the 
Genesee  Valley  and  Black  river  canals,  is,  or  will  be  in  fact,  a 
debt  agunst  the  property  or  the  revenifes  of  the  state,  it  will 
then  be  within  the  prohibition  of  section  12,  of  article  7,  of  the 
constitution,  and  the  duty  of  the  courts  will  be  too  plain  to  bo 
evaded  or  misunderstood.  They  can  do  no  less  than  to  pro- 
nounce the  law  under  which  it  is  created  inoperative  and  void, 
and  the  certificates  which  are  the  written  evidences  of  it,  of  no 
real  or  actual  value,  and  imposing  no  legal  obligations^  upon 
those  who  may  administer  the  govemment  of  the  state.  Writ- 
ten constitutions  will  become  of  little  value  when  the  limitations 
they  impose  upon  legislative  power  can  be  evaded  or  transcended^ 
To  what  purpose  are  such  limitations,  if  those  limits  may  at  any 
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time  be  passed?  The  distinctaon  between  a  goyemineiit  vith 
limited  and  tmlimited  powers,  is  abdisbed  if  those  limits  do  not 
eonfine  the  persons  on  wbom  they  are  imposed,  and  if  acts 
prohibited  and  acts  allowed  are  of  eqmal  obligation.  If  the 
oonstitntion  does  not  control  any  legislative  act  repugnant  to 
it,  then  the  legislature  may  alter  the  constitatuMi  by  an  ordmary 
act  The  theory  of  every  government  with  a  written  oonstitn- 
tion forming  the  fundamental  and  paramonnt  law  of  the  state, 
mnst  be,  that  an  act  of  the  legislature  repugnant  to  tiie  ccmsti- . 
tntion  is  void.  If  void,  it  cannot  bind  the  iDourts  and  oblige  them 
to  give  it  effeot,  for  this  would  be  to  overthrow  in  fact  what  was 
established  in  theory,  and  to  make  that  operative  as  law  whicb 
is  not  law.  .It  is  the  province  and  the  duty  of  the  judicial  do-  • 
partment  to  say  what  the  law  is,  and  if  two  laws  conflict  with 
eaeh  other,  to  decide  on  the  operation  of  each.  So  if  the  kw 
be  in  opposition  to  tibe  constituticm,  and  both  apply  to  a  partic- 
ular ease,  the  court  must  decide  the  case  conformably  to  the 
kw,  diaregtrding  the  constitution,  or  conformably  to  ihe  eonsti- 
tntiouy  disregardmg  the  law.  If  the  constituti(»  be  superior  to 
the  act  of  the  legislature,  the  oourts  must  decide  between  the 
cenfltcting  rales.  And  how  can  they  close  their  eyes  on  the 
eonstitntiitt  and  see  only  the  law?  {Chief  Jtisiice  Marshal^ 
in  Marburp  v.  Moddiwn,  1  Craneh,  187.  1  Kenfs  Cam.  458.) 
By  the  10th  sectian  of  the  7th  artick  of  the  constitution, 
*^  the  state  may,  to  meet  casual  deficits  or  failures  of  revenue,  or 
&r  exposes  not  provided  for,  contract  debts,  but  such  debts,  > 
direct  aikd  contingent,  singly  or  in  the  aggregate,  shall  not  at 
any  time  exceed  one  milUon  of  dolkrs."  By  the  11th  scotion 
ef  the  same  artick,  the  state  majy  also  in  addition  contract  debts 
to  repel  invasion,  suppress  insurrection,  or  defend  the  state  in 
time  of  war.  And  section  12  expressly  dcckres  that  no  other 
debta  '^shall  be  thereafter  contracted  by,  or  on  behalf  of  the 
•tMe^  unless  surii  debts  shall  be  authorized  by  a  kw  for  soma 
si^e  work  or  object  to  be  dktinctly  specified  therein,  end  suok 
kw  shall  impose  and  provide  for  the  collection  of  a  direct  annual 
tax  to  pay,  aid  sufficient  to  pay,  the  interest  on  such  debt  as  it  fiilk 
dno^  9m\  ako  to  pay  and  dischturge  the  principal  of  such  debt  witiiin 
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18  yeare  from  tiie  tinie  of  the  contraoting  thereof.  Nor  shall  8uoh 
lav  take  effect  aniil  it  shall,  at  a  general  eleotion,  have  been  buV 
mitted  to  the  people,  aad  hare  reeeiTed  a  majority  of  all  the 
TOtes  least  for  or  against  it  at  such  electton."  The  legislature 
possesses  no  other  poirer  to  create  or  contract  debts  of  any  de- 
seriptioB,  except  such  as  is  found  in  the  three  sections  to  which . 
I  haye  referred.  Here  will  be  found  the  well-defined  role  by 
whidi  legislatiTe  authority  may  know  at  what  time,  to  what  ex- 
tent, f(Mr  which  specific  purposes  it  may  charge  the  revenues  or 
property  rf  the  state,  or  the  property  and  industry  of  its  people, 
with  debts  payable  at  a  future  time.  It  is  dear,  thel*efore,  that 
if  die  effeet  of  the  law  of  July  10th,  1851,  is  to  create  a  debt . 
within  the  legal  and  ordinary  sense  of  that  term,  it  does  that 
which  the  constitiitioiL  expressly  prohibits,  and  in  a  conflict  be- 
tween the  statute  and  the  fundamental  law,  the  latter  must 
preruL 

The  2d  section  of  the  act  directs  the  comptroller  to  prepare 
oertain  certificates,  to  be  denominated  ''canal  reyenue  certifi-. 
eates,''  in  the  manner  specified  in  the  2d  section  of  the  act  of . 
1881,  in  r^ard  to  the  public  stocks  of  the  state,  for  any  arnxm 
of  mimey  not  less  than  $50.  They  are  to  be  signed  by  the 
comptroller  officially,  and  countersigned  by  any  transfer  age:nt 
appointed  by  him.  They  shall  be  made  payable  at  such  times 
—not  exceeding  twenty-one  years  from  the  date  of  their  issue — 
as  the  comptroller  shall  designate,  and  bear  an  interest,  not  ex- 
ceeding six  pa*  cent,  payable  semi-annually,  on  such  days  and 
in  such  places  as  the  con^itroUer  shall  direct.  All  the  existing 
prorisions  of  law  in  relation  to  certificates  of  stock  issued  by  the 
commissioners  of  the  canal  fbnd,  so  fiir  as  they  are  applicable, 
shall  extend  to  and  be  applied  to  such  canal  revenue  certificates,, 
aad  in  respect  thereto  the  comptroller  shall  perform  the  duties 
snd  possess  the  power  which  such  commissioners  possess  aad 
perform  in  respect  to  certificates  of  stock.  Such  canal  rev^uA 
certificates  shall  also  purport  on  their  face  to  be  issued  by  virtue 
of  such  act.  Mid  without  any  other  liability  or  pledge  oia  the 
part  of  the  state,  than  such  as  is  contained  in  the  said  act,  of  the 
surplus  rervenues  of  the  canals,  and  tboj  are  to  be  redi»eined»  and 
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the  interest  thereon  is  to  be  satisfied)  as  provided  in  snch  act. 
By  the  7th  section  the  comptroller  is  required  to  sell  canal  cer- 
tificates to  the  extent  of  three  millions  of  dollars  the  first  year, 
three  millions  the  second  year,  and  not  exceeding  three  millions 
of  dollars  in  value  the  third  year  after  the  passage  of  the  act. 
By  the  8th  section  he  is  required  to  pay  the  proceeds  of  the 
sales  into  the  treasury  of  the  state,  to  be  applied  exclusively  to 
the  completion  of  the  Erie  canal  enlargement,  and  the  Genesee 
Valley  and  Black  river  canals,  and  to  the  payment  of  the  inter- 
est on  such  certificates — which  8th  section  in  terms  makes  the 
appropriation  for  those  objects.  The  first  and  second  year's  in- 
terest upon  the  certificates  is,  by  the  9th  section,  to  be  paid  from 
the  proceeds  of  the  sales  ;  and  after  the  close  of  the  fiscal  year 
1854,  or  at  such  earlier  period  as  the  said  enlargement  and  ca- 
nals shall  be  completed,  the  whole  of  the  remainders  of  the  canal 
revenues  which  shall  remain  after  paying  the  several  sums 
required  by  the  constitution  for  the  extinguishment  of  the  canal 
debt,  the  general  fund  debt,  and  for  the  necessary  expenses  of 
the  government,  is,  by  the  3d  section  of  the  act,  devoted  to  cre- 
ate a  separate  fund,  for  the  payment  of  the  interest  and  for  the 
redemption  of  the  principal  of  the  canal  revenue  certificates. 
Provision  is  also  made  by  the  4th  section  for  keeping  the  proper 
accounts  of  such  funds  and  remainders  separate  and  distinct 
from  the  other  funds  of  the  state,  and  for  the  payment  of  interest 
on  such  canal  certificates,  and  for  redeeming  the  same  as  they 
shall  become  redeemable,  by  the  warrant  of  the  comptroller  to 
be  drawn  on  the  treasurer,  payable  out  of  such  fund.  The  11th 
section  imposes  upon  the  canal  board  the  duty  of  adjusting  the 
rates  of  toll  upon  all  articles  transported  on  the  canals,  so  as  to 
produce  the  greatest  amount  of  trade  and  revenue  until  other- 
wise directed  by  the  legislature.  And  section  14  declares  that 
the  state  shall  in  no  event  be  liable  to  make  up  any  deficiency 
in  the  canal  revenue,  or  to  redeem  the  certificates  from  any  other 
source  than  the  canal  revenues,  as  directed  by  the  act.  These 
are,  substantially,  all  the  provisions  of  the  statute  which  afiect 
the  question  now  to  be  considered,  and  from  them  we  are  to  as- 
certain the  nature  and  ext^jnt  of  the  obligations  which  it  will 
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impose  upon  the  state,  and  whether  the  money  obtained  and  to 
be  obtained  under  it  is  to  be  regarded  as  a  debt,  within  the  legal 
signification  of  that  term 

What  then  is  the  character  of  the  transaction  between  the 
purchasers  of  the  certificates  and  the  state,  and  what  is  the  rela- 
tion which  the  contracting  parties  maintain  towards  each  other? 
In  one  of  the  printed  arguments  to  which  I  have  been  referred, 
it  is  said  the  act  ^  asks  no  loan,  invites  no  deposit,  which  in  its 
terms  creates  a  primary  obligation  to  return  what  is  deposited ; 
but  it  provides  for  the  sale  of  an  article,  of  the  right  to  receive 
certain  moneys  expected  to  accrue  from  a  specified  source,  a  sale 
for  such  a  price  as  the  purchaser  chooses  to  give,  not  below  a 
certain  rate,  without  warranty  or  stipulation  of  any  kind  creating 
uiy  obligation  on  the  part  of  the  vendor."  If  this  be  a  true  ex- 
position of  the  effect  of  the  law — ^if  the  holders  of  the  certificates 
have  really  and  truly  become  the  purchasers  of  the  remainders 
of  the  canal  revenues,  then  it  certainly  does  not  create  a  debt ; 
because  a  mere  sale  implies  no  obligation  on  the  part  of  the 
vendor,  except  a  warranty  of  title  in  the  thing  sold.  And  with- 
out an  obligation  there  is  no  debt^  '*  Sale  is  the  transmutation 
of  property  from  one  man  to  another,  in  consideration  of  some 
price  or  recompense  in  val^e."  •  The  right  of  property  in  the 
subject  of  the  sale  passes  from  the  vendor  to  the  purchaser,  and 
the  rig^t  to  the  purchase  money  vests  absolutely  in  the  vendor. 
The  same  results  follow  a  sale  with  the  option  to  re-purchase  at 
the  same  or  a  different  price.  Neither  of  these  consequences 
ensue  firom  the  advance  of  the  money  upon  the  canal  certificates. 
The  right  of  property  in  the  canal  remainders  does  not  vest  in 
the  purchasers  of  the  certificates,  and  the  right  to  the  money 
does  not  vest  absolutely  in  the  state.  The  subject  of  the  sale — 
if  there  be  a  sale — ^is  the  remainders  of  the  canal  revenues. 
And  the  law,  and  the  sale  of  the  certificates  in  conformity  with 
the  law,  does  not  effect  a  sale  of  the  remainders,  because,  1.  The 
purchasers  have  no  common  interest  in  the  property  alledged  to 
be  purchased.  Each  purchaser  buys  for  himself,  separately  and 
independently  of  all  others.  Sales  to  the  value  of  three  millions 
have  been  efiiaoted.    A  sale  of  three  millions  more  is  to  be  effect- 
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ed  in  1852,  and  a  sale  of  not  over  three  millions  in  addition  is  to 
take  place  in  1858 :  so  that  if  it  can  be  denominated  a  sale  of 
the  remainders,  it  is  marked  by  this  noyel  and  unasual  feature, 
that  the  sales  are  to  be  opened  from  time  to  time  to  let  in  new 
purchasers.  2.  The  7th  section  of  the  act  enjoins  it  npon  the 
comptroller  to  sell  the  canal  rereniie  certificates,  and  not  the  re- 
mainders of  the  canal  revenues.  The  state  is  to  manage  and 
control  the  canals,  and  collect  the  revenues  and  tolls  as  hereto- 
fore, and  the  remainders  are  not  to  be  delivered  o\er  to  the  pre- 
tended purchasers  as  their  property :  but  by  the  provisions  of 
the  3d  section,  such  remainders,  ''as  the  same  shall  be  ascer* 
tained  at  the  end  of  each  fiscal  year,  shall  constitute  a  separate 
fund  for,  and  be  applied  to,  the  payment  of  the  interest  on 
said  canal  revenue  certificates  so  issued  by  the  comptroller,  aa 
the  same  shall  fall  due,  and  to  the  redemption  of  the  said  certifi- 
cates, as  they  shall  become  redeemable."  3.  By  the  terms  of 
the  contract  as  collected  from  the  act,  and  as  expressed  in  the 
certificates,  the  money  advanced  is  not  treated  as  purchase 
money  for  an  article  or  chose  in  action  sold,  which  is  to  vest  in 
the  vendor.  It  is  to  be  repaid,  with  the  interest,  out  of  the  canal 
remainders,  and  when  repaid,  the  interest  of  the  pretended  pur- 
chases ceases.  4.  The  6th  sectipn  of  article  7  of  the  constitution 
declares  "  that  the  legislature  shall  not  sell,  lease,  or  otherwise 
*  dispose  of,  any  of  the  canals  of  the  state,  but  the  same  shall  re- 
main the  property  of  the  state,  and  under  its  management  for- 
ever." "  Sell,  lease,  or  otherwise  dispose  of,"  are  words  of  most 
comprehensive  signification.  Coupled  with  the  affirmation  that 
the  canals  ''  shall  remain  the  property  of  the  state,  and  under  its 
management  forever,"  the  section  cannot  be  regarded  otherwise 
than. an  absolute  prohibition  of  any  sale,  pledge  or  mortgage  o£ 
the  canals  by  the  state,  or  of  any  interest,  income  or  revenue 
issuing  therefirom.  The  act  under  consideration  has  no  single 
sentence  indicating  an  intention  to  part  with  the  right  of  prop- 
erty, or  with  any  interest  in  the  remainders  of  the  canal  reve- 
nues, further  than  to  apply  them  to  the  creation  of  a  fund  suffi- 
cient for  the  payment  of  the  interest  and  the  ultimate  redemp^ 
tion  of  the  principal  moneys  mentioned  in  the  certificates.    If. 
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the  state  was,  like  an  individual,  subject  to  an  action  in  the 
courts,  and  there  were  no  constitutional  obstacles  in  the  waj,  the 
holders  might  successfully  assert  their  right  to  have  the  trust 
executed  and  the  remainders  applied  to  create  the  fund  indicated, 
and  ultimately  paid  over  in  satisfaction  of  the  principal  and  in- 
terest moneys  mentioned  in  the  certificates.  Sut  this  is  the 
utmost  they  could  do.  The  idea  of  a  sale  is  foreign  to  the  trans- 
action, and  positively  forbidden  by  the  6th  section  of  the  7th  ar- 
ticle above  quoted. 

In  the  printed  points  and  argument  furnished  upon  the  hear- 
ing, it  is  also  intimated  that  the  transaction  may  be  regarded  as 
a  mortgage  of  the  remainders  of  the  canal  revenues,  and  that 
'*  when  a  niortgage  is  given  without  any  covenant  or  engagement 
to  pay,  no  debt  is  created,  and  the  only  remedy  is  on  the  prop- 
erty mortgaged."  The  legal  principle  cannot'  be  disputed,  but  the 
authorities  cited  to  sustain  it  go  very  finr,  I  think,  to  show  that 
the  contract  under  consideration  lacks  all  the  distinguishing  fea- 
tures of  such  a  mortgage.  Culver  v.  Sisstm,  (3  Comst,  264,)  was 
an  action  upon  a  chattel  mortgage  which  transferred  to  the 
plaintiff  certain  goods  and  chattels  for  the  purpose  of  securing 
die  payment  of  the  sum  of  $845,70,  and  to  be  void  on  payment  of 
the  money  at  a  certain  day,  with  authority  in  the  event  of  non- 
payment to  sell  and  apply  the  proceeds  to  the  payment  of  the 
money,  rendering  the  overplus  to  the  defendant.  The  court  held 
that  the  plaintiff  could  not  recover,  because  there  was  no  ac- 
knowledgment of  indebtedness,  and  no  agreement,  express  or 
implied,  to  pay  the  money.  That  the  mortgage  might  have  been 
^ven  to  secure  ''the  debt  of  another,  without  intending  to  be- 
come personally  bound  for  its  payment."  In  Salisbury  v.  Phil- 
lips, (10  John.  57,)  Jacob  Phillips,  for  the  consideration  of  £12, 
assigned  and  transferred  to  Abraham  Salisbury  a  lease,  together 
with  all  his  interest  in  the  lands  demised,  with  a  condition  to- 
nexed,  that  upon  payment  of  the  £12,  with  the  interest,  at  the' 
time  appointed,  the  assignment  should  be  void.  The  money  was 
not  paid,  and  the  action  was  brought  to  recover  it,  with  the  in- 
terest. Judgment  was  rendered  for  the  defendant,  the  court 
saying  the  condition  was  exclusively  for  the  benefit  of  the  as- 
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signor,  and  there  was  no  oovenant  for  the  payment  of  the  money. 
SuffeildY.  BaskerviUe,  (2  Mod.  86,)  and  Briscoe  v.  King,  {Cro. 
Jac,  281,)  are  cases  similar  in  all  respects  with  that  of  Salis- 
bury y.  Phillips.  In  Elder  y.  Rouse,  (15  Wend.  218,)  the  in- 
strument upon  which  the  plaintiff  claimed  to  recoyer,  was  a  chat- 
tel mortgage.  It  recited  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  $100,  and  then  transferred  the  chattels 
as  security  for  its  payment  by  a  giyen  day,  with  the  interest, 
and  with  the  usual  condition  to  be  yoid  on  payment  of  the  money, 
and  in  case  of  non-payment,  the  plaintiff  was  to  sell  and  apply 
the  proceeds  of  the  sale  to  the  satisfaction  of  the  debt.  The 
court  gaye  judgment  for  the  plaintiff,  and  affirmed  the  rule  that 
where  one  person  acknowledges,  by  deed  or  otherwid^,  a  certain 
sum  due  to  another,  an  action  will  lie  to  recoyer  it ;  that  the 
acknowledgment  of  the  indebtedness  itself  cceates  a  legal  liability 
sufficient  to  sustain  the  action.  It  will  be  seen  that  these  cases 
ore  in  harmony  with  each  other.  The  four  first  assert  the  prin- 
ciple that  a  mortgage  of  chattels  or  lands  giyen  without  any  ac- 
knowledgment of  indebtedness,  or  coyenant  or  engagement  to 
pay,  creates  no  debt,  and  the  last  declares  with  equal  emphasis, 
that  a  similar  instrument,  with  an  acknowledgment  of  an  indebt- 
edness by  the  mortgagor,  is  equiyalent  to  a  formal  promise,  and 
does  create  a  legal  liability  to  pay,  sufficient  to  sustain  an  action. 
If  these  authorities  haye  any  effect  to  determine  the  nature  of 
the  contract  which  the  state  has  made  with  the  purchasers  of  the 
canal  certificates,  their  tendency  must  be  to  show  that  it  has 
assumed  an  obligation  and  incurred  a  liability  in  regard  to  the 
repayment  of  the  money  from  a  specific  portion  of  its  reyenues, 
which  cannot  be  regarded  and  treated  otherwise  than  as  a  debt 
There  is  an  express  promise  to  pay  from  the  remainders  of  the 
canal  reyenues. 

It  is  worthy  of  remark,  that  when  the  state  proceeds  to  bor- 
row money  and  contract  a  debt,  the  process  is  in  all  respects 
similar  to  that  by  which  the  money  has  been  obtained  upon  the 
canal  reyenue  certificates.  The  law  creates  the  stock,  and  the 
certificates  are  sold  in  the  market.  They  are  signed  by  one  or 
more  of  the  officers  of  the  goyemment,  are  subject  to  transfer 
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from  hand  to  hand,  designate  the  amount  of  the  principal  and  when 
redeemable,  the  rate  of  the  interest  and  when  and  where  payable, 
and  not  nnfreqnentlj  the  sonrces  or  specific  revenues  upon 
which  its  payment  is  primarily  secured.  The  obligation  to  pay 
is  not  usually  limited  upon  any  specific  fund  or  particular  source 
of  revenue,  nor  dependent  upon  any  future  contingency.  The  pay- 
ment of  the  money  obtained  upon  the  canal  revenue  certificates^ 
is  limited  upon  the  specific  fund  to  be  created  out  of  the  remain- 
ders of  the  canal  revenues,  and  made  to  depend  solely  upon  its 
sufficiency.  If  there  is  any  other  distinction  between  the  obli- 
gation created  upon  a  sale  of  the  stock  of  the  state  to  procure 
money  for  any  particular  object,  or  that  created  upon  a  sale  of 
certificates  to  procure  money  for  the  completion  of  the  capals, 
the  argument  has  failed  to  indicate  what  the  distinction  is. 

The  purchase  of  the  canal  revenue  certificates  has  all  the 
essential  properties  of  a  loan  of  money,  and  none  of  the  properties 
of  a  purchase  of  the  remainders  of  the  canal  revenues.  The  hold- 
ers of  the  certificates  have  advanced  their  money  to  the  state,  at 
the  request  of  the  state,  to  be  applied  to  the  uses  of  the  state.  In 
return  they  have  received — not  a  written  conveyance  or  instru- 
ment of  title  to  the  canal  remainders — ^but  a  written  evidence 
of  the  sums  advanced,  signed  by  the  chief  financial  officer  of  the 
government,  acknowledging  that  it  is  to  be  repaid,  and  specify- 
ing the  time  when,  and  the  public  fund  out  of  which  it  is  payable. 
It  does  more  than  this :  It  declares  that  a  compensation  shall  be 
pud  for  the  use  of  the  money  advanced,  part  of  it  out  of  the  prin- 
cipal sums  advanced,  and  the  residue  out  of  the  fund  created  by 
the  remainders  of  the  canal  revenues ;  and  it  determines  the 
times  when  this  compensation  is  also  payable.  The  payment 
of  usance  or  interest  at.  given  times,  and  at  a  given  rate,  is  one 
of  the  unerring  tests  of  a  loan  of  money.  A  loan  is  said  to  be 
that  which  is  furnished  for  temporary  use.  with  a  condition  that 
it  shall  be  returned,  or  its  equivalent,  with  a  compensation  fmr 
the  use.  The  thing  furnished  is  the  money  mentioned  in  the 
certificates ;  the  time  is  the  twenty-one  years  from  the  date 
when  it  is  to  be  returned ;  and  the  compensation  for  the  use  is 
the  sJK  per  cenf,  payable  semi-annually.    It  is  possible  that 
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the  specific  fund  apon  which  the  repayment  of  these  moneyB  is 
diargeable  may  fail,  and  the  holders  may  be  held  to  their  en- 
gagement not  to  seek  payment  elsewhere,  but  it  is  nevertheless 
a  loan  of  mo^ey  to  the  state,  to  be  applied  to  its  own  uses,  with 
concurrent  obligations  and  duties  in  regard  to  its  repayment^ 
from  which  the  state  cannot  justly  relieve  itself  until  it  is  re- 
paid, with  the  interest,  or  the  particular  fund  or  source  of  rev- 
enue upon  which  it  is  a  charge  shall  decay  and  altogether  fail. 
The  presence  of  interest  in  the  transaction  is  a  feature  of  most 
significant  import.  Interest  proceeds  firom  money  or  property 
lent  by  one  person  to  another,  or  from  debts,  legacies  or  sums 
of  money  due  or  to  grow  due  and  payable  from  one  person  to 
another.  Whenever  there  is  interest  payable,  there  exists  a 
corresponding  obligation,  somewhere,  to  pay  it.  ''  Interest  is  the 
sum  paid  by  the  borrower  of  a  sum  of  money,  or  of  some  sort 
of  valuable  produce,  to  the  lender  for  its  use."  (2  McCtdlougVs 
Com.  Die.  96.)  Interest  is  the  "premium  paid  for  the  use 
of  money;  the  profit  per  c^it  derived  from  money  lent,  or 
property  used  by  another  person,  or  from  debts  remaining  un- 
paid." ( Webster^s  Die.)  '^  Where  money  is  lent  on  a  contract 
to  receive  not  only  the  principal  sum  again,  but  also  an  inereaae 
by  way  of  compensation  for  its  use,  it  is  called  interest  by  those 
who  think  it  lawful,  and  usury  by  those  who  do  not.  (2  Black. 
Com.  454.)  These  definitions  sufficiently  disclose  what  interest 
is,  and  from  whence  it  proceeds ;  that  it  imports  the  existence 
of  a  debt,  a  loan  of  property,  or  a  sum  of  money  out  of  which 
it  is  to  issue,  and  for  the  use  or  withholding  of  which  it  is  to 
become  payable ;  and  it  also  imports  the  existence  of  some  oUi- 
gation  or  duty  in  regard  to  the  payment  of  the  prindpaL  The 
certificates  declare  that  the  persons  adyancing  the  money  are. 
ttititled  to  receive  interest  thereon  half  yearly,  until  the  time 
when  the  sums  advanced  are  redeemable.  For  what  considera- 
tions are  these  persons  to  receive  this  interest  periodically  fit>m 
the  public  treasury  ?  In  consideration  that  the  state  has  the 
uae  of  their  money,  and  upon  no  other  consideration  that  has 
yet  been  named.  The  money  is  paid  over  to  the  state  at  its  re- 
quest %nd  applied  to  its  use.    There  is  an  agreement  to  pav  th^ 
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i&toeat  legalarly,  and  repay  the  piinoipal  at  an  appointed 
time.  If  it  is  not  a  loan,  wbat  is  it?  It  is  not  a  gift  It  is 
not  a  BMre  deposit  for  safe  keeping,  at  the  risk  of  the  depositor. 
It  is  not  the  payment  of  a  precedent  or  a  present  debt.  Nor  is 
it,  as  has  been  seen,  the  consideration  money  for  property  par* 
chased,  for  each  of  these  dispositions  are  absolutely  inconsistent 
irith  the  obligation  of  the  state  to  pay  the  interest  and  redeem 
the  prindpal.  As  it  is  neither  a  gift,  a  deposit,  the  payment 
cf  a  debt,  c/t  an  equivalent  for  property  purchased,  and  as  it 
lades  none  of  the  essential  properties  of  a  loan,  I  cannot  do 
odierwise  than  regard  it  as  a  loan — a  loan  of  money  to  be  re- 
paid at  a  future  day — ^not  from  the  taxable  property  of  the  peo- 
ple of  the  state,  or  from  the  resources  and  revenues  of  the  state 
generally — ^but  qualifiedly  and  specially  from  that  portion  of 
its  resources  known  as  the  remainders  o]r  the  canal  revenues* 
Th^re  cannot  be  a  loan  of  money  without  a  lender  aiid  a  borrower, 
and  there  cannot  be  a  c<mtract  of  lending  without  creating  a 
debt  and  an  obligation  to  repay,  in  some  form  and  to  some  ex- 
tent. The  time  of  payment  may  be  postponed  to  a  distant  day. 
The  coi^tract  may  provide  that  payment  may  be  made  in  prop- 
er^, in  current  coin,  or  in  a  depreciated  currency.  It  may  be 
payable,  as  in  the  case  of  the  canal  certificates,  fnmi  the  pro- 
ceeds of  the  income  of  certain  specific  property,  but  it  remains 
a  debt,  notwithstanding.  The  particular  form  or  medium  of 
payment,  or  the  specific  source  from  whence  the  means  of  pay- 
ment  is  to  be  derived,  may  lessen  or  circumscribe  the  obligation 
of  the  debtcnr,  but  it  cannot  efiace  the  obligation,  or  transform  it 
into  something  which  is  to  be  recognised  by  another  name,  un- 
til the  source  from  whence  it  is  to  proceed  has  failed,  and  the 
means  of  its  payment  is  extinguished.  Sir.Wm.  Blackstone 
defines  a  debt  to  be  a  contract  ''whereby  a  certain  sum  of 
mooey  is  mutually  acquired  and  lost — any  contract,  in  short, 
whereby  a  determinate  sum  of  money  becomes  due  to  a  person, 
and  is  not  paid,  but  remains  in  action  merely,  is  a  contract  of 
debt''  (2  BUuJc,  Com.  464.)  To  constitute  a  debt  there  must 
be  a  eonlraot,  either  express  or  implied^  but  it  is  not  indispen- 
sable tibat  the  liability  created  by  the  contract  should  ektend  so 
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far  as  to  subject  the  person  of  the  debtor,  or  all  bis  property, 
to  be  seized  upon  the  final  process  of  the  courts  issued  to  coerce 
its  payment  and  satisfaction.  The  person  of  the  debtor  is  no 
longer  exposed  to  seizure  in  satisfaction  of  his  contract  ,debt8, 
and  the  amount  in  value  of  his  property  not  subject  to  the  pay- 
ment of  his  debts  has  been  enlarged  from  time  to  time  during 
the  last  37  years.  Contracts  for  the  payment  of  money  do  not 
the  less  create  debts  because  the  laws  for  their  collection  have 
yielded  to  the  humanizing  influences  of  latter  times.  Debts, 
like  personal  torts,  do  not  perish  with  the  person  of  the  debtor, 
but  they  survive,  to  be  recognized  by  the  law  as  debts,  to  be 
paid  from  the  proceeds  of  the  specific  real  or  personal  estate 
which  was  his  at  his  death.  There  is  no  more  any  debtor,  but 
the  debt  remains.  Both  the  written  and  unwritten  law  denomi- 
nate and  deal  with  these  rights  to  payment  as  debts  against  the 
estate.  A  debt  payable  only  out  of  the  proceeds  of  a  trust  es- 
tate, is  none  the  less  a  debt  because  there  is  no  personal  obliga- 
tion resting  upon  any  one  for  its  payment  further  than  the 
obligation  of  executing  the  trust  with  fidelity,  and  no  source 
from  whence  it  can  be  paid  but  the  trust  property.  If  these 
positions  be  sound,  then  it  must  necessarily  follow,  that  money 
advanced  to  a  state  at  its  own  request,  and  applied  to  its 
own  use,  upon  a  written  contract  that  it  is  to  be  repaid, 
with  the  interest,  from  the  proceeds  of  the  sales  of  its  public 
domain,  or  from  the  proceeds  of  any  other  specific  branch  of  its 
revenue,  and  from  no  other  source  whatever,  must  create  a  debt 
within  the  legal  as  well  as  the  universal  sense  of  the  term. 
Does  not  the  state  obtain  a  credit  upon  the  confidence  in  its 
ability  to  repay  from  the  source  indicated  ?  and  does  it  not  incur 
a  positive  obligation  to  see  that  the  canals  are  properly  and  pru- 
dently managed,  and  made  as  productive  as  circumstances  will 
admit,  and  that  the  fund  proceeding  therefrom  is  fiuthfully  ap- 
plied in  liquidation  of  the  interest  and  in  the  redemption  of  the 
principal  sums  borrowed  ?  If  a  state  may  obtain  an  advance  of 
moneys,  to  be  repaid,  with  the  interest,  from  a  part  of  its  re- 
sources, and  not  create  or  incur  a  debt,  I  see  no  reason  why  it 
may  not  by  the  same  means  evade  the  creation  of  a  debt  when 


ORANGE— APRIL,  1852.  79 


Rodman  v.  Mnnson.         * 


all  its  resources  are  to  be  given  over  to  those  advancing  the 
money  for  its  repayment.  Whether  the  obligation  to  repay  is 
general  or  special — ^whether  the  contract  is  to  pay  from  one  or 
fix>m  all  the  resources  at  its  command — ^it  cannot  be  regarded 
otherwise  than  one  that  imposes  a  dnty  and  creates  a  debt. 

I  am  next  to  determine  whether  the  provisions  of  the  act  of 
ihe  10th  July,  1851,  conflict  with  the  disposition  made  of  the 
remainders  of  the  canal  revenues  by  the  3d  section  of  the  7th 
article  of  the  constitution.  The  predominant  objects  of  the  first 
three  sections  of  the  7th  article  are,  the  payment  from  the  canal 
revenues  of  the  canal  debt,  the  general  fund  debt,  and'the  com- 
pletion of  the  Erie  canal  enlargement,  and  the  Genesee  Valley 
and  Black  river  canals.  Those  who  recognize  and  reverence  the 
sovereign  authority  of  the  people,  and  their  right  to  all  the  attri- 
butes of  self-government,  will  not  dispute  their  power  to  prescribe 
for  themselves,  in  a  written  constitution  of  government,  the 
means  they  would  employ,  the  manner  in  which,  and  the  time 
when,  they  would  proceed  to  accomplish  those  objects.  Until 
the  Ist  of  June,  1855,  the  sum  of  $1,800,000,  in  each  fiscal  year, 
and  after  that  time  the  sum  of  $1,700,000  in  each  fiscal  year,  is 
devoted,  by  the  1st  section,  to  pay  the  interest  and  redeem  the 
principal  of  the  canal  debt  until  it  shall  be  wholly  paid.  After 
complying  with  the  requisition  of  the  first  section,  and  until  the 
canal  debt  is  extinguished,  the  sum  of  $850,000,  in  each  fiscal 
year,  and  after  the  canal  debt  is  extinguished  the  sum  of 
$1,500,000,  in  each  fiscal  year,  is  by  the  2d  section  set  apart 
from  the  canal  revenues  for  the  redemption  of  the  principal  and 
interest  of  the  general  fund  debt,  until  the  same  shall  be  fully 
paid.  After  complying  with  the  requisitions  of  the  1st  and  2d 
sections,  and  the  payment  of  the  expense  of  superintendence  and 
repairs,  a  sum  not  exceeding  $200,000,  out  of  the  surplus  reve- 
nues of  the  canals,  shall  in  each  year  be  paid  to  the  treasurer  to 
defray  the  necessary  '^  expenses  of  the  state ;"  and  the  remain- 
der of  the  revenues  of  the  said  canal  shall,  in  each  fiscal  year, 
be  applied  in  such  manner  as  the  legislature  shall  direct  to  the 
completion  of  the  Erie  canal  enlargement  and  the  Genesee  Val- 
ley and  the  Black  river  canals,  until  the  said  canals  shall  be  < 
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pleted."  In  these  four  several  dispositions  of  the  canal  revennes 
we  recognize  what  are  usnally  denominated  the  pledges  of  the 
constitution,  and  when  the  purposes  they  were  designed  to  effect 
are  completed  the  canal  revenues  will  be  liberated,  all  restraint 
over  them  will  be  removed,  and  they  will  be  placed  at  the  dis- 
posal of  the  legislature  to  lessen  the  burthens  of  government, 
and  be  applied  to  the  uses  of  the  whole  people.  The  latter  clause 
of  the  3d  section  is  the  principal  subject  of  the  present  inquiry,  and 
if  we  separate  it  into  parts  and  look  at  each  in  their  order,  we 
shall  be  better  able  to  comprehend  its  true  imports  The  end  to 
be  accomplished  is  the  completion  of  the  Erie  canal  enlarge^ 
ment  and  the  Genesee  Valley  and  Black  river  canals.  The 
manner  of  its  accomplishment  is  committed  to  the  discretion  of 
the  legislature.  The  means  by  which  it  is  to  be  accomplished 
are  the  remainders  of  the  canal  revenues ;  and  the  time  of  their 
application  is  in  each  fiscal  year  when  such  remainders  accrue, 
or  are  ascertained.  The  passage  reads  thus :  "  And  the  remain- 
ders of  the  revenues  of  the  said  canals  shall,  in  each  fiscal  year, 
be  applied."  In  putting  a  construction  upon  this  sentence,  we 
are  not  at  liberty  to  strike  out  or  transpose  any  of  the  words.. 
The  work  of  transposition,  in  some  rare  instances,  may  be  applied 
in  the  construction  of  wills,  deeds,  and  other  written  instruments, 
carelessly  and  incoherently  fashioned,  and  then  only  to  give, 
effect  to  ah  obvious  intention,  and  when  the  parts  to  be  trans- 
posed give  to  the  instrument  an  absurd  or  impracticable  mean- 
ing, or  are  opposed  to  some  other  parts,  or  to  its  general  scope 
or  meaning.  Here,  there  is  no  uncertainty,  no  obscurity,  and 
no  incongruity  to  be  removed  by  a  reconstruction  of  the  sentence. 
To  transpose  some  of  the  words  of  the  sentence  firom  the  place 
where  they  now  stand  to  some  other  place,  where  it  was  intended 
they  should  not  stand,  is  to  substitute  a  new  reading  and  a  new- 
sense,  for  a  reading  and  a  sense  already  plain  and  intelligible, 
and  to  cause  the  instrument  to  convey  a  meaning,  and  effect  a 
purpose,  which  those  who  made  it  designed  it  should  not  convey 
and  effect.  In  short,  such  a  process  is  mutilation  and  positive 
destruction.  The  process  of  transposing  words  has  never  yet 
been  applied  to  reform  a  written  constitution — ^the  organic  law 
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of  a  State,  carefully  framed,  elaborately  discussed  and  widely 
circulated  before  it  was  adopted.  Ttiis  method  of  removing  re- 
straints and  limitations  put  upon  delegated  power,  is  as  novel  aS 
it  is  extraordinary.  If  the  law  of  transposition  is  to  obtain, 
written  instruments  of  government  are  no  longer  of  any  value, 
and  there  is  no  longer  any  ground  upon  which  the  friends  of  con- 
stitutional government  can  stand.  We  are  bound  to  assume, 
that  the  words  in ''  each  fiscal  year  shall  be  applied,"  are  not  in 
the  section  by  accident,  or  mistake,  but  by  design — a  design 
preconceived  and  premeditated  to  effect  a  settled  determinate 
purpose — ^that  they  have  an  ofBce  to  perform,  and  that  is  to  pre- 
scribe the  time  when  the  remainders  shall  be  applied  in  the  work 
of  completion.  They  are  not  to  be  accumulated;  they  are  not 
to  be  anticipated.  The  remainders  of  twenty  years  of  revenue 
are  not,  by  any  contrivance,  to  be  gathered  together  in  a  mass, 
and  expended  within  a  brief  space,  long  after  or  long  before  they 
are  realized ;  but  the  injunction  of  the  constitution  is,  that  they 
shall  be  applied  and  expended  in  each  fiscal  year.  The  term 
"each  fiscal  year"  is  employed  in  the  two  previous  sections  of 
the  7th  article.  Thirteen  hundred  thousand  dollars  is  set  apart, 
in  each  fiscal  year,  until  June,  1855,  $1,700,000  is  set  apart  in 
each  fiscal  year  after  that  time,  to  liquidate  the  canal  debt,  by 
the  first  section :  and  $350,000  is  set  apart  in  each  fiscal  year 
mttil  the  principal  and  interest  of  the  canal  debt  is  extinguished, 
and  after  that  time  $1,500,000  is  set  apart,  in  each  fiscal  year, 
to  liquidate  the  interest  and  redeem  the  principal  of  the  general 
fond  debt,  by  the  2d  section.  These  uses  of  the  same  expres- 
sion, in  sections  1,  2  and  3,  of  the  same  article,  have  all  the  same 
signification  and  import,  and  show  as  clearly  as  written  language 
can  convey  the  thoughts  and  purposes  of  the  human  mind,  that 
the  application  of  the  entire  revenues  is  to  be  yearly,  and  in 
each  fiscal  year,  to  the  uses  indicated.  If  the  words  "  shall  in 
each  fiscal  year  be  applied,"  as  employed  in  the  3d  section,  im- 
pose no  duty  upon  the  legislature  in  regard  to  the  tinie  of  the 
Implication  of  the  remainders  to  the  completion  of  the  canals, 
neither  do  the  words,  "  set  apart  in  each  fiscal  year,"  in  the  first 
Vol.  Xm.  11 
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section,  or  the  words,  '^  set  apart  out  of  the  surplus  reyennes  of 
the  state  canals  in  each  fitcal  year,"  as  used  in  the  2d  section, 
impose  any  duty  upon  the  legidatore  in  regard  to  the  time  of 
applying  the  revenues  to  the  extinguishment  of  the  canal  debt 
and  the  general  fund  debt.  No  one  has  ventured  to  maintain, 
that  the  legislature  may,  without  disregard  to  its  most  solemn 
obligations,  accumulate,  or  anticipate,  the  revenues  set  apart  to 
pay  these  debts,  or  apply  them  at  any  other  time  than  in  each 
fiscal  year,  as  they  accrue  and  are  ascertained.  In  the  print- 
ed argument,  to  which  I  have  referred,  much  significance  is 
sought  to  be  given  to  the  words  ^'applied  in  such  manner  as  the 
legislature  shall  direct,''  as  they  are  found  in  the  closing  sen- 
tence of  the  3d  section.  The  word  applied  is  supposed  to  vest  in 
the  legislature  a  large  measure  of  discretion.  Reference  is  made 
to  the  case  of  Leggett  v.  Perkins^  (2  Comst.  297,)  in  which  the 
court  of  appeals  held,  that  a  trust  to  receive  the  rents  and  prof- 
its of  land  and  pay  them  over  to  the  beneficiary,  is  valid  within 
the  statute  of  uses  and  trusts  authorizing  the  creation  of  trusts 
to  receive  rents  and  profits  and  apply  them  to  the  use  of  any 
person.  The  distinction  had  been  taken,  tiiat  a  discretion  was 
an  essential  element  of  a  legal  trusty  and  that  in  a  mere  trust  to 
receive  and  pay  over,  there  was  no  room  for  the  exercise  of  dis- 
cretion by  the  trustee^  while  in  a  trust  to  receive  and  apply  to 
the  use  of  the  cestui  que  trust  there  was.  A  bare  majority  of 
the  court  held,  tiiat  one  species  of  trust  was  equally  valid  with 
the  other.  If  this  adjudication  influences  in  any  way  the  ques- 
tion <^  time  in  the  execution  of  a  trust,  whether  it  be  a  trust  to 
receive  and  pay  6ver,  or  a  trust  to  receive  and  apply  to  tiie  use 
of  the  beneficiary,  I  am  not  able  to  percdve  it.  It  does^  how* 
ever,  serve  to  show  how  earnest  the  law  is  to  give  efGdcft  to  tiie 
predse  words  employed  in  the  creation  of  a  trust.  If  the  third 
section  was  silent  in  respect  to  the  time  when  the  remainders 
were  to  be  applied,  ^in  such  manner  as  the  legislature  shall  di- 
rect," the  argument  would  not  be  without  effect :  but  when  we 
see  that  the  passage  quoted  is  immediately  preceded  by  the  con« 
trolUng  words,  '^  shall  in  each  fiscal  year,"  so  as  to  read  <^  dialL 
in  each  fiscal  year  be  applied,"  it  is  not  possible,  upon  any  sound 


0RAJ7GE--AFBIL,  1852.  gg 


Rodoitti  V.  MuiiBon. 


mk  of  oonstraction,  to  say  that  the  legislature  have  any  discre* 
tion  as  to  the  time  of  the  application.  It  has  a  discretion  as  to 
the  manner,  in  each  fiscal  year. 

It  may  be  vtsefol  in  this  connection  to  ascertain  under  vhat 
drramstances  the  law  regards  time  as  of  the  essence  of  an  agree- 
m^it,  (nr  as  a  condition  to  be  observed  in  the  ezecation  of  a  trust. 
^Time  is  not  generally  deemed,  in  equity,  to  be  of  the  essence 
of  a  oontract,  unless  the  parties  have  expressly  so  treated  it,  or 
it  necessarily  follows  from  the  nature  and  circumstances  of  the 
contract^  (2  Story^s  Eq.  Jur.  776.)  «  When  a  court  of  equity 
holds  that  time  is  not  of  the  essence  of  a  contract,  it  proceeds 
upon  tiie  principle  that  haying  regard  to  the  nature  of  the  sub- 
ject, time  is  immaterial  to  the  value,  and  is  urged  only  by  way 
of  pretense  and  evasion.  But  that  principle  can  have  no  appli- 
cation when,  from  the  nature  of  the  subject,  the  value  is  exposed 
to  daily  variation.  {Doloret  v.  Rothschild^  1  Sim.  ^  Stu.  590.) 
I  do  not  see,  therefore,  why,  if  the  parties  choose  even  arbitra- 
rily— ^provided  both  intend  so  to  do — ^to  stipulate  for  a  particular 
tiling  to  be  done  at  a  particular  time,  such  a  stipulation  is  not 
to  be  carried  literally  into  effect  in  a  court  of  equity.  This  is 
the  real  contract.  The  parties  had  a  right  to  make  it.  Why 
then  should  a  court  of  equity  interfere  to  make  a  new  contract 
which  the  parties  have  not  made."  {Opinion  of  Baron  Aider- 
sen  in  Hepwell  v.  Knight,  1  Y.  ^  C  416.)  It  is  a  general 
rule  that  a  power  cannot  be  exercised  before  the  time  in  which 
it  was  the  intention  of  the  grantor  of  the  power  that  it  should 
be  exercised.  This  was  the  principle  assumed  by  Lord  Coke ; 
{Coke  Litt.  113,  a  ;)  and  in  Cox  v.  Day,  (13  East,  118,)  it  was 
adjudged  that  when  a  power  of  leasing  was  given  to  B.,  to  be 
ex^rdsed  after  the  death  of  A.,  it  could  not  be  exercised  during 
the  life  of  A.  (4  Kenfs  Com.  384.  Vide  also  Blacklow  v. 
Laws,  2  Ha.  40 ;  Johnstone  v.  Baber,  8  Beav.  288,)  where 
ike  power  of  the  court  of  chancery  to  decree  a  sale  of  real  prop- 
erty IB  anticipation  of  the  time  appointed  in  the  instrument 
creating  the  trust  is  expressly  denied.  Time  becomes  a  controll- 
ing question  in  determining  when  the  absolute  power  of  aliena* 
tioti  of  real,  or  the  absolute  ownership  of  personal  estftte  is 
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suspended  for  a  period  prohibited  by  law.  The  unsparing  rigor, 
with  which  it  applies  its  rules  to  the  construction  of  the  statutes 
against  perpetuities  will  be  seen  from  M^.  Justice  Bronson's 
opinion  in  HawUy  v.  James^  (16  Wend,  171.)  "  The  question," 
he  says,  ^  is  not  whether  the  trust  probably  will,  but  whether  it 
can  transgress  the  statute  rule.  It  must  be  so  limited  in  point 
of  duration  that  it  cannot  in  any  event  exceed  two  lives :  other* 
wise  it  is  void  in  its  creation.  There  is  no  way  in  which  we  can 
give  effect  to  the  statute  but  by  adhering  strictly  to  the  measure 
of  duration  which  it  prescribes.  The  utmost  limit  for  which 
alienation  may  be  suspended  must  be  measured  by  lives,  and 
there  can  only  be  two  lives.  The  limitation  may  be  for  a  shorter 
period  than  two  lives — ^it  may  be  for  one  life.  But  life  must,  in 
some  form,  enter  into  the  limitation.  No  absolute  term,  how- 
ever moderate  or  however  short,  can  be  maintained ;  and  no  un- 
certain term,  the  utmost  limit  of  which  is  not  bounded  by  lives, 
can  be  sustained.  In  short,  the  statute  has  said  that  alienation 
shall  not  be  suspended  beyond  two  lives  by  any  limitation  or 
condition  whatever,  and  any  disposition  which  mtfy  work  a  larger 
suspense  must  be  utterly  void."  I  must,  therefore,  regard  it  as 
the  settled  law  of  the  courts,  that  time  may  be,  and  oftentimes 
is,  of  the  essence  of  a  contract :  that  in  creating  a  trust  estate 
the  time  or  measure  of  its  duration  must  be  in  strict  conformity 
with  the  statutes ;  and  that  powers  and  trusts  to  be  executed  at, 
,or  after  a  given  time,  cannot  be  legally  executed  before  the  time* 
Upon  what  ground  of  authority  then,  can  the  legislature  assume 
to  execute  the  trust  confided  to  it  by  the  people  in  regard  to  the 
completion  of  the  canals,  and  the  application  of  the  canal  re- 
mainders, in  anticipation  of  the  time  expressly  designated  in  the 
instrument  which  creates  the  power  and  confers  the  trust  1 

The  canals  and  the  canal  revenues  were  the  common  property 
of  the  people  of  the  state.  The  three  first  sections  of  the  7th 
article  pledge  the  principal  portion  of  the  revenues  to  the  re- 
demption of  the  public  debt — a  small  portion  to  defray  the  ne- 
cessary expenses  of  the  government,  and  the  remainder  to  the 
completion  of  the  unfinished  canals.  In  the  payment  of  the 
public  debt,  and  in  defraying  the  necessary  expenses  of  the  for- 
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emment,  all  the  people  of  the  state  had  a  common  interest,  an^ 
in  liie  appropriations  for  that  purpose  they  shared  a  common 
benefit.  But  in  the  completion  of  the  unfinished  canals  there 
irere  large  portions  of  the  people  who  had  no  manner  of  interest, 
and  in  the  appropriations  for  that  purpose  they  took  no  benefit. 
It  was  manifestly  most  advantageous  to  them  that  the  canal  rev- 
enues should  be  liberated,  and  restored  to  the  uses  of  the  whole 
people  the  moment  the  public  debt  ufas  liquidated.  The  first 
three  sections  were  doubtless  an  adjustment  of  these  several  in- 
terests, and  they  will  not  be  executed  in  their  true  spirit  and 
meaning,  unless  the  remainders  are  applied  yearly,  and  in  each 
fiscal  year,  in  the  work  of  completion :  because,  if  applied  to  pay 
interest  upon  moneys  obtained  to  perfect  the  work  of  completion 
immectiately,  and  before  the  stipulated  period,  the  time  for  the 
liberation  and  restoration  of  the  canal  revenues  to  general  uses, 
may  be  postponed  perhaps  indefinitely.  The  insuperable  objec- 
tion to  the  act  of  the  10th  July,  1851,  is,  that  it  does  not  propose 
to  proceed  with  the  work  of  completing  the  canals  gradually,  but 
certainly,  firom  year  to  year,  and  in  each  fiscal  year,  as  the  re- 
mainders shall  accrue  and  be  ascertained,  but  with  nine  millions 
to  be  obtained  from  the  sale  of  the  certificates,  it  proposes  to 
prosecute  the  works  to  completion  within  three  years  from  the 
passage  of  the  law.  It  does  not  propose  to  apply  the  remainders 
to  the  work  of  completing  the  canals  from  year  to  year,  and  in 
each  fiscal  year,  as  they  shall  accrue  and  be  ascertained.  But» 
it  proposes  from  and  after  the  close  of  the  fiscal  year  1854,  to 
apply  the  whole  of  the  remainders  to  the  payment  of  the  inter- 
est and  the  redemption  of  the  principal  of  the  canal  revenue  cer- 
tificates. Such  a  disposition  and  application  of  the  remainders 
of  the  canal  revenues  find/ no  authority  to  justify  it.  It  is  ex- 
pressly forbidden,  and  wrongful,  and  illegal.  It  creates  no  ob- 
ligation and  imposes  no  duty  which  the  officers  of  the  government 
are  bound  to  execute. '  The  provisions  of  the  statute,  and  the 
provisions  of  the  constitution  cannot  stand  together.  They  can- 
not both  have  effect.  They  are  in  conflict,  and  in  such  a  conflict 
the  latter  instrument  must  prevail. 
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Judgment  is  given  for  the  defendant,  with  leave  to  the  plain- 
tiff to  withdraw  the  demurrer  and  answer  within  twenty  days, 
on  payment  of  cost8.(a) 

[Orange  Special  Term,  Apiil  5, 1862.    Brown,  Justice.] 
{a)  Affinned  on  appeal  to  the  general  tern. 


The  People,  ex  rel  Dean  S.  Howard  vs.  George  W- 
Newell,  auditor,  &c. 

In  July,  1847|  the  relator  entered  into  contracts  with  the  canal  oommifidonen 
for  the  perfonnance  of  work  upon  the  Black  river  canal,  which  contracts 
contained  provisions  for  the  appointment  of  arbitrators  to  settle  and  deter- 
mine all  disputes  which  might  arise,  under  such  contracts.  In  July,  1851, 
the  legislature  passed  an  act  to  provide  for  the  settlement  of  the  claims  of 
the  relator,  on  his  canal  contracts,  whereby  the  canal  commissioners  were 

.  required,  upon  his  application,  to  cause  those  contracts  to  be  settled,  and 
his  claims  for  an  additional  allowance,  Ac  and  all  other  claims  fiw  com* 
pensation,  existing  under  said  contracts,  above  what  had  been  allowed  him, 
to  be  investigated,  tried  and  settled,  in  the  manner  provided  in  the  con- 
tracts. The  act  Airther  provided  that  the  amount  of  the  award,  if  any, 
should  be  paid  by  the  canal  commissioners  out  of  any  ftmds  provided  for 
the  ooQstmctton  of  the  Black  river  canal,  dbc.  sabject  to  their  order,  as  fbr 
unpaid  arrears,  upon  such  contracts.  Arbitrators  having  been  appointed 
according  to  the  provisions  of  the  act,  they  made  an  award,  by  which  they 
*  found  due  to  the  relator  $9048,88  for  work  done  under  the  contracts,  and 
connected  therewith,  and  for  damages  growing  out  of  the  contracts,  and 
the  further  sum  of  $2068,96  for  his  oonnsel  and  witnesses,  fees  of  arbitra- 
tors, dDC  These  sums  the  canal  commissioners  were  by  the  terms  of  the 
award,  required  to  pay  to  the  relator  within  ten  days.  The  canal  commis* 
sionor  having  charge  of  that  division  of  the  canals,  made  his  draft  upon  tho 
defendant,  as  auditor  of.  the  canal  department,  for  the  payment  of  the  sum 
aw«rded ;  which  draft,  accompanied  by  the  proper  receipt/ was  presented  to 
thodefendant,as  such  auditor,  on  the  12th  of  March,  1862,  who  reilued  topay 
the  same.  Copies  of  the  contracts  had  been  filed  in  the  comptroller's  oflte. 
Heldf  1.  That  the  award  was  valid,  and  within  the  terms  of  the  submission. 

^.  That  the  draft  upon  the  defendant  was  valid,  although  signed  by  only  one 
canal  commissioner. 

8.  That  it  was  the  province  of  the  canal  commissioners,  and  not  of  the  auditor, 
to  determine  upon  the  validity  of  tho  award. 
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4  That  H  WM  fhe  dear  duty  of  the  aoditor  to  obey  the  law,  and  pay  the 

draft;  and  that  it  was  a  proper  caae  for  a  peremptory  mandam/tLs,  directing 
him  to  do  so. 

Motion  for  a  peremptory  mandamus.  On  the  2l8t  of  July, 
1847,  Ae  relator  entered  into  (contracts  with  the  canal  commis- 
sioners  for  the  construction  of  three  sections  of  the  Black  river 
canal  and  the  dam  across  the  Black  river.  Each  contract  con- 
tained a  provision  as  Ibllows :  ^To  provide  for  the  speedy  and 
just  settlement  of  this  contract,  it  is  hereby  further  mutually 
agreed  that  the  resident  engineer,  for  the  time  being  in  the  em- 
ploy of  the  canal  commissioners  on  the  work  herein  contracted 
for,  shall,  in  all  cases,  determine  the  amount  or  quantity  of  the 
several  kinds  of  work  which  are  to  be  paid  for  under  this  con- 
tract and  the  amount  of  compensation  to  be  paid  therefor,  and 
shall  within  twenty  days  after  the  work  shall  have  been  com- 
pleted according  to  the  terms  and  conditions  of  this  contract, 
present  an  account  of  the  same  to  the  canal  commissioners,  and 
in  case  either  of  the  parties  to  this  contract  shall  be  of  opinion 
that  the  final  account  when  made  and  presented,  as  above,  shall 
in  any  respect  be  incorrect,  or  that  it  is  unjust  as  to  either 
of  the  parties  concerned,  having  reference  to  the  terms  and  con- 
ditions of  this  contract,  the  canal  commissioners  may,  in  their 
diseretion,  select  the  chief  engineer,  or  any  other  disinterested 
person,  and  the  aforesaid  contractor  shall  select  any  discreet 
freeholder  residing  in  the  county  where  the  work  embraced  in* 
this  contract  is  located,  and  who  shall  have  no  interest,  direct  or 
indirect  in  the  matter  to  be  submitted  to  him  for  decision,  and  the 
two  thus  chosen,  shall  select  another  of  like  qualifications  as  the 
person  last  mentioned ;  and  the  persons  so  selected  shall  inves- 
tigate the  matters  complained  of  and  determine  all  questions 
that  may  arise  relating  to  compensation  for  work  done  under 
this  coDtraet,  and  their  dedsion  in  relation  thereto  shall  be 
based  on  the  terms,  agreements  and  conditions  of  this  contract, 
and  when  so  made,  shall  be  binding  as  well  on  the  part  of  the 
canal  commissioners  as  the  aforesaid  contractor,  and  shall  be  in 
an  reepeets  final  and  conclusive." 

Oil  the  9tfa  of  July,  1851,  the  legislature  passed  an  act  enti* 
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tied  "  an  act  to  provide  for  the  settlement  of  the  claims  of  Dean 
S.  Howard,  on  his  canal  contracts,"  whereby  the  canal  commis- 
sioners were  required,  upon  his  application,  to  cause  these  con- 
tracts to  be  settled,  and  his  claims  for  an  additional  allowance 
for  work  done  and  materials  furnished  in  performing  said  sereral 
contracts  and  for  extra  work  ordered  by  the  engineers  and  com- 
missioners ia  charge  of  said  work,  and  all  other  claims  for  com- 
pensation existing  under  said  contracts,  ebove  what  has  been 
allowed  to  him,  to  be  investigated,  tried  and  settled  in  the  manner 
provided  in  said  several  contracts. 

By  the  second  section  of  the  act,  it  is  provided  that  the 
amount  of  the  award,  if  any,  shall  be  paid  by  the  ca^al  commis- 
sioners out  of  any  funds  provided  for  the  construction  of  the 
Black  river  canal  and  Erie  canal  feeder,  subject  to  their  order, 
as  for  unpaid  arrears,  upon  said  several  contracts  respectively. 

Arbitrators  having  been  appointed  according  to  the  provisions 
of  the  act,  and  having  heard  the  proofs  and  allegations  of  the 
parties,  an  award  was  made  on  the  18th  day  of  February,  1852, 
whereby  the  arbitrators  find  due  to  the  relator  the  sum  of 
$9048,83,  for  work  done  under  the  contracts,  and  connected 
therewith  and  for  damages  growing  out  of  the  contracts.    The. 
arbitrators  also  awarded  to  the  relator  the  further  sum  of  $968. 
for  his  counsel  and  witnesses,  and  for  room  Q,nd  conyeniencies 
for  the  hearing,  and  also  $1120,95  for  the  fees  and  expenses  of  • 
the  arbitrators.    These  sums  the  canal  commissioners  were,  by 
the  terms  of  the  award,  required  to  pay  to  the  relator  within  ten. 
days  after  the  publication  of  the  award. 

On  the  11th  of  March,  Mr.  Mather,  the  canal  commissioner- 
having  charge  of  that  division  of  the  canals  upon  which  the 
contracts  were  located,  made  his  draft  upon  the  auditor  for 
the  payment  of  the  sum  of  $11,137,28,  being  the  amount  of  the. 
several  sums  awarded  to  the  relator,  which  draft,  accompanied, 
by  the  proper  receipt,  was  on  the  12th  day  of  March  presented 
to  iixe  auditor  by  the  relator,  and  payment  was  refused.  ^ .. 

An  order  was  made  at  a  special  torm  requiring  the  defendant 
to  show  cause,  on  the  first  day  of  April  why  a  mandamus  should 
not  issue  commanding  him,  as  the  auditor  of  the  canal  depart- 


r 


ALBANY-APRIL,  1853.  §9 


The  People  v.  Newell. 


ment,  to  pay  the  relator  the  amount  of  the  draft  b;  his  warrant 
on  the  treasurer  f<»*  that  amount. 

Edward  A.  Brawn^  for  the  relator. 

If.  8.  Chatfieldj  (attorney  general,)  for  the  defendant. 

Ha&ris,  J.  It  was  insisted  by  the  attorney  general  that 
the  draft  was  not  made  in  conformity  with  the  act  of  1851. 
That  act  directs  that  the  award,  made  in  pursuance  of  its  pro- 
^  visions,  shall  be  paid  by  the  canal  commissioneics,  d&e.  As  the 
draft  in  question  is  signed  by  one  commissioner  <mly.  it  is  in- 
sisted that  it 'is  not  drawn  in  the  manner  authorized  by  law. 
But  I  do  not  think  this  objection  should  prevail.  The  care  and 
superintendence  of  the  canals  generally  is  conferred  by  law 
upon  the  canal  commissioners.  In  prescribing  their  duties  and 
powers,  the  plural  number  is  almost  uniformly  employed — ^and 
yet  the  commissioners  are  required  to  give  to  each  one  of  their 
board,  a  specified  portion  of  the  canals  in  special  charge. 

The  execution  of  the  powers  and  duties  of  the  commissioners, 
in  respect  to  each  division,  is  practically  committed  to  the  com- 
missioner having  that  divisicm  in  charge.  Hence  it  has  been 
held,  that  when  the  statute  gives  to  the  '^  canal  commissioners" 
aright  to  appeal,  it  is  sufficient,  if  the  appeal  is  signed  by  the 
comiBisBioner  having  in  charge  that  part  of  the  canals  to  which 
it  relates.  (7%c  People  v.  The  Commissioners  of  the  Canal 
Ftmd,  3  £fitt,  599.)  In  this  very  case,  the  contracts  were  exe* 
cnted  by  one  commissioner  alone. 

Again,  the  act  under  which  this  award  was  made,  requirea 
the  canal  commissioners  to  pay  the  amount  "as  for  unpaid 
arrears  upon  said  several  contracts  respectively."  The  sum 
awarded  is  to  be  deemed  money  due  the  contractor  upon  .his 
contracts.  It  is  to  be  paid  in  the  same  manner  as  other  pay- 
ments to  contractors  are  made.  By  the  39th  section  of  the 
statute,  relating  to  canal  comznissioners,  their  powers  and  duties, 
(1  R.  &  224,)  it  is  declared  that  "  either  of  the  canal  oommis- 
sioners  may  draw  upon  the  commissioners  of  the  canal  fund  fiur 
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any  sum  to  be  paid  to  a  contractor  upon  his  contract ;  and  if  a 
copy  of  such  contract  shall  have  been  duly  filed  in  the  office  of 
the  comptroller  and  a  receipt  of  the  contractor  for  such  draft 
shall  also  be  filed  in  the  same  office,  it  shall  be  the  duty  of  the 
commissioners  of  the  canal  fund  to  pay  the  draft."  By  the  11th 
section  of  the  act  in  relation  to  the  canal  department,  {Session 
Laws  of  1848,  p.  273,)  all  moneys  authorized  by  law  to  be  paid 
by  the  commissioners  of  the  canal  fund,  are  to  be  paid  by  the 
treasurer,  on  the  warrant  of  the*  auditor.  If,  then,  this  award 
is  to  be  regarded  as  money  due  to  the  relator  for  unpaid  arrears 
upon  his  contracts,  the  draft  made  by  the  acting  commissioner  ^ 
upon  the  auditor  for  its  payment,  is  expressly  authorized  by 
law,  and  it  was  the  duty  of  the  auditor  to  make  his  warrant 
upon  the  treasurer  for  its  payment. 

But  it  was  insisted  that  the  arbitrators  in  making  their  award 
exceeded  their  powers,  and  that  therefore  it  is  Yoid  for  want  of 
jurisdiction.  The  submission  was  made  in  pursuance  of  the 
act  of  1851.  This  act  required  the  canal  commissioners  to  cause 
the  claim  of  the  relator  for  additional  allowance  for  extra  work, 
and  ^'  all  other  claims  for  compensation  existing  under  the  con- 
tracts, to  be  settled  in  the  manner  provided  by  the  contracts" — 
that  is,  by  arbitration.  The  legislature  evidently  contemplated 
a  final  settlement  of  all  the  claims  of  the  relator  upon  the  state 
on  account  of  any  matter  connected  with  the  contracts.  The 
award  has  been  made  upon  this  basis.  It  embraces  allowances 
for  work  done  under  the  contracts,  for  extra  work  and  for  dam- 
ages sustained  by  the  relator  in  consequence  of  being  delayed 
in  the  prosecution  of  the  work,  and  interest  upon  moneys  due 
him  and  withheld.  I  am  unable  to  perceive  that  any  of  these 
allowances  are  not  within  the  terms  of  the  submission.  So  fitr, 
therefore,  as  the  amount  awarded  to  the  relator  on  account  of 
his.  contracts  is  concerned,  I  think  the  arbitrators  have  not  gone 
beyond  the  powers  conferred  upon  them.  Whether  or  not  they 
have  erred  in  the  decision  of  questions  properly  before  them, 
there  is  now  no  occasion  to  inquire. 

In  respect  to  the  allowance  of  $968  for  '^  counsel  fee,  attend- 
ance of  witnesses,  and  expenses  of  rooms  for  hearing,"  and  the 
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further  sum  of  $1120,95  for  "  fees  and  expenses  of  arbitrators," 
the  case  is  not  so  clear.  Indeed,  I  am  inclined  to  think  the  ar- 
bitrators were  not  authorized  to  include  these  expenses  in  their 
awards.  It  is  true  that  it  has  been  repeatedly  held  in  this  state, 
though  I  think  without  much  consideration,  that  the  power  of 
awarding  costs  of  the  arbitration  is  necessarily  incident  to  the 
authority  conferred  on  the  arbitrators  of  determining  the  matters 
in  controversy.  This  was  so  decided  in  Strang  v.  Ferguson^ 
(14  John,  161;)  and  again  in  Cox  v.  Jagg'er,{2  Cowen,  657.) 
See  also  Nichols  v.  T/te  Re^isselaer  County  Mutual  Insur- 
^  once  Company^  (22  Wend.  128.)  The  same  rule  is  also  laid 
down  in  Kyd  on  Awards,  152,  (ed  (/ISOS.) 

But  whether  the  arbitrators  had  power  to  award  the  payment 
of  the  costs  and  expenses  of  the  arbitration  or  not,  I  do  not 
think  the  commissioners  were  bound  to  litigate  the  question. 
It  was,  to  say  the  least,  a  doubtful  question.  The  action  of  the 
arbitrators  was  sanctioned  by  the  decisions  already  mentioned, 
and  I  think  too,  by  a  pretty  general  usage  in  this  state.  It  cer- 
tainly cannot  be  regarded  as  unjust  that  a  party  having  a  claim 
against  the  state,  which  he  has  been  able  to  establish  as  just, 
should,  to.  1^  reasonable  extent,  be  indemnified  for  the  expenses 
to  which  he  had  been  subjected  in  its  prosecution.  It  was  the 
province  of  the  canal  commissioners,  and  not  the  auditor,  to  de- 
termine whether  the  award  should  be  paid  or  resisted.  The  act 
under  which  the  proceedings  were  had,  charged  that  duty  upon 
them.  They  were  parties  to  the  award,  and  if  they,  being  par- 
ties, chose  to  acquiesce  in  the  decision,  it  did  not  become  the 
auditor  to  interfere.  No  law  has  conferred  upon  him  the  power 
to  decide  upon  the  validity  of  the  award.  In  assuming  to  do 
^  he  has  more  certainly  transcended  the  authority  vested  in 
him,  than  the  arbitrators  did  in  awarding  to  the  relator  the 
costs  and  expenses  of  the  arbitration.  The  law  declares  that 
when  a  canal  commissioner  makes  his  draft  for  any  sum  to  be 
paid  to  a  contractor  upon  his  contract,  it  shall  be  the  duty  of 
the  auditor,  if  a  copy  of  the  contract  and  a  receipt  of  the  con- 
tractor for  such  draft  have  been  filed  in  his  office,  to  pay  the 
draft.     Such  a  draft  was  drawn.    A  copy  of  the  contract  and 
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the  contractor's  receipt  were  filed.  It  was  the  clear  duty  of  the 
auditor  to  obey  the  law  and  pay  the  draft  A  peremptory  man- 
damus must  therefore  be  awarded. 

[Albany  Special  Tbbu,  April  27, 1862.    JEforru,  Justice.] 


I^FiLLows  and  others  vs.  Emperor  and  others 

Upon  a  motion  for  a  new  trial,  on  a  case  settled  after'the  code  of  1861  went 
into  efiect,  in  a  suit  commenced  previously,  section  469  of  that  code  applies ; 
and  if  the  justice  tryrng  the  cause  grants  an  order,  under  ^  2ft5,  directing; 
the  motion  to  be  heard  in  the  first  instance  at  a  general  term,  the  motion ia 
properly  before  the  general  term  under  that  order;  and  the  court  has 
power  to  decide  the  questions  of  law,  as  well  as  those  of  fact,  presented  by 
the  case. 

In  an  action  to  set  aside  a  deed  executed  by  B>  to  0.  Sm  in  trust  for  the  benefit 
of  M.  S.  and  her  children,  on  the  ground  that  it  was  fraudulent  and  void  as 
against  the  plaintiffs,  who  were  judgment  creditors  of  £.,  the  judge  found 
the  following  facts :  That  E.  was  married  to  M.  S.  in  1884,  she  supposing 
him  to  be  a  single  man,  and  that  they  cohabited  together  as  man  and  Mfe 
IVom  that  time  until  shortly  before  the  execution  of  the  deed,  in  August, 
1848 ;  when  it  was  discoYered  that  E.  had  a  fbimer  wife  then  Uving,  in  Ire- 
land, to  whom  he  was  xnarried  in  1826 ;  that  il,  S.  then  s^arated  from  £., 
and  had  not  since  lived  with  him  as  his  wife,  but  had  lived  upon  the  prem- 
ises conveyed,  with  her- children;  that  while  she  lived  with  E.,  fVom  1834 
to  1848,  she  did  all  the  work  of  his  &mily,  and  brought  up  his  children, 
without  any  assistance ;  and  that  the  deed  was  not  executed  to  hinder,  d^ 
lay  er  deftand  creditors,  nor  with  a  view  to  ftature  illicit  intereourse,  bnt 
with  the  sole  intent  to  compensato  M.  S.  ibr  services  previously  rendered 
to  E.  It  also  appeared  that  the  value  of  the  land  conveyed  did  not  exceed 
$800,  and  that  the  annual  income  was  less  than  SIOO.  Bdd  that  the  deed 
was  valid ;  it  having  a  sufficient  moral  and  legal  oonsidera^n  to  support  it 

BOd  also,  that  it  was  no  objection  to  the  deed  that  the  only  eonsidfiFation  exr 
pressed  therein  was  a  money  oonsldafration. 

aUdfwrtker,  that  the  deed,  although  in  trust  for  the  benefit  of  M.  S.  and  ker 
heirs,  was  not  void  for  uncertainty.  That  the  whole  legal  and  equitable 
title  passed  to  M.  S.  by  the  47th  section  of  the  title  of  the  revised  statntei 
relative  to  usee  and  trusts,  and  was  immediately  tamed  into  a  legal  estattt. 

Principles  by  which  courts  are  governed,  in  deciding  motions  for  a  new  trial 
«a  ttM  grmmd  of  newly  discovered  evidence,  and  of  surprise. 
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This  action  was  brongbt  to  set  aside  a  deed  executed  by  the' 
defendant  Empelror  to  the  defendant  Owen  Sheridan,  on  the  7th 
of  Augnst,  1848.  The  complaint,  which  was  in  the  nature  of  a 
creditor's  bill,  averred  the  recovery  of  two  judgments  against  the 
defendant  Emperor,  one  in  favor  of  the  plaintiffs  for  $98,62, 
damages  and  costs,  on  the  2lBt  of'  July,  1849,  and  the  other  in 
favor  of  one  David  Golden,  for  $65,71,  on  the  19th  July,  1849 ; 
both  of  which  were  recovered  before  a  justice  of  the  peace  in 
Saratoga  county,  and  transcripts  filed  in  the  clerk's  office  of  that 
county  on  the  21st  July,  1849.  That  the  Golden  judgment  was 
duly  assigned  to  the  plaintiffs  on  the  10th  of  August,  1849 ;  that 
executions  had  be^i  issued  and  returned  unsatisfied.  That  the 
first  of  said  judgments  was  obtained  upon  and  for  a  debt  on 
oontafcct  owing  by  Emperor  previous  to  August,  1848,  and  the 
second  for  a  debt  on  contract  previous  to  August,  1849 ;  and 
that  both  remained  unpaid.  The  relief  demanded  was  that  the 
deed  to  Owen  Sheridan  in  trust  for  the  defendant  Margaret 
Sheridan  and  her  heirs,  and  which  covered  certain  rea.1  estate 
situate  in  Ballston,  Saratoga  county,  be  set  aside  as  fraudulent 
and  void;  and  that  the  real  estate  covered  by  it  be  applied  in 
payment  of  the  plaintiffs'*  judgment.  The  deed  expressed  on  its 
face  a  consideration  of  $100. 

The  defendant  Margaret  Sheridan  in  her  answer  admitted  the 
execution  of  the  deed,  which  she  claimed  was  executed  in  trust 
fiv  her  and  her  six  infant  children.  She  alledged  that  the  con- 
sideration was  for  a  large  sum,  to  wit,  $1600,  for  her  work,  labor 
and  services  performed  for  Emperor,  and  which  was  due  and 
owing  to  her  at  the  date  of  the  deed,  and  that  the  deed  was  exe- 
cuted in  part  payment  of  the  debt ;  and  she  claimed  that  she 
had  since  the  execution  of  the  deed  paid  out  large  sums  of  money, 
in  the  care,  education  and  support  of  her  children,  amounting  to 
»t  least  $800  per  year,  and  far  beyond  the  actual  value  of  the 
propel^  during  that  time.  That  the  value  of  the  real  estate 
conveyed  was  not  to  exceed  $800,  and  the  annual  value  less  than 
$100.  The  deed  was  recorded  in  the  clerk's  office  of  Saratoga 
county  on  the  day  of  its  date.  The  action  was  tried  at  the  Sar- 
atoga drcnil  in  Octob^,  1850,  without  a  jury.    The  jndgmentSi 
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the  aBsigntnent  of  the  Golden  judgment  and  the  issuing  and  re- 
turn of  the  executions,  'were  proved  as  averred  in  the  complaint. 
The  plaintiffs  then  introduced  a  stipulation,  signed  by  the  de- 
fendants' attorney,  in  which  it  was  admitted  that  the  defendants 
John  Emperor  and  Margaret  Sheridan  were  married  in  the  year 
1886,  and  continued  to  cohabit  together  as  man  and  wife  from 
that  time  until  a  short  time  previous  to  the  execution  of  the  deed ; 
and  also  that  the  Golden  judgment  was  founded  on  a  running 
account  for  goods  sold  to  Emperor  previous  to  the  execution  of 
the  deed ;  that  the  plaintiffs  sold  and  delivered  to  Emperor  on 
credit,  between  March,  1846,  and  March,  1848,  goods  to  the 
amount  of  $9814,  at  which  time  that  balance  was  struck  and 
carried  forward ;  that  afterwards  and  previous  to  April,  1849, 
the  plaintiff  sold  to  Emperor  other  goods,  amounting  to  $65,93, 
during  which  time  Emperor  paid  the  plaintiffs  $94,65,  and  the 
judgment  was  taken  for  the  balance  due  them.  The  plaintiffs 
then  introduced  the  deed  in  evidence,  and  rested.  It  was  proved 
by  the  defendant  that  in  the  year  1824  Emperor  was  married  to 
Margaret  Fitzgerald,  b6th  then  living  in  Ireland ;  that  they  had 
three  children  after  such  marriage,  and  that  said  Margaret  was 
still  living ;  that  they  lived  together  about  four  years,  when 
Emperor  suddenly  left  the  country  and  came  to  the  United  States ; 
that  witnesses  who  lived  near  them  in  Ireland  and  near  to  the 
said  Margaret  up  to  within  a  year  previous  never  knew  or  heard 
of  their  divorce.  The  question  as  to  the  relevance  and  materi- 
ality of  this  testimony  was  reserved  for  the  consideration  of  the 
court  under  the  plaintiffs'  objection.  Not  long  after,  it  was  re- 
ported to  Margaret  Sheridan  (in  1846)  that  Emperor  had  another . 
wife  in  Ireland^  She  went  to  New- York  to  see  her  brother 
about  it ;  and  after  she  returned  she  and  Emperor  lived  togediw 
till  the  next  season,  (1847,)  but  whether  as  man  and  wife  the 
witness  could  not  tell.  Since  the  execution  of  the  deed  she  had 
lived  with  her  children,  upon  the  premises  conveyed  by  Emperor, 
in  trust  for  her  and  her  heirs.  It  was  proved  that  Margaret 
Sheridan,  while  she  lived  with  Emperor  from  1886  to  1848,  did 
all  the  work  of  his  family,  and  brought  up  his  ehOdren,  without 
any  assistance  except  a  little,  'Hrcasionallv.  when  she  was  ilL    A 
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part  of  the  debt  for  which  the  judgments  against  Emperor  were 
recoTcred,  was  contracted  while  he  and  Margaret  Sheridan  lived 
together  as  man  and  wife,  a  portion  before  and  a  portion  after 
the  execution  of  the  deed.  It. did  not  appear  that  Emperor  had 
any  other  property  than  that  which  was  coyered  by  the  deed. 

E.  F.  BuUardi  for  the  pkintiffs. 

J.  Lawrence^  for  the  defendants. 

By  the  Courts  C.  L.  Allen,  J.  It  is  objected  on  the  part 
of  the  defendants,  that  this  action  having  been  commenced  pre- 
vious to  the  code  of  1851,  must  be  governed  by  the  provisions 
of  the  code  of  1849,  and  that  this  being  a  motion  for  a  new  trial 
on  a  case,  the  court  will  only  inquire  whether  errors  of  fact  have 
been  committed.  That  the  code  of  1849  provides  only  in  direct 
terms  for  a  review  by  an  appeal  after  the  judgment  is  perfected, 
and  that  it  would  be  unjust  to  the  defendants  to  allow  the  plain- 
tiffs on  this  motion  to  review  the  questions  of  law,  inasmuch  as 
a  remedy  is  provided  by  appeal.  That  on  sucli  appeal  the  de- 
fendant is  entitled  to  security ;  and  to  allow  a  review,  on  motion, 
of  the  law^  would  be  a  palpable  evasion  of  this  provision.  This 
was  held  to  be  the  true  construction  of  the  section  under  the  code 
of  1849,  in  Luek  v.  Smith,  (8  Barb.  570.)  That  decision  was 
pronounced'  in  1850,  and  would  seem  to  control  this  case,  were  it 
not  for  the  code  of  1851,  which  extends  its  provisions  to  suits  ex- 
isting at  the  time  of  its  passage.  Section  459  of  that  code,  subd. 
2  and  8«  declare  that ''  the  provisions  of  this  act  apply  to  future 
proceedings,  in  actions  or  suits  heretofore  commenced,  esA  no^ 
pending,  as  follows :  Sub.  2.  When  there  is  an  issue  of  law  or 
of  fact,  or  any  other  question  of  fact  to  be  tried,  to  the  trial  and 
aU  subsequent  proceedings.  Sub.  8.  After  a  judgment  or  or- 
der, to  the  proceedings  to  enforce,  vacate,  modify  or  reverse  it, 
including  the  costs  of  an  appeal."  Section  265  of  the  same  code 
enacts,  that  '^  motions  for  a  new  trial  on  a  case,  or  bill  of  excep- 
tions, motions  for  judgment  on  a  special  verdict  or  case  reserved 
8«bjeet  to  the' opinion  of  the  court,  shall  in  the  first  instance  be 
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heard  and  decided  at  a  special  term,  ooless  the  justice  trying 
the  cause  shcM  direct  it  to  be  heard  in.  the  first  instance  at  a 
general  term.  Such  motion  may  then  be  noticed  and  brought 
on  to  argument  by  either  party  at  a  general  term  of  such  courts 
and  the  court  shall  hear  and  decide  the  same." 

The  case  in  this  cause  was  not  settled  until  about  the  12th  of 
August,  1851,  aft^r  the  code  of  that  year  went  into  effect ;  al- 
though the  order  or  stipulation  to  stay  the  entry  of  judgment 
and  for  time  to  make  the  cilse  was  obtained  before  that  time. 
The  provisions  therefore  of  §  459  apply  to  it.  Mr.  Justice  Paige, 
who  tried  the  cause,  seems  to  haye  so  determined,  as  he  granted 
an  order  under  i  265,  the  day  the  case  was  settled,  ordering  it 
in  the  first  instance  to  be  heard  at  the  general  term.  I  think 
the  cause  is  properly  here  under  that  order,  and  that  a  decision 
on  the  questions  of  law  presented  by  the  case  will  be  conclusive, 
80  far  as  this  court  is  concerned. 

The  principal  question  arising  in  this  case,  is  whether  the 
deed  of  trust  in  favor  of  Margaret  Sheridan,  is  fraudulent  us 
against  the  creditors  of  John  Emperor.  The  facts,  as  found  by 
the  learned  judge' who  tried  the  cause,  negative  that  idea ;  and 
80  far  as  they  are  conclusive  upon  the  question  of  fraudulent 
intent,  they  must  control  the  decision  of  the  court  here.  The 
judge  came  to  the  conclusion,  from  the  evidence,  as  matters  of 
fact,  that  Emperor  was  married  to  Margaret  Sheridan  in  18S4, 
and  that  they  cohabited  from  that  time  as  man  and  wife,  until  a 
short  time  previous  to  the  execution  of  the  deed,  when  it  was 
discovered  that  Emperor  had  a  former  wife  then  living  in  Ireland, 
to  whom  he  was  married  in  1826  ;  that  not  long  after  Margaret 
3heridan  was  informed  that  Emperor  had  a  former  wife  in  Ire- 
land, she  separated  from  him,  and  had  not  from  that  time  lived 
with  him  as  his  wife.  Since  her  separation,  she  had  lived  with 
her  children  upon  the  premises  conveyed  by  Emperor's  deed.  ^ 
The  judge  further  found,  that  Margaret  Sheridan,  while  she- 
lived  with  Emperor,  from  1884  to  1848,  did  all  the  work  of  her 
family,  and  brought  up  her  children  without  any  assistance.  He 
further  found  that  Margaret  Sheridan  did  not  know,  either  at 
the  time  of  her  marriage  with  Emperor,  or  afterwards  during . 
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the  time  diey  cohabited  as  man  and  wife,  that  Emperor  had  an- 
other wife  in  Ireland,  nntil  informed  of  it  a  short  time  before 
ibe  execution  of  the  deed,  when  she  went  to  consult  her  brother 
about  the  steps  proper  for  her  to  take  under  the  ciroumstanoes 
in  which  she  was  placed.  He  farther  found  that  the  deed 'was 
not  executed  to  hinder,  delay  or  defraud  creditors,  nor  with  a 
view  to  future  illicit  intercourse,  but  with  the  sole  intent  to  com- 
pensate Margaret  Sheridan  for  services  previously  rendered  for 
Emperor.  It  appears  to  me  that  the  finding  of  these  facts  dis- 
pose of  the  whole  case  in  favor  of  the  defendants.  Emperor 
was  under  the  strongest  moral  obligation,  at  least,  if  not  legal, 
to  compensate  Margaret  for  her  services,  and  to  indemnify  her 
as  fiBur  as  he  could,  in  a  pecuniary  point  of  view,  against  the  con- 
sequences of  his  own  fraudulent  and  illegal  acts.  He  had  de- 
ceived her  into  a  marriage  which  he  knew  was  void :  he  had 
permitted  her  to  continue  thus  to  be  deceived,  innocently  be- 
lieving that  she  was  his  lawful  wife,  for  a  period  of  about  four- 
teen years,  during  which  time  he  availed  himself  of  the  benefit  of 
her  labor  in  his  family,  and  in  bringing  up  his  sir  infant  chii* 
dren,  without  any  but  a  very  trifling  assistance.  An  action  at 
law  oould  undoubtedly  have  been  sustained  by  her,  for  the  deceit 
thus  practiced  upon  her.  And  the  compensation  rendered  to 
her  by  the  conveyance  in  question  was,  to  say  the  least,  not  more 
than  adequate.  The  damages  for  the  injury  inflicted  upon  her 
by  Emperor,  formed  an  additional  legal,  as  well  as  moral  con- 
udenstion  for  the  deed.  The  case  of  Wait  v.  Dap,  (4  Denioj 
'  4S9y)  it  is  believed  goes  very  far  to  support  the  deed  in  question. 
It  is  there  held  that  the  father  of  an  illegitimate  child  may  pay 
forrland  purchased  for  the  mother,  and  have  it  conveyed  to  her 
without  exposing  it  to  the  claim  of  his  creditors ;  provided  it 
appears  to  have  been  done  to  reimburse  her  for  expenditures  in 
the  support  and  education  of  such  child.  That  case  goes  on  to 
say  that  where  the  payment  is  by  way  of  gift  to  the  grantee,  or 
to  furnish  facilities  for  future  illicit  intercourse  between  the  par- 
ties, or  upon  anyl^rust  for  the  benefit  of  the  party  paying,  the 
pagrment  is  a  fraud  upon  creditors.  Chief  Justice  Bronson  re- 
marks in  that  case,  ^^  Although  he  (Barker,)  may  have  been 
Vol.  Xm.  13 
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under  no  legal  liability  to  the  defendant,  yet  if  he  paid  the 
money  in  discharge  of  what  he  deemed  a  moral  obligation,  to  in- 
demnify the  defendant  against  the  consequences  which  had  id? 
ready  resulted  from  their  illicit  intercourse,  the  case  would  not 
be  within  the  statute.  He  had  made  her,  the  mother  of  two 
illegitimate  children,  and  was  at  liberty  to  refund  the  money 
which  she  had  abready  expended  for  the  necessary  support  and 
education  of  these  children.  Where  there  is  an  existing  obliga- 
tion, either  legal  or  moral,  to  pay  so  much  money,  and  the  pay- 
ment is  not  made  with  any  reference  to  the  future,  nor  by  way 
of  a  mere  gratuity,  the  case  is  not  within  the  mischief,  against 
which  the  legislature  intended  to  provide."  That  these  were 
questions  of  fact  for  the  jury,  and  a  new  trial  was  granted  in 
that  case,  for  the  reason  that  the  facts  should  have  been  submit- 
ted to  the  jury.  In  this  case  the  facts  are  much  stronger,  in 
many  of  their  features,  than  in  Wait  v.  Day.  In  that  case, 
there  never  was  any  marriage  consummated  between  the  parties, 
but  the  illicit  intercourse  originated  and  continued,  by  the  con- 
sent of  1)oth.  In  the  case  under  consideration,  the  defendant, 
Margaret,  entered  into  the  contract  of  marriage  with  Emperor, 
innocently,  having  been  beguiled  by  him  into  the  belief  that  he 
was  a  single  man  at  the  time.  He  fraudulently  concealed  from 
her  the  fact  of  his  having  another  wife  living,  for  a  period  of 
12  or  14  years,  during  all  which  time  he  received  the  benefit  of 
her  labor  and  services  in  the  supp(»rt  of  his  family,  and  bring- 
ing up  of  his  children.  The  judge  has  found  all  the  material 
fiicts  in  her  favor,  and  I  think  his  finding  is  conclusive. 

It  is  said  that  Margaret  Sheridan  is  estopped  from  setting  up 
her  deed,  as  against  the  creditors  of  Emperor,  from  the  fact  of 
her  living  with  him  after  she  was  informed  of  his  marriage  in 
Ireland ;  and  that  the  plaintiff's  trusted  Emperor  in  good  faith, 
believing  that  Margaret  Sheridan  was  his  wife.  In  the  first 
place,  the  objection  is  not  wholly  true  in  point  of  fact.  A  por- 
tion of  the  goods  were  sold  after  the  execution  of  the  deed,  which 
was  recorded  in  the  clerk's  office  of  Saratoga  counly,  on  the 
day  of  its  date,  and  which  was  notice  to  the  plamti£fs  of  its  ex- 
istence.   Agam ;  as  to  the  residue,  the  plaintiffs  had  the  i 


WAHBEN-MAT,  1862.  99 


Fellows  V.  Emperor. 


means  of  information  as  Margaret  BheridaQ,  of  the  former  mar- 
riage, and  the  same  report  which  was  first  communicated  to  her, 
may  have  reached  their  ears.  She  might  innocently  have  waited, 
and  prohahly  did,  for  more  certain  information  of  a  fact  which 
phe  would  naturally  be  slow  to  believe,  and  very  properly  con* 
eluded  to  remain  under  the  same  roof  with  him,  and  avoid  as 
long  as  possible,  the  disgrace  which  would  inevitably  light  upon 
herself  and  children,  by  giving  too  rapid  a  confirmation  to  a  ru^ 
mor,  which  might  prove  to  be  unfounded.  There  is  no  positive 
evidence  that  she  knew  that  Emperor  had  another  wife  living, 
at  the  time  the  debts  in  question  were  contracted ;  and  the  judge 
would  seem  to  have  found  the  fact  of  her  entire  innocence  and 
propriety  of  conduct  in  this  matter,  and  to  have  governed  his 
decision  accordingly ;  for  he  well  remarks  that  "  if  Margaret 
Sheridan  did  cohabit  with  Emperor  a  short  time  after  she  heard 
he  had  a  former  wife,  that  circumstance  is  not  presumptive  evi- 
dence that  her  previous  cohabitation  with  him  was  dishonest  on 
her  part.  It  is  true  that  it  appears  that  Emperor  had  no  oth^ 
property  than  that  conveyed  in  trust  for  Margaret  Sheridan. 
But  if  the  deed  was  executed  upon  the  consideration,  and  under 
the  circumstances,  which  the  court  have  found,  then  it  is  valid, 
as  before  shown. 

It  is  further  argued  that  the  fact  of  the  cohabiting  of  Mar- 
garet Sheridan  with  Emperor,  after  the  deed  was  given,  furnishes 
strong  presumptive  evidence  that  her  former  cohabitation  with 
him  was  not  honest  on  her  part.  This  the  judge  has  negatived 
as  a  question  of  fact,  and  I  think  very  properly.  If  the  ser- 
vices of  Margaret  Sheridan,  as  proved^  were  not  such  as  to  raise 
an  implied  assumpsit  in  her  favor,  yet  the  strong  moral  and  le- 
gal obligation  befoi^e  mentioned,  existed  on  his  part,  and  ren- 
dered the  transaction  valid. 

It  is  contended  that  the  deed  is  void  for  uncertunty,  because 
the  grantees  are  not  named.  The  whole  legal  and'  equitable 
title  passed  to  Margaret  Sheridan  by  the  47th  section  of  the 
title  of  the  revised  statutes  relative  to  uses  and  trusts.  It  was 
immediately  turned  into  a  legal  estate.  (1  R.  8. 728.  4  DetriOj 
442.    6  Barb.  481.) 
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Neither  is  it  any  objection  that  a  money  consideration  of 
$100  is  alone  expressed  in  the  deed.  Since  the  case  of  McCrea 
V.  Purtnortj  (16  Wend.  460,)  it  has  been  held  that  the  considera- 
tion clause  in  a  deed  is  not  conclosive,  but  is  open  to  explana- 
tion. And  see  Frink  v.  Chreene,  (5  Barb.  465.)  On  the  ifhole^ 
I  am  of  opinion,  that  the  motion  for  a  new  trial,  or  reversal  of 
the  judgment  of  the  special  term,  should  be  denied,  and  the 
judgment  be  affirmed. 

The  plaintiffs  have  connected  with  the  case  an  application  for 
a  new  trial,  on  the  ground  of  newly  discovered  evidence,  and  of 
surprise.  The  principles  by  which  the  court  is  to  be  governed 
in  deciding  a  motion  upon  this  ground,  are  as  I  understand  them, 
well  settled.  1st.  The  testimony  must  have  been  discovered  since 
the  former  trial.  2dt.  It  must  appear  that  the  new  testimony 
could  not  have  been  obtained  with  reasonable  diligence  on  the 
former  trial.  3d.  It  must  be  material  to  the  issue.  4th.  It 
must  go  to  the  merits  of  the  case ;  and  5th.  It  must  not  be  cu- 
mulaiive.  ( The  People  v.  Superior  Court  of  New-  York,  10 
Wend.  285  to  292.)  Now  what  do -the  plaintiff's  affidavits  dis- 
close? Mr.  Benjamin  J.  Severance  deposed  that  he  has  been 
acquainted  with  Emperor  for  nearly  eight  years  last  past ;  that 
during  that  time  he  has  lived  with  a  woman  by  the  name  of  Mar- 
garet, who  is  known  as  his  wife,  and  by  whom  he  has  had  seven 
children ;  that  tlie  said  Margaret  is  well  known  to  the  deponent ; 
that  she  has  no  other  husband,  known  to  him,  and  has  lived 
with  no  other  man,  to  his  knowledge,  except  Emperor  during  all 
tiie  time  he  has  known  them ;  that  early  in  the  fall  of  1850,  or 
about  that  time,  the  said  Margaret  gave  birth  to  a  child.  That 
during  that  fall  Emperor  often,  and  as  he  thinks  always,  spent 
his  nights  at  home,  with  the  said  Margaret  and  her  children, 
and  also  his  Sundays,  at  the  house  occupied  by  them  in  the 
town  of  Ballston,  within  one  mile  of  the  place  where  he  (Empe- 
ror) worked ;  and  that  since  that  time  they  have  lived  together 
aa  man  and  wife.  Another  witness,  Mr.  Fuller,  deposed  that 
he  has  known  Emperor  and  Margaret  for  the  last  three  years ; 
that  they  have  lived  together  as  man  and  wife  for  the  last  two 
or  three  years ;  that  Emperor  was  off  at  work  for  a  time,  but 
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generally  came  home  Saturday  nights,  and  remained  over  Sun- 
day with  his  family ;  that  for  the  last  seven  or  eight  months 
they  have  lived  together  regularly,  the  said  Emperor  working 
near  home  ;  that  the  youngest  child  of  Margaret  is  about  one 
year  old ;  and  that  she  does  not  pretend  to  have  any  other  man 
fiying  with  her,  or  any  other  father  for  her  child,  to  the  depo- 
nent's knowledge.  The  next  affidavit  is  that  of  Mr.  Fellows  and 
Mr.  Fairbanks,  the  plaintiffs  in  the  action ;  each  of  them  state 
that  at  the  time  of  the  trial  he  was  not  aware  of  any  witness  or 
testimony  by  which  the  facts  set  forth  in  the  affidavit  of  Sever- 
ance and  Fuller  could  be  proved.  That  they  reside  at  Mechan- 
icsville,  about  twelve  miles  from  where  Emperor  and  Margaret 
reside  and  have  resided  for  the  last  two  or  three  years.  Mr. 
Fuller  further  states,  that  he  left  the  management  of  the  case 
mainly  to  Mr.  Bullard  his  attorney.  That  he  was  informed 
that  Emperor  worked  for  James  Ashman  about  the  time  of 
the  trial.  They  further  state  that  they  had  not  been  personally 
acquainted  with  the  family  of  Emperor,  for  the  past  two  or 
three  years,  and  did  not  .know  how  they  lived  since  they  quit 
trading  with  them  at  Jtheii  store  in  Mechanicsville,  which  was 
before  the  action  was  commenced.  The  next  affidavit  is  that 
of  Mr.  Bullard,  the  plaintiffs'  attorney  and  counsel.  He  swears 
that  he.  was  authorized  and  requested  by  the  plaintiffs  to  ex- 
amine the  facts  and  prepare  the  cause  for  trial.  That  Emperor 
and  his  wife  reside  at  Ballston  about  twenty  miles  from  his  res- 
idence, and  twelve  miles  from  that  of  the  plaintiffs.  That  be- 
fore the  trial  he  inquired  of  several  persons  at  Ballston,  who 
informed  him  that  Emperor  lived  with  John  Ashman  and  did 
not  live  with  his  wife,  and  that  from  all  the  information  he  then 
obtained,  he  supposed  that  Emperor  and  Margaret  had  not  lived 
together  as  man  and  wife  since  the  execution  of  the  deed  in 
August,  1848 ;  but  found  it  difficult  to  obtain  definite  evidence 
on  that  subject.  That  he  expected  to  call  Richard  Cross  as  a 
witness  on  the  part  of  the  plaintiffs,  but  at  the  trial  before  he 
was  called,  he  was  informed  either  by  Cross  or  some  other  per- 
son, that  Emperor  was  not  then  living  with  Margaret,  and  had 
not  lived  with  her  since  the  deed ;  and  when  the  trial  commenced 
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he  verily  believed  that  such  was  the  fact,  but  that  shcHrtly  after  the 
trial  he  discovered  that  he  had  been  misled  on  that  subject,  and 
ascertained  to  his  satisfaction  that  Emperor  and  Margaret  had 
lived  together  as  man  and  wife  since  the  execution  of  the  deed. 
These  are  substantially  the  facts  disclosed  in  the  affidavits  of  the 
plaintiffs.  It  appears  further  by  an  affidavit  read  in  opposition, 
by  the  defenduits'  counsel,  that  Margaret  Sheridan,  from  the 
time  of  the  commencement  of  the  action  to  the  time  of  the  trial, 
resided  where  she  now  does  on  the  premises  in  questicm,  about 
half  a  mile  from  the  court  house  where  the  trial  was  had ;  that 
the  pluntiffs'  counsel,  on  the  trial,  called  Emperor  as  a  witness, 
and  stated  to  the  court  that  he  had  been  subpoenaed  on  their 
behalf. 

I.  Is  the  evidence  offisred  material  to  sustain  the  plaintiffs' 
case,  or  any  issue  presented  by  it?  The  complaint  alledges, 
that  Emperor  intending  to  hinder,  delay  and  defraud  his  credi- 
tors particularly  the  plaintiffs,  and  intending  to  make  a  trust 
fer  the  benefit  of  himself  and  his  children,  and  one  Margaret 
Sheridan,  and  thus  keep  his  property  from  the  paymwt  of  his 
debts,  conveyed  the  premises  in  questU^n  to  the  said  Owen 
Sheridan  in  trust  for  Margaret  and  her  children ;  that  no  pecu- 
niary consideration  was  paid,  though  one  of  $100  was  expressed 
in  the  deed,  and  that  said  Margaret  is  the  reputed  wife  of  Em- 
peror, and  that  he  felt  bound  to  support  her  as  such,  which  was 
one  reason  for  making  the  deed.  There  is  no  allegation  that 
the  deed  was  executed  with  a  view  to  future  illicit  intercourse 
between  the  parties.  Margaret  Sherdan  denies  in  her  answer 
all  knowledge  that  Emperor  felt  bound  to  support  h^  as  his  wife, 
and  that  such  feeling  entered  into  the  consideration  of  the 
deed,  but  avers  the  consideration  to  be  as  before  stated.  She 
admits  that  she  has  been  the  reputed  wife  of  Emperor,  but 
avers  that  she  separated  from  him  in  the  month  of  June,  1848, 
since  which  time  such  reputation  had  ceased.  She  denies  that 
she  has  lived  with  him*as  his  wife  for  a  long  time  past,  and  in  sub- 
stance d^es  cohabitation  with  him  as  such.  The  plaintiffs  in 
their  reply  do  not  deny,  but  admit,  this  allegation,  and  say  that 
they  were  married  several  years  ago  and  lived  together  several 
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years  as  man  and  inf%  and  that  it  is  wholly  immaterial  in, this 
action,  whether  she  has  ceased  to  live  with  Emperor,  or  eeased 
to  be  his  wife  by  reputation.  It  is  difficult  to  perceive  that  the 
testimony  offered  could  be  material  on  another  trial,  under  the 
issues  presented  by  the  pleadings.  The  only  point  of  view  in 
which  the  evidence  could  be  deemed  material  would  be  to  show 
that  the  deed  was  executed  for  the  purpose  of  facilitaiting  the 
future  illicit  intercourse  between  Emperor  and  Margaret.  Bftt 
this  fact  is  not  alledged  or  pretended  in  the  complaint,  and  if  it 
were,  the  answer  avers  that  Margaret  had  not  lived  with  him  for 
a  long  time  past  as  his  wife,  which  substantially  denies  that  the 
deed  was  executed  for  the  purpose  just  stated.  This  is  admit- 
ted by  the  reply,  which  claims  that  the  fact  is  entirely  imma- 
terial. The  evidence  offered  would  therefore  go  to  contradict 
this  very  admission,  which  could  not  be  permitted.  Where  a 
party  in  pleading  has  alleged  a  fact  which  is  not  denied  by  his 
adversary,  such  fact  must  be  taken  as  true  and  cannot  be  con- 
tradicted in  that  suit  ( Thomas  v.  Atistiny  4  Barb.  266.)  It  is 
apparent  from  the  pleadings,  that  this  fact  was  not  considered 
material,  and  was  not  relied  on,  when  they  were  framed.  The 
action  seems  to  have  been  brought  to  set  aside  the  deed,  on  the 
ground  that  it  was  executed  with  intent  to  hinder  and  delay 
and  defraud  the  creditors  of  Emperor,  and  was  therefore  void, 
under  2  S.  S.  197.  This  is  the  ground  alledged  in  the  com- 
plaint, and  no  other  intent  is  averred.  The  question  then  must 
be,  was  the'  deed  executed  for  a  valuable  consideration  existing 
at  the  time?  If  it  was,  and  the  court  as  before  remarked  have 
80  found,  then  no  subsequent  act  of  Margaret  Sheridan,  except 
her  own  deed  or  a  decree  against  her,  could  divest  her  of  her 
title.  Future  cohabitation  with  Emperor  would  not  create  a 
forfeiture,  any  more  than  cohabitation  with  any  other  man,  un- 
less it  entered  into  the  consideration  of  the  deed,  which,  as  be- 
fore shown,  cannot  be  litigated  here. 

il.  But  if  the  testimony  would  be  material,  I  am  of  opinion 
it  would  be  cumulative,  and  therefore  the  motion  should  be  de- 
nied upon  that  ground.  The  fact  seems  to  have  been  presented 
on  the  trials  and  to  have  been  passed  upon  by  the  judge ;  for  he 
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remarked  that  the  deed  ^^was  not  given  to  furnish  facilities  for 
future  illicit  intercourse^^  There  was  some  proof  that  Marga- 
ret and  Emperor  had  lived  together  as  man  and  wife,  after  she 
was  informed  of  his  former  manriage  in  Ireland,  and  before  the 
execution  of  the  deed.  It  was  testified  by  one  witness  that  aboat 
three  years  before  the  trial,  the  rumor  came  out  that  Emperor 
had  another  wife  living  when  his  brother  Christopher  came  over, 
and  that  Margaret  and  Emperor  lived  together  as  man  and  wife 
about  a  year  and  a  half  after  that.  There  was  evidence  th^e- 
fore  upon  this  very  point,  passed  upon  by  the  court,  and  he 
found  the  fact  against  the  plaintiffs.  The  testimony  offered 
seems  clearly  to  be  cumulative,  and  that  is  a  fatal  objection  to 
the  application.  (Fleming  v.  HoUenhack^  7  Barb.  371.  10 
Wend.  ^2.    15/oAn.  210.) 

Ill*  But  suppose  I  am  incorrect  in  both  the  above  conclusions. 
The  next  question  that  arises  is,  do  th^  defendants  show  rea- 
sonable diligence,  to  procure  the  proposed  testimony,  on  the 
trial  ?  For  if  they  do  not,  it  is  well  settled  a  new  trial  cannot  be 
granted.  (18  John.  489.  10  Wend.  292.)  On  this  question  I 
think  there  cannot  be  a  reasonable  doubt.  The  defendant  Mar- 
garet Sheridan  resided  within  half  a  mile  of  the  court  house 
where  the  action  was  tried.  She  had  resided  there  with  her 
children  from  the  time  of  its  commencement.  It  is  not  to  be 
doubted  for  a  single  moment,  but  that  if  Emperor  had  continued 
to  livo  with  her  as  his  wife  during  all  that  time,  and  she  had 
given  birth  to  a  child  of  which  he  was  the  father,  in  the  fall  of 
1850,  the  facts  could  have  been  shown  by  abundance  of  testi- 
mony. The  affidavits  do  not  indeed  -show  any  great  desire  or 
attempt  to  procure  such  testimony  on  the  trial.  No  inquiry  was 
made,  of  Mr.  Ashman,  for  whom  Emperor  worked  during  a  por- 
tion of  the  time,  where  he  was  in  the  habit  of  spending  his 
nights,  or  where  he  made  it  his  home ;  nor  does  it  appear  that 
any  inquiries  were  made  in  the  neighborhood  of  the  premises 
until  after  the  trial.  Mr.  BuUard  does  indeed  swear  that  he 
inquired  of  several  persons,  at  Ballston,  who  informed  him  that 
Emperor  lived  at  Ashman's  and  did  not  live  with  his  wife ;  but 
it  does  not  appear  that  these  persons  resided  near  the  premiseSi 
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or  knew  any  thing  aboat  the  fiicts  ;  nor  is  it  probable  they  did, 
for  on  making  inquiries  in  the  right  quarter  after  the  trial,  he 
obtained  the  information  of  which  the  plaintiffs  should  have  pos- 
sessed themselyes  before,  if  it  was  deemed  material.  Emperor 
himself,  who  was  subpoenaed  by  the  plaintiffs,  and  who  could  have 
testified  to  that  fact,  though  called  by  them,  was  not  examined. 
If  the  plaintiffs  knew — and  they  were  bound  to  know,  if  they 
intended  to  present  it  as  a  distinct  point  upon  the  trial — of  the 
materiality  and  importance  of  this  evidence,  they  were  required 
to  use  all  reasonable  diligence  in  obtaining  it,  by  resorting  to 
the  place  or  places  where  it  could  most  probably  have  been  ob- 
tained Nor  is  it  any  ground  of  excuse  to  say,  they  were  mis- 
led and  surprised  upon  the  trial,  when  the  testimony  they  sought 
was  within  their  reach,  and  might  have  been  procured.  A  party 
is  chargeable  with  laches  who,  previous  to  the  trial,  knew  that 
the  witness,  whose  testimony  he  seeks  to  introduce  as  newly 
discovered,  must  probably  from  his  situation  &c,  at  the  time  of 
the  transaction,  be  conversant  with  the  facts  in  relation  to  it. 
(10  Wend.  285.)  Here  the  witness  Fuller  swears  that  he  de- 
rived his  knowledge  from  the  fact  of  his  residing  near  the  prem- 
ises— ^the  very  person  among  others  on  whom  they  should  have 
called  before  the  trial.  It  appears  to  me,  if  a  new  trial  should 
be  allowed,  under  such  circumstances,  it  would  enable  parties 
veiy  easily  to  open  a  cause  and  to  prepare  testimony  for  a  second 
trial,  when  they  had  seen  the  strength  of  their  adversary's  case, 
and  the  weakness  of  their  own.  It  is  not  believed  the  present 
is  a  case  for  extending  or  relaxing  a  rule  long  since  established 
and  settled.  In  every  view  of  this  case,  I  cannot  but  conclude, 
that  justice  has  been  done  the  parties,  and  the  motion  must  be 
denied,  and  the  judgment  of  the  circuit  court  affirmed,  with  costs. 

Wajuisn  Qbneral  Term,  May  8,  1862.     WiUardi  Hand,  Cody  and  C.  L. 
Mm,  Justices.] 
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When  a  testamentary  disposition  in  fkvor  of  the  wife,  by  the  husband,  is  not 
expressed  to  be  in  Ueu  of  dower,  she  is  not  put  to  her  election,  unless  the 
tenns  and  provisions  of  the  will  be  totally  inconsistent  with  her  claim.       • 

The  presumption  is  that  a  bequest  is  intended  as  a  bounty,  unless  the  con- 
trary appears,  expressly,  or  by  necessaiy  implication. 
^  The  claim  of  dower  is  always  favored. 

When  the  testamentary  provision  in  fevor  of  the  wife  is  of  shorter  continu- 
ance than  the  estate  in  dower,  and  is  charged  with  a  burthen,  her  acceptance 
of  it  is  no  bar  to  her  dower. 

When  the  intention  of  the  testator  is  phiin,  it  will  be  allowed  to  control  the 
legal  operation  of  words,  however  technical ;  for  example,  a  charge  made 
upon  property  bequeathed^  is  obligatory  upon  property  devised^  when  ft-om 
the  eontext  and  whole  scope  of  the  will,  it  appears  the  latter  was  intended 
to  be  charged. 

Motion  by  the  defendant  for  a  new  trial,  upon  a  bill  of  ex- 
ceptions. The  complaint  alledged  that  on  the  23d  of  April, 
1838,  George  Lasher  made  and  published  his  last  will  and  tes- 
tament, in  due  form  of  law  to  pass  real  estate,  wherein  he  de- 
vised to  his  son,  Elias  Lasher,  (the  defendant,)  the  remaining 
one  hundred  acres,  in  his  home  lot  where  he  then  resided,  to- 
gether with  the  remaining  half  of  the  wood  lot  joining  the  lands 
of  John  S.  Van  Slyck,  being  fifteen  acres,  and  to  his  heirs  and 
assigns  ;  and  he  also  gave  by  said  will,  to  his  wife  Catharine 
Lasher,  (the  plaintiff,)  *  the  use  of  one  room  in  his  dwelling 
house,  and  a  share  of  the  stoop  and  kitchen  and  cellar  and  cham- 
ber, and  her  support,  as  hereinafter  mentioned.  The  said  George 
Lasher  also  made  the  following  devise :  "  I  also  will  and  order 
that  my  said  wife  Catharine,  be  well  and  sufficiently  supported 
and  maintained  by  my  son  Elias,  out  of  property  bequeathed  to 
him  (said  Elias,)  so  long  as  she,  the  said  Catharine,  may  remain 
my  widow."  That  the  said  George  Lasher  the  testator,  died  on 
the  15th  day  of  June,  1838,  without  altering  or  revoking  his 
said  will ;  that  the  defendant,  after  the  death  of  the  said  testa- 
tor, had  notice  of  the  devise  to  him  made  as  aforesaid,  and  of 
the  incumbrance  of  the  support  and  maintenance  of  his  mother, 
the  plaintiff,  thrown  upon  the  said  real  estate  so  devised  by  the 
testator,  and  he  then  and  there  entered  upon,  and  was  possessed 
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of  the  sftid  land  so  devised  to  him  in  virtae  of  and  hy  force  of 
the  said  will,  and  still  continaed  so  possessed  thereof :  by  rea- 
son of  all  which  said  premises  the  defendant  became  and  was 
liable  sufficiently  to  support  and  maintain  the  plaintiff  out  of 
the  property  bequeathed  by  the  said  George  Lasher  to  him  as 
aforesaid,  which  support  and  maintenance  was  m^e  a  charge 
upon  the  aforesaid  lands,  devised  to  the  defendant  as  aforesaid, 
according  to  the  tenor  and  effect  of  the  said  last  will  and  testa- 
ment, and  being  so  liable  to  the  said  defendant,  in  consideration 
thereof,  promised  the  plaintiff  to  support  and  maintain  her  when- 
ever afterwards  the  said  defendant  should  be  thereunto  request- 
ed.   A  request  and  refusal  were  then  alkdged. 

The  defendant,  by  his  answer,  admitted  the  making  of  the 
will,  and  the  contents  thereof,  as  set  forth  in  the  complaint,  and 
that  he  had  notice  of  the  devise  to  him  of  the  lands  mentioned 
in  the  complaint,  but  denied  that  he  had  notice  of  the  incum- 
brance of  the  support  and  maintenance  of  his  mother,  the  plain- 
tiff, being  thrown  upon  the  said  real  estate  devised  to  him ;  or 
that  the  defendant  entered  upon  and  was  possessed  of  the  lands 
devised  to  him  by  his  father,  in  virtue  of  and  by  force  of  the 
said  will,  and  that  he  continued  so  possessed  thereof  The  de- 
fendant further  alledged,  that  after  the  death  of  the  testator  the 
plaintiff*  remained  and  lived  upon  the  lands  devised  to  the  de- 
fendant, using  and  enjoying  the  rooms,  stoop^  kitchen,  cellar  and 
chamber,  and  the  whole  house,  as  she  pleased,  and  shortly  there- 
after claimed  her  dower  in  the  lands  devised  to  the  defendant,  and 
proceeded  to  have,  and  did  have  one-third  part  of  the  said  lands 
and  premises  set  off  to  her  for  her  dower,  and  that  the  plaintiff, 
had  from  that  time  since  hitherto  had  the  use  and  occupation, 
and  received  the  rents  and  profits  of  the  said  one-third  part  of 
the  said  lands  set  off  to  her  for  her  dower  as  aforesaid.  And 
the  defendant  denied  that  he  became  or  was  liable  to  sufficiently 
support  or  maintain  the  plaintiff  out  of  any  property  bequeathed 
by  the  said  testator  to  him ;  and  that  such  support  and  main- 
tenance was  by  the  said  will  or  otherwise  made  a  charge  on  the 
lands  devised  to  him  as  aforesaid.  And  he  insisted  that  the 
provision  made  in  the  said  last  will  and  testament  for  the.  sup- 
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port  and  maintenanoe  of  the  plaintiff,  with  the  use  of  the  toatnSy 
stoop,  kitchen,  cellar  and  chamber,  vas  aooording  to  ihe  trae 
intent  and  meaning  of  the  said  will,  and  the  intention  of  the  te^ta* 
tor,  to  be  in  lieu  of  any  claim  of  dower,  on  the  part  of  the  plain- 
tiff, in  the  lands  devised  to  the  defendant,  and  that  she,  having 
elected,  claigied,  and  taken  her  dower  in  the  said  lands,  and 
hitherto  used  and  enjoyed  the  benefit  thereof,  had  thereby  waived 
and  relinquished  all  the  benefits  of  the  provisions  made  tot  her 
support  in  and  by  said  will.  And  the  defendant  alledged  that 
he  had  at  all  times  hitherto,  since  the  death  of  his  father,  ftd^ 
filled  and  discharged  aU  the  duties  and  obligations  to  and  towards 
his  mother,  the  plaintifi^  imposed  upon  him  by  the  said  last  will 
and  testament  or  otherwise,  and  was  still  ready  and  willing  so 
to  do. 

A  replication  was  filed,  taking  issue  upon  the  new  matter  set 
up  in  the  answer,  and  denying  that  the  provision  in  the  testator's 
will,  for  the  plaintiff,  was  intended  to  be  in  lieu  of  dower. 

On  the  trial,  the  plaintiff  proved  the  expense  of  her  board 
and  support  up  to  the  commencement  of  the  suit,  and  that  the 
lands  devised  to  the  defendant  were  worth  from  thirty  to  thirty^ 
five  dollars  per  acre.  It  was  also  proved  that  the  plaintiff  had 
demanded  and  received  her  dower  in  the  lands  devised  to  the 
defendant  The  circuit  judge  denied  a  motion  for  a  nonsuit,  and 
the  jury,  under  his  direction,  rendered  a  verdict  in  fav(ff  of  the 
plaintiff  for  $812,19.  And  the  defendant,  upon  a  bill  of  ezuep* 
tions,  now  moved  for  a  new  trial. 

T.  B.  MitcheOy  for  the  plaintiff. 

H,  Adams,  for  the  defendant. 

By  the  Court,  Willard,  P.  J.  The  pecuniaiy  provision, 
made  by  George  Lasher  by  his  last  will,  in  favor  of  his  wife, 
the  plaintiff,  was  not  stated  in  the  will  to  be  in  lieu  of  dower. 
It  was  to  continue,  moreover,  so  long  only  as  she  remained  his 
widow,  and  it  was  charged  with  the  fufnishing  a  home  for  his 
two  daughters,  so  long  as  they  remained  single. 
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When  the  testamentary  diBposilion  in  favor  of  the  irife  is  not 
expressed  to  be  in  lien  of  dower  she  is  not  pnt  to  her  election^ 
unless  the  terms  and  provisions  of  the  will  be  totally  inconsist- 
ent  with  her  cl^m.  {See  2  R.  S.  714,  i  18.  Church  v.  Bull 
and  wife,  2  Demo,  480.  S.  C.  in  Supreme  Court,  5  HUly  206. 
Sanfard  v.  Jackson,  10  Paige,  266.  Cruisers  Digest,  tiOe 
6,  cA.  4.)  The  presumption  is  that  the  bequest  was  intended 
as  a  bonnty,  unless  the  contrary  appears,  expressly,  or  by  neces- 
sary implication.  The  claim  of  dower  is  always  favored ;  and  it 
must  prevail  where  the  testamentary  provision  is  of  shorter 
continuance  than  the  estate  in  dower,  and  charged  with  a  bur- 
then. The  devise  to  the  defendant  was  of  the  bulk  of  the 
testator's  estate,  and  was  apparently  ample  to  fulfill  all  the 
intentions  o^the  will,  after  deducting  the  dower  of  the  plaintiff. 
Her  acceptance  of  dower,  therefore,  did  not  deprive  her  of  the 
support  provided  for  in  the  will. 

The  testator  devised  to  the  defendant  one  hundred  acres  of 
his  home  lot  and^fifteen  acres  of  wood  land,  in  fee,  and  charged 
him  with  the  payment  of  one  hundred  and  fifty  dollars  to  each 
of  his  three  sisters,  being  $450.  The  will  then  proceeds  thus: 
^  I  also  will  and  order  that  my  said  wife  Oatherine  be  well  and 
sufKsiently  supported  and  maintained  by  my  son  Elias  out  of 
the  property  bequeathed  to  him,  so  long  as  she  may  remain  my 
widow."  It  is  insisted  by  the  defendant  that  as  the  term  be- 
queath is  only  applicable  to  a  testamentary  disposition  of  per- 
sonal estate,  and  as  none  such  is  mentioned  in  the  will,  the 
defendant  takes  nothing  under  the  will  which  is  chargeable 
with  the  support  of  the  plaintiff.  Although  the  word  '^  devis^ 
is  the  appropriate  term,  in  a  will,  to  pass  real  estate,  and  be- 
queath, the  term  appficable  to  gifts  of  personal  property,  yet  a 
strict  adherence  to  technical  words  is  not  necessary  to  give  effect 
to  any  species  of  disposition.  In  Doe  v.  Tofidd,  (11  East,  246,) 
the  testator's  real  estate  was  held  to  pass,  under  a  will  bequeath- 
ing his  pej'sonal  estate;  it  being  manifest,  from  the  whole 
scope  of  the  instrument,  that  a  disposition  of  his  real  estate  was 
intended ;  and  see  to  the  same  effect  Roe  v.  Patterson,  (16 
East,  221.)    Technical  words  are  indeed  presumed  to  be  used 
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in  their  legal  sense,  unless  the  context  contains  a  clear  indica- 
tion to  the  contrary.  {Lane  v.  Lord  Stanhope^  6  D.  ^  E. 
852,  per  Lord  Kenyon.)  And  to  the  same  effect  are  the  ob- 
servations of  Lord  Alvanley  in  Thellusson  y.  Woodford,  4  Ves. 
329.)  Where  the  intention  of  the  testator  is  plain,  it  will  be 
allowed  to  control  the  legal  operation  of  words,  however  techni- 
cal {Jesson  V.  Wrighiy  2  Bligh,  1.  2  WUl.  Ex.  710.)  It  is 
perfectly  manifest  that  the  testator  intended  to  charge  the  sup- 
port of  his  wife  upon  the  property  devised  to  his  son  Elias. 
This  intention  should  not  be  defeated,  because  in  referring  to 
the  real  estate,  devised  to  him,  he  designates  it  as  ^^  property 
bequecUhed"  to  him.  The  testator  clearly  intended  to  provide  a 
support  for  his  wife.  He  had  devised  to  his  son  an  ample  estate 
able  to  bear  the 'charge,  and  had  bequecUhed  to  him  nothing. 
By  the  construction  insisted  on  by  the  defendant,  the  whole 
provision  for  the  wife  will  be  defeated,  and  the  defendant  receive 
the  bulk  of  the  estate  exonerated  from  the  charge.  This  would 
be  unjust.  The  word  legacy  may  apply  to  real  estate,  if  the 
intent  so  require.  (2  HiUiardj  529,  i  55.)  The  defendant,  hav- 
ing accepted  the  devise  to  himself,  became  charged  with  the 
support  of  the  plaintiff.  It  is  admitted  by  the  pleadings  that 
on  the  death  of  the  testator  he  entered  upon  and  was  possessed 
of  the  lands  devised  to  him. 

The  acceptance  of  the  lands  devised  charged  with  the  plain- 
tiff's support,  was  a  sufficient  consideration  to  raise  a  promise 
to  pay  for  that  support.  The  value  of  the  support  during  the 
period  covered  by  this  action  was  proved.  No  question  on  that 
point  is  raised  by  the  bill  of  exceptions.  The  former  suit  was 
for  the  support  of  the  plaintiff,  for  a  period  previous  to  the  lime 
for  which  the  present  action  was  brought^  and  therefore  formed 
no  bar  to  the  present  action.  It  was  not  like  the  case  of  Fish  v. 
FoUeyj  (6  Hill,  ^.)  There  was  an  express  covenant,  the  breach 
of  which  entitled  the  covenantee  to  damages  equivalent  to  tiie 
rights  secured  by  it.  But  here  is  a  charge  of  support,  continu- 
ing in  its  own  nature,  during  the  lifetime  of  the  plaintiff,  which 
could  not  be  estimated  in  a  single  suit. 

There  is  nothing  in  the  language  of  the  will  which  indicates 
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that  the  plaintiff  was  to  be  sapported  in  the  house  on  the  prem- 
ises ;  nor  did  it  appear  that  the  ezpense  of  the  sapport  in  the 
family  of  her  son  in  law  was  any  greater  than  if  she  had  kept 
house.  The  case  differs  from  PwA  v.  Paol^  (1  HiU^  580,)  which 
was  a  coyenant  to  keep  and  maintain  certain  children,  which 
the  court  thought  from  all  the  surrounding  facts,  meant  to  keep 
and  maintain  them  as  members  of  the  defendant's  fandly.  One 
of  the  children  voluntarily  went  away,  and  did  not  return,  and 
it  was  held  that  the  covenantee  could  not  sustain  an  action  to 
recover  the  value  of  the  support.  There  was  no  evidence  that 
the  defendant  offered  to  support  the  plaintiff,  in  his  own  house, 
or  elsewhere. 

The  record  of  the  former  suit  was  introduced  by  the  plaintiff 
without  objection  at  the  time.  The  remark  of  the  learned  judge, 
that  the  record  was  evidence  of  the  defendant's  entry  under  the 
will,  and  of  the  defendant's  promise,  was  entirely  immaterial, 
inasmuch  as  the  defendant's  entry  under  the  will  stands  admit- 
ted by  the  pleadings,  and  the  law  raises  the  promise,  to  support 
the  plaintiff,  from  the  acceptance  of  the  devise. 

On  the  whole,  I  perceive  no  error  in  the  ruling  at  the  circuit. 

New  trial  denied. 

nViRRBN  Qeneral  Term,  liay  3, 1862.     WiUardj  Band  and  Cody,  Justices.] 


Enos  vs.  Hulett  and  others,  trustees,  &c. 

The  tmstees  of  a  school  district  have  no  right  to  ^ay  a  tax  upon  their  district, 
imder  the  act  of  March  26. 1849,  establishing  free  schools,  without  first  giv- 
ing their  district  an'opportonity  to  vote  on  the  qnestioi^ 

The  tmatees  have  no  right  to  assess  the  uncollected  arrearages  of  a  {weTions 
quarter,  upon  a  subsequent  quarteri  witjiout  a  vote  of  their  district,  direct- 
ing it  to  be  done. 

When  the  trustees  exempt  indigent  persons  from  the  payment  of  teacher's 
wages,  the  amount  of  such  exemptions  must  be  assessed  upon  otiier  persana 
liable  to  taxation,  for  the  quarter  or  term  in  which  theezemptiooiaallowed. 
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'  This  action  was  brongbt  for  the  wrongful  conversion  of  a  plow 
and  50  pounds  of  sole  leather,  the  property  of  the  plaintiff,  in 
April,  1850.  The  defendants  denied  the  plaintiff's  cause  of  ac- 
tion, and  they  also  justified,  as  trustees  of  school  district  No.  22 
in  Johnstown,  under  a  tax  laid  by  them  for  teacher's  wages  for 
the  term  commencing  about  the  1st  November,  1849,  on  taxable 
property  according  to  the  last  assessment  roll  of  the  town,  and 
to  collect  which  they  issued  their  warrant  to  John  W.  Mott,  the 
collector,  who  took  and  sold  the  property.  The  cause  was  tried 
on  the  19th  of  June,  1850,  by  jury,  and  a  verdict  was  fouiid  for 
the  plaintiff  for  1^6,11,  the  value  of  the  property  taken,  on  which 
the  justice  gave  judgment.  The  defendants  appealed  to  the 
Fulton  county  court,  where  the  judgment  was  affirmed  in  April, 
1851.    The  defendants  then  appealed  to  this  court. 

W.  Waity  for  the  appellants. 

MeMexrtin  ^  Fraaer^  for  the  respondent. 

By  the  Courts  Willard,  P.  J.  There  was  no  evidence  giv- 
ing the  defendants  jurisdiction  of  the  plaintiff,  or  authorizing 
them  to  impose  a  tax,  or  to  issue  their  warrant.  It  does  not  ap- 
pear that  the  plaintiff  sent  children  to  the  school,  or  that  be 
resided,  or  had  property  in  the  district  during  the  period  in 
which  the  tax  accrued.  It  was  admitted,  however,  by  the  plain- 
tiff's counsel,  that  the  tax  list  and  warrant,  relied  on  by  the 
defendants,  were  regular  on  their  face,  and  that  if  the  trustees 
were  authorized  to  levy  the  tax,  without  a  vote  of  the  district, 
the  tax  list  and  warrant  would  protect  them.  The  warrant  was 
dated  6th  April,  1850,  and  signed  by  all  the  defendants  as  trus- 
tees, and  to  it  was  annexed  a  list  of  taxes  against  fifty-eight 
individuals,  despribed  as  taxable  inhabitants  of  the  district, 
amounting' in  the  aggregate  to  $115,85.  The  plaintiff  is  taxed 
$4,22  in  that  list.  It  was  proved  that  the  items  composing  the 
tax  list  were  made  up  as  follows :  $10  for  wood  and  cleaning 
sehool  house ;  $7,17  remaining  uncollected  in  a  rate  bill  for  a 
previoos  term,  and  which  had  been  assessed  to  individuals  whmi 
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4he  defendants,  in  April,  1850,  decided  should  be  ezenf  ted^fiOBi 
the  tax ;  and  the  remainder  was  for  teacher's  wages  which  aih 
<med  between  October  1, 1849,  and  April  1, 1850.  ^e  tmo- 
tees  did  not  call  a  meeting  to  act  on  the  above  items,  or  eiithe^ 
of  them,  bat  made  the  estimates  themselves.  And  the  only 
question  which  fairly  arises  in  the  case  is,  whether  the  trustee 
were  aathorized  to  levy  this  tax,  without  a  vote  of  the  district.. 

I.  At  the  time  the  warrant  and  tax  list  were  made  oat,  the  b^ 
entitled  "  An  act  establishing  free  schools  throoghoat  t|^  state^'^ 
passed  March  26, 1859,  was  in  operation,  and  had  been  sii^ce  the 
month  of  November,  1849.  (Iiatr^o/1849,  p.  192,  §  61.)  Th^ 
8ih  section  of  that  law  repealed  all  laws  and  parts  of  laws  incoft- 
aistent  with  the  provisions  of  the  act  It  therefore  repealed  thq 
power  to  collect  by  rate  bill,  given  by  the  act  of  Deoemb^t 
1847,  {Laws  o/1847,  i  82,)  and  it  substitated  a  new  mode  of 
rusing  the  necessary  fonds  for  carrying  on  schools.  The  thii^d 
section  provides  that  the  trustees  of  school  districts  shall  prepare 
an  estimate  of  the  amount  of  money  necessary  to  be  raised  i^ 
the  district  for  the  ensuing  year,  for  the  payment  of  the  debtd 
and  expenses  to  be  incurred  by  said  district  for  fuel,  foraitare^ 
school  apparatus,  repairs  and  insurance  of  school  house,  teadier'a 
wages  and  contingent  expenses,  exclusive  of  the  public  iw>B(eyi 
&c.  &c.  and  shall  cause  printed  or  written  notices  thereof  to  be 
posted  for  two  weeks  previous  to  said  meeting,  upon,  the  s^hoQ) 
house  door  and  in  three  or  more  of  the  most  public  pl^uses  ioi 
said  district.  The  trustees  are  required  to  present  that  estiniate 
to  such  meeting,  and  the  legal  voters  of  such  distriot.  shaQ  vote 
thereon  for  each  item  separately,  and  so  much  of  said  estimate 
as  shall  be  approved  by  a  majority  of  such  voters  pvese^ti  shi^ 
be  levied  and  rsised  by  tax  on  said  district,  in  the  sapie  manner 
US  other  district  taxes  are  now  by  law  levied  and  collected*  Thd 
5th  section  provides  that  the  distriot  meeting  may  ac^Qun  firen 
time  to  time  if  tl^e  trustees  have  osfiitted  to  wfike  th^  estiwatft 
and  post  the  notices  required  by  }aw ;  and  the  6th  section  enftct$ 
|hat  if  the  district  neglects  to  raise  by  tax  the  required  swi»  it 
shall  be  the  duty  of  the  trustees  to  repair  the  school  howe^.puh 
diMt  tbe  necessary  fuel,  and  employ  a  teacher  for  feiir  j 
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and  the  expenses  shall  be  levied  and  collected  in  the  manner 
provided  by  the  third  section.  The  defendants  did  not  pursue 
any  of  the  steps  pointed  out  by  the  act,  but  laid  the  tax  them- 
selves, without  giving  the  district  an  opportunity  to  vote  upon 
the  question.  The  defendants  insist  that  the  free  school  act,  so 
called,  is  conformable  to  the  constitution.  This,  however,  is  con- 
troverted by  the  plaintiff.  But  if  the  act  be  constitutional,  the 
defendants  showed  no  right  to  levy  the  tax,  and  consequently 
the  judgment  against  them  was  right. 

On  its  face  the  tax  list  seems  to  have  been  made  out  under 
the  act  of  1849,  (the  free  school  act.)  It  is  a  tax  lisi^  and 
not  a  r(ite  bill.  The  answer  sets  up  that  they,  the  defendants, 
laid  a  taoc  for  teacher's  wages  for  the  term  commencing  in  No- 
vember, 1849,  according  to  the  last  assessment  roll  of  the  town, 
on  which  they  issued  their  warrant,  &o.  The  proof  is,  that 
the  tax  list  was  for  $10  for  wood  and  cleaning  house,  and 
$7,17,  the  balance  of  an  uncollected  rate  bill  of  a  previous  quar- 
ter, which  the  trustees  assessed  upon  the  subsequent  quarter, 
having  ^st  exempted  the  persons  so  charged,  and  the  balance 
was  teacher's  wages  from  October,  1849,  to  April,  1850.  The 
proof  does  not  support  this  answer ;  and  the  answer,  if  true, 
does  not  state  facts  enough  to  constitute  a  defense. 

II.  But  suppose  the  proceedings  of  the  trustees  were  under 
the  act  of  December,  1847,  {Laws  o/1847.  p.  683,)  and  the  free 
school  act  of  1849  had  never  passed,  the  defense  is  equally  unar 
vailing.  The  82d  section  of  the  act  of  1847  {Laws  o/1847,  p. 
699,  700)  empowers  the  trustees  to  exempt  from  the  payment  of 
the  wages  of  teachers,  either  in  part  or  wholly,  such  indigent 
persons  within  the  district  as  they  shall  think  proper,  in  any 
one  quarter  or  term,  and  the  same  shall  be  a  charge  upon  the 
district.  They  are  to  certify  the  exemptions,  and  deliver  the 
certificate  thereof  to  the  clerk  of  the  district,  to  be  kept  on  file 
in  his  office.  The  fair  construction  of  this  is,  that  the  amount 
of  the  exemptions  should  be  assessed  upon  the  other  persons  lia- 
ble to  taxation  for  the  quarter  or  term,  in  which  the  exemption 
is  allowed.  Thus  the  exemptions  in  the  quarter  ending  Aih 
Ootebev,  1849,  should  be-  assessed  upon  the  assessment  r<dl  for 
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th&t  qtiarter.  Bat  the  trustees  did  not  allow  an  exemption  for 
that  quarter,  bat  issaed  the  warrant  for  the  whole  sam.  When 
the  collector  retarned  the  warrant  as  ancoUected  as  to  $7,17, 
the  trastees,  at  the  end  of  the  sabsequent  quarter,  gave  a  certifi- 
cate of  exemption,  and  assessed  the  amount  upon  the  persons 
liable  to  taxation  in  the  subsequent  quarter.  The  84th  section 
of  the  act  provides  for  this  case  thus :  "  When  by  reason  of  the 
inability  to  collect  any  tax  or  rate  bill,  there  shall  be  a  deficiency 
in  the  amount  raised,  the  inhabitants  of  the  district  in  district 
meeting  shall  direct  the  raising  of  a  suflicient  sum  to  supply 
such  deficiency  by  tax,  or  the  same  shall  be  collected  by  rate  bill, 
as  the  case  may  reqtdre."  The  109th  section  provides  that 
when  the  trustees  of  any  school  district  are  required  or  author- 
ized by  law,  or  by  vote  of  their  district,  to  incur  any  expense 
for  such  district,  and  when  any  expenses  incurred  by  them  are 
made  by  express  provision  of  law  a  charge  upon  such  district, 
they  may  raise  the  amount  thereof  by  tax  in  the  same  manner 
as  if  the  definite  sum  to  be  raised  had  been  voted  by  a  district 
meeting,  and  the  same  shall  be  collected  and  paid  over  in  the 
same  manner.  This  section  does  not  apply  to  the  exemption  of 
poor  scholars,  for  that  had  already  been  provided  for  by  the  84th 
section.  It  was  made  for  cases  where  the  exact  sum  could  not 
be  previously  known,  as  the  expenses  of  fuel  and  repairs,  for  ex- 
ample, when,  after  they  have  been  voted  by  the  district,  the  trus- 
tees may  raise  the  amount,  by  a  tax,  in  the  same  manner  as  if 
the  exact  amount  had  been  determined  by  the  vote.  This  was 
contrary  to  the  former  law.  The  109th  section  of  the  act  of 
1847,  supra,  was  copied  from  the  14th  section  of  the  act  of  May 
26, 1841,  {Laws  of  1841,  p.  238,)  which  received  a  judicial  con- 
struction by  the  supreme  court  in  Ackerman  v.  Vaily  (4  Denio, 
297.)  Under  the  act  for  the  better  establishment  of  common 
schools,  of  the  15th  of  April,  1814,  {Laws  o/1814,  cA.  192,)  it 
was  held  that  a  definite  sum  must  be  voted  by  the  district,  as  a 
tax  on  the  inhabitants  of  the  district,  before  the  trustees  could 
issue  their  warrant.  {Robinson  v.  Dodg-e,  18  John.  Rep.  851. 
Trumbull  v.  Whtte^  5  Hill,  46.)  The  section  in  question  (i  109) 
justified  the  trastees  in  including  the  expense  of  wood,  and  clean- 
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Ing  the  h<mse,  in  the  hill,  bat  did  not  anthoriKe  them  to  include 
4he  #7,17,  without  a  vote  of  the  district.  The  exemption  at  a 
poor  Scholar  was  not  ah  expense  incurred  by  the  trustees,  within 
ihe  meaning  of  i  109. 

In  no  view  of  the  case,  can  the  judgment  be  disturbed.  If 
4he  free  school  act  was  in  force,  and  the  warrant  was  issued 
under  that  act,  it  was  void  because  the  steps  had  not  been  pur- 
iBued  which  that  act  required.  If  the  case  is  to  be  governed  by 
the  former  law,  the  trustees  were  not  warranted  in  assessing 
upon  a  subsequent  quarter,  the  uncollected  arrearages  of  a  pre- 
•viouB  quarter,  withouit  a  vote  of  their  district.  When  the  trus- 
tees exercise  their  power  of  exemption,  the  assesement  must  be 
upon  the  persons  taxable  in  the  same  quarter. 

Judgment  affirmed. 

[WiRftEN  General  Term,  May  8,  1852.  mUard,  Hand,  Cody  and  C.  L. 
AlUn,  JuBtioefl.] 


Buck  vs.  Waterbury  and  Jordan 

Tl^  cottrt  wiU  not  rerene  the  Judgment  of  a  Jiutioe  of  the  peace,  in  a  caae 
where  no  one  appeared  for  the  defendant,  for  the  error  of  the  justice  in 
permitting  an  improper  answer  to  be  given  by  a  witness ;  if  there  is  enough 
testimony  besides,  free  fh>m  all  objection,  to  stistain  the  Judgment 

This  was  an  appeal  frotn  a  judgment  of  the  Saratoga  c6tmty 
-eourt.  The  plamtiff  sued  the  defendants  in  a  justice's  court. 
!I!be  summons  was  returned  by  the  constable  personally  served 
on  the  defendant  Waterbury.  There  was  no  return  as  to  Jar- 
dati,^e  o^her  defendant.  The  complaint  contained  three  counts ; 
4me  for  work,  labor  and  services,  demanding  $90  as  the  balanee 
4ue ;  «nd  the  others  for  the  breach  by  the  defendants  of  a  con- 
tract between  the  parties,  in  dismissing  the  plaintiff  and  his  in- 
tfnt  children  from  the  employment  of  the  defendants,  in  their 
woolen  fitctory,  before  the  expiration  of  the  time  for  which  tliey 
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were  -employed  ^  for  ^wiiich  ten  dollars  was  claimed  as  the  dam- 
ages. .  Xheali^atioiui  of  the  complaint  were  substantia!!  J  proved^ 
iMdtlM  jvstice  gave  judgment  for  the  plaintiff  for  $100  dam- 
Sges^and  the  costs.  On  appeal  by  the  defendants,  the  oeuntj 
mviit  reversed  the  j«dgment,  and  the  plaintiff  appealed  to  tiiis 
ioovt 

H.  W,  Merrill  for  the  appellant. 

/  W.  Oulirer,  fct  the  respondents. 

JBf  the  Ceurty  Wkllard,  P.  J.  As  neiiber  of  the  defend- 
«Mto  appeaiied,  and  the  justice  tried  the  cause  ex  parte,  the  de- 
fendaaits  are  *en titled  to  raise  the  same  objection  as  to  jnrisdic- 
tiea  as  if  die  pomt  had  been  raised  in  the  court  below.  The 
revised  staitntes,  (2i2  vol.  k  122,)  settle  this  •question  against  the 
^Igeeti^.  Thart  section  is  in  these  words :  "  K  process  ^all 
have  issued  against  twe^or  more  p^sons  jointly  indebted,  ^und 
shall  have  been  personally  served  upon  eidieir  of  the  defendants, 
the  <lefendaDit  who  may  have  been  served  with  process,  shall  aa^ 
«wer  to  tbe  plaiavdlff ;  and  the  judgment  m  such  case,  if  ren^ 
deredJn  favor  of  the  plaintiff,  shaU  be  against  all  the  defend- 
ants, in  the  Same  manner  as  if  all  bad  been  served  with  pro- 
cess 4  biit«eS)ecQtions  shall  issue  only  dm  the  mauDer  hereafter 
4ire<$ted.^'  The  ^coimty  court  reversed  the  judgment  of  the  jus- 
tice tbecsnise  the  plaintiff's  daughter,  in  the  course  of  her  evi- 
d^koe,  ^said  "  It  was  one  dollar  a  week  damage  to  father  when  I 
"was  out'of  employ ;"  and  because  the  plaintiff  ^s  son,  in  Ihe  course 
'of  his  evideniee,  sadd,  "  It  was  ten  doUars  damage  to  father  on 
<aceount  of  -theiar  dischacging  me  before  the  eight  or  nine  months 
^CKpixed."  I  «.gree  ^ith  th«  county  judge  that  both  those  an- 
swers wetie  improperly  ^ven,  as  containing  the  mere  opinion  of 
4he  witnesses  on  ^e  question  of  damages.  The  case  was  not 
ene  ialling  ^thin  tbe  exceptions  to  the  r^e,  which  excludes  the 
opinion  .of  rthe  w^Hnass.  (4  Bcfrb.  2SG,  261.  7  Id,  314,  74. 
2  <joinM.  514.  4  Demo^  870.)  There  is  no  dispute  about  the 
mde,  dr^ihe  *excepti(AS  to  it,  though  the  application  of  it  is  not 
iJUrt^  Iree^from  embarrassment. 
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If  the  answers  of  the  witnesses  be  stricken  ont,  and  nothing 
left  in  the  return  but  the  evidence  of  fact,  the  testiinony  is  abund- 
ant to  sustain  the  judgment  of  the  justice.  The  cause  was  tried 
by  him  without  a  jury ;  and  is  it  right  to  reverse  a  judgment 
given  in  conformity  to  the  justice  of  the  case,  and  the  very  right 
of  the  matter,  because  an  improper  question  was  put  and 
answered,  or  because  improper  evidence  was  given  by  the  wit- 
ness when  not  called  for  by  the  party  ?  It  is  well  settled  that 
no  1)111  of  exceptions  can  be  taken  to  the  decision  of  a  justice ; 
nor  can  there  be  a  demurrer  to  evidence,  or  a  special  verdict  in 
that  court.  (3  Caines,  140.  13  John.  249.)  The  practice  has 
always  been  for  the  appellate  court  to  review  justices'  judgments 
with  great  liberality,  and  the  statute  expressly  requires  that  it 
shall  give  judgment,  as  the  right  of  the  matter  may  appear, 
without  regarding  technical  omissions,  imperfections  or  defects 
in  the  proceedings  before  the  justice,  which  did  not  affect  the 
merits,  (2  R.  S.  257,  §  181.)  In  DoolUile  v.  Eddp,  (7  Barb. 
74,)  a  question  had  been  asked  before  the  justice,  calling  for  an 
opinion  of  the  witness  as  to  the  amount  of  the  party's  damages, 
and  had  been  permitted  to  be  answered.  But  as  the  witness 
only  stated  facts  in  his  answer,  and  gave  no  opinion,  this  court 
refused  for  that  reason  to  reverse  the  judgment.  {See  9  Barb. 
678,  per  Selden^  J)  Mr.  J.  Hand,  who  delivered  the  opinion  of 
the  court,  very  properly  remarked,  that  error  will  not  lie  for  an 
erroneous  decision,  when  no  harm  was  done  by  it.  This  court 
acts  upon  that  principle  in  reversing  the  decisions  of  referees, 
and  the  circuit  court,  upon  a  case.  It  does  not  grant  a  new  trial 
unless  there  be  strong  probable  grounds  to  believe  that. the 
merits  have  not  been  fully  and  fairly  tried,  and  that  injustice 
has  been  done.  {Crary  v.  Sprague,  12  Wend.  41.  Benjafnin 
V.  SmUh,  Id.  404.  Hayden  v.  Palmer,  2  Hill,  206.  Wil- 
lotighby  V.  Comstockj  3  Id.  389.)  The  same  principle  was 
applied  even  in  a  ca|fe  of  murder,  in  Shorter  v.  The  People, 
(2  Comst.  198,)  where  the  case  was  presented  on  a  bill  of  ex- 
ceptions. This  rule  always  prevailed  in  the  court  of  chancery. 
If  improper  evidence  was  received  by  the  vice  chancellor,  his 
decree  was  never  reversed  for  that  cause,  if  after  disregarding 
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the, exceptionable  evidence,  enough  remained  to  sustain  it.  The 
supreme  court,  in  the  5th  district,  applied  the  same  principle  on 
the  review  of  the  decisions  of  justices  of  the  peace ;  thus 
adopting  the  same  rule  that  governs  -on  an  application  to  set 
aside  a  verdict  or  report  of  referees  in  this  court,  upon  a  case. 
{Bort  V.  Sndthj  5  Barb.  283.)  We  adopted  the  same  rule  in 
Spencer  v.  The  Saratoga  and  Whitehall  Railroad  Co.  at  the 
last  January  term.(a) 

Upon  these  grounds,  I  am  of  opinion  that  the  judgment  of 
the  county  court  should  be  reversed,  and  that  of  the  justice 
affirmed. 

Judgment  accordingly. 

[Warren  General  Term,  May  3,  1862.  WiUardj  Hand,  Cody  and  C.  L. 
ABen,  Justices.] 

(a)  12  Barb.  882. 


Martin  and  others  vs,  Ballou. 


A  testator,  by  his  wiH,  devised  and  directed  as  follows :  "  First,  I  give  and 
deiise  to  my  sons  all  my  real  estate,  together  with  the  stock,  and  farming 
utensils,  &c.  The  land  to  be  divided  as  hereafter  mentioned."  After 
giving  various  legacies,  the  testator  proceeded  as  follows:  ''I  give  and 
devise  to  my  son  B.  all  that  farm  whereon  he  now  lives,  &c.  by  his  paying 

I  to  the  other  heirs  the  snm  of .    I  give  and  devise  to  my  son  D.  the 

fkroL  whereon  he  now  lives,  &c.  by  his  paying  to  the  other  heirs  tho  snm 

I  of .    I  give  and  devise  to  my  son  D.  A.  [the  defendant]  all  the  home- 

I  stead  whereon  I  now  live,  &c.  by  his  paying  to  the  other  heirs  the  sum 

of ,    I  give  to  my  son  S.  W.  the  use  of  the  C.  fkrm  daring  his  life,  and 

then  to  his  heirs  if  he  should  leave  any ;  if  not  then  the  law  makes  pro- 
vision in  such  cases.  But  if  he  reforms  during  my  life,  I  think  he  ought 
to  have  more.  It  is  my  will  and  intention  that  R.  D.  and  D.  A.  [his  sons] 
shoU  support  me  and  pay  all  my  debts.  I  am  not  prepared  at  present  to 
say  what  each  must  pay :  my  book  will  show,  nearly,  what  each  one  has 
had ;  after  paying  D.  and  D.  A.  for  their  labor,  that  should  be  made  as 
nearly  equal  as  possible."  In  an  action  of  ejectment  brought  by  the  other 
heirs  of  the  testator,  against  D.  A.  to  recover  possession  of  the  premised* 
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devised  to  bim.  Hdd  1.  That  if  the  deyises  of  the  real  estate  were  intended 
to  be  upon  candUumf  the  conditions  were  subsequent,  and  they  being  impos- 
sible to  be  performed,  by  reason  of  the  testator's  neglect  to  specify  the 
sums  to  be  paid  by  the  devisees,  were  void,  and  the  devisees  took  absolute 
estates  in  fee.  • 

2.  That  the  clauses  of  the  will  respecting  the  payment  to  the  other  heira,  by 
the  devisees,  of  sums  of  monef  not  specified  by  the  testator^  could  not  be 
regarded  as  UmUationt  of  the  estates  devised. 
8.  That  the  will  was  not  void  for  uncertainty,  but  was  valid,  and  sufBdent  to 

pass  the  real  estate  devised  to  the  defendant 
When  a  condition  subsequent  becomes  impossible  to  be  performed,  the  estate 

will  not  be  dei^ted  or  forfeited ;  aliUr  as  to  conditions  precedent. 
It  is  a  well  established  rule,  in  the  construction  of  wills,  that  no  form  of  words 
will  constitute  a  condition  precedent,  where  the  intention  of  the  testator, 
to  be  collected  Arom  every  part  of  the  will,  clearly  indicates  a, different 
purpose. 
Conditional  limitations  are  never  to  be  extended  beyond  what  is  absolutely 
necessary  fh>m  the  context  of  the  will,  and  will  not  be  supposed  to  govern 
any  disposition,  except  that  upon  which  they  may  naturally  be  supposed  to 
attach. 
It  is  no  argument  against  the  validity  of  a  will  that  it  makes  no  provision  for 
the  payment  of  the  legacies.    When  no  direction  is  given  by  the  testator, 
the  law  appropriates  the  personal  property  to  the  payment  of  legacies. 

This  action  was  brought  for  the  recovery  of  the  possession 
of  real  property  sitnated  in  the  county  of  Saratoga,  by  the 
plaintiffs  as  some  of  the  heirs  at  law  of  Dutee  Ballou  deceased. 
The  defendant  set  up  as  a  defense,  the  will  of  Dutee  Ballou, 
and  claimed  as  devisee  under  it.  The  clauses  in  the  will,  under 
which  it  was  claimed  the  devise  was  to  be  sustained,  were  as 
follows :  "  First.  I  give  and  devise  to  my  sons  aU  my  real 
estate^  together  with  the  stock,  and  farming  utensils,  and  hogs- 
heads, barrels,  boxes,  that  are  in  use  or  useful  on  the  premises. 
The  land  to  be  divided  as  hereafter  mentianedJ^  After  giving 
legacies  to  several  of  his  children  and  grandchildren,  most  of 
whom  are  plaintiffs  in  this  action,  the  testator  proceeded  as  fol- 
lows :  ''  I  give  and  devise  to  my  son  Rensselaer  all  that  farm 
whereon  he  now  lives,  (commonly  called  the  Gifford  farm)  by 
his  paying  to  the  other  heirs  the  sum  of .  I  give  and  de- 
vise to  my  son  Dutee  the  farm  whereon  he  now  lives,  commonly 
called  the  Kelsey  farm,  together  with  the  lot  that  was  pur- 
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chased  off  the  Brower  farm,  hj  his  paying  to  the  other  heirs 

the  sum  of .    I  pve  and  devise  to  my  son  Daniel  A.  [the 

defendant]  all  the  homestead  whereon  I  now  live,  together  with 
the  lot  called  the  Rosevelt  lot,  by  his  paying  to  the  other  heirs 

the  sum  of .    I  give  to  my  son  gamuel  Willard.  the  use  of 

the  Crandall  farm,  during  his  life,  and  then  to  his  heirs  if  he 
should  leave  any,  if  Q4>t,  then  the  law  makes  provision  in  such 
eases.  But  if  he  reforms  during  my  life,  I  think  he  ought  to 
have  more;  -  It  is  my  will  and  intention  that  Rensselaer,  Dutee 
and  Daniel,  shall  support  me  and  pay  all  my  debts.  I  am  not 
prepared  at  present  to  say  what  each  must  pay ;  my  book 
.  will  show,  nearly,  what  each  one  has  had ;  after  paying  Dutee 
and  Daniel  for  their  labor,  that  should  be  made  as  near  equal 
as  possible. 

Lastly.  I  hereby  nominate,  constitute,  and  appoint,  my  said 
sons  Rensselaer,  Dutee  and  Daniel,  my  sole  executors  of  this 
my  last  will  and  testament,  hereby  establishing  and  confirming 
this,  and  this  only,  as  my  last  will  and  testament."  In  testi- 
mony, &c  Signed  and  sealed.  The  plaintiffs  demurred  to  the 
answer,  thereby  presenting  the  question,  as  to  the  sufficiency 
of  the  will  to  pass  the  real  estate  in  controversy  to  the  defendant. 

A.  Deofij  for  the  plaintiffs. 

iS*.  Stevensj  for  the  defendants. 

By  the  Court,  C.  K  Allen,  J.  The.  principal  argument 
urged  in  support  of  the  demurrer  in  this  case  is,  that  the  will 
is  entirely  inoperative  as  a  will  of  real  estate,  for  the  reason 
that  the  devises  are  made  upon  a  condition  which  the  testator 
has  omitted  fully  to  express.  That  the  will  was  therefore  never 
completed  and  does  not  declare  the  intention  of  the  testator  as 
to  the  disposition  of  his  real  estate,  and  that  there  are  no  legal 
means  of  supplying  the  omission  and  arriving  at  that  intention. 
It  is  admitted  that  the  devises  contained  in  the  first  clause, 
standing  alone,  uncontradicted  and  xmexplained,  would  pass  the 
real  estate,  and  create  the  sons  tenants  in  common.  But  it  is 
insisted  that  the  .first  clause  is  to  be  taken  in  connection  with 

Vol.  Xni.  16 
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the  second,  and  is  either  superseded  or  controlled  by  it.  That 
if  the  devises  in  the  first  and  second  clause  are  not  connected 
together,  then  the  second  is  to  control,  and  amounts  to  a  revo- 
cation of  the  first.  • 

I.  The  first  question  tha^  seems  to  present  itself  for  consider- 
ation is,  whether  there  is  any  condition  stated  in  the  will,  or 
whether  any  was  intended  to  be  imposed.  The  rule  of  con- 
struction of  wills  is,  as  I  understand  it,  that  if  the  general 
intention  of  the  testator  can  be  collected,  or  any  one  particular 
object  ascertained,  expressions  militating  against  that,  may  be 
rejected,  if  plainly  appearing  to  have  been  inserted  by  mistake ; 
and  so  with  words  apparently  omitted  by  design.  {Lines  v. 
Doughty,  5  Vesey,  248.  Melish  v.  Melisk,  4  Id.  44.  Con- 
stantine '  v.  Constantine^  6  Id,  100.  Phillips  v.  Chamber- 
lin,  4  Id.  52.  And  see  1  John,  Ch.  494;  Sanson  v.  SUl, 
11  John,  201.)  The  rule  is,  says  the  master  of  the  rolls,  in 
Melish  v.  Melish,  "  That  wherever  there  is  a  clear  mistake,  or 
a  clear  omission,  recourse  is  to  be  had  to  the  general  scope  of 
the  will,  and  the  general  intention  to  be  collected  from  ft."  *  In 
Phillips  V.  Chamberlin,  the  master  of  the  rolls  again  observed, 
that  the  will ''  is  so  inaccurate  that  though  an  intention  to  give 
a  legacy  to  the  Humane  Society  is  expressed,  no  legacy  is  inter- 
posed and  consequently  no  legacy  to  them  can  take  place."  Yet 
from  the  general  intent  of  the  testator  to  be  gathered  from  the 
whole  of  that  will,  a  sum  of  £20,000  was  substituted  for  one  of 
£80,000  inserted  in  one  of  the  clauses,  the  court  being  clearly 
of  opinion  that  the  former  sum  was  intended  instead  of  the 
latter.  In  Sherrat  v.  Beniley,  (2  My.  ^  K.  149,)  the  testator 
gave  to  his  wife  all  other  his  real  estate,  and  to  her  heirs,  exec- 
utors, administrators  and  assigns  for  ever.  He  then  directed 
that  none  of  the  legatees  should  be  entitled  to  take  until  twelve 
months  after  his  wife's  decease ;  and  in  case  his  wife  should 
happen  to  die,  in  his  lifetime,  and  the  before  mentioned  devises 
and  bequests  to  her,  real  as  well  as  personal,  should  lapse  then 
the  estate  was  given  to  S.  to  the  use  of  such  persons  as  his  wife 
should  by  writing  under  her  hand  appoint.  The  testator  then 
gave  some  pecuniary  legacies ;  and  proceeded  to  devise  and  be- 
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queath  to  W.  A.  and  his  (testator's)  brother-in-law's  children, 
the  residue  of  his  real  and  personal  estate,  to  be  equally  divided 
amongst  thep,  share  and  share  alike,  at  the  decease  of  his  said 
wife.  The  heirs  at  law  contended  that  the  will  was  void  for 
uncertiunty,  on  account  of  the  repugnance,  between  the  gift  to 
the  wife,  and  afterwards  of  the  residue  to  others.  It  was  held 
that  the  testator's  general  intention,  as  collected  from  the  con- 
cluding passages  in  his  will,  was  to  give  the  wife  the  full  enjoy- 
ment during  her  life  only,  and  to  the  persons  named,  afterwards ; 
«nd  that  the  words  heirs,  executors,  administrators  and  assigns 
were  to  be  rejected,  on  the  ground  tiiat  the  latter  part  of  a  will 
«hall  prevail,  against  inconsistent  expressions  in  the  prior  part  of 
it.  It  is  a  settled  and  invariable  rule  in  all  these  cases  not  to  dis- 
turb the  prior  devises,  further  than  is  absolutely  necessary  for 
the  purpose  of  giving  effect  to  the  posterior  qualifying  disposi- 
ti(m.  (1  Jarm.  on  Wills,  414.)  Without  reviewing  the  cases, 
see  those  collected  in  1  Jarman  from  page  414  to  417. 

The  courts  have  always  been  anxious  to  adopt  such  a  construc- 
tion  as  will  reconcile,  and  give  effect  to  all  parts  of  a  will,  and 
hence  it  is  clear  that  words  and  passages,  which  are  irreoonciLib- 
ble  with  the  general  context  may  be  rejected,  whatever  may  be 
the  ideal  position  which  they  happen  to  occupy ;  for  the  rule 
which  gives  effect  to  the  posterior  of  sevei'al  inconsistent  clauses 
must  not  be  so  applied  as  in  any  degree  to  clash  or  interfere  with 
the  doctrine  which  teaches  us  to  look  for  the  intention  of  a  tes- 
tator in  the  general  terms  of  the  instrument,  and  to  sacrifice,  to 
•tiie  scheme  of  disposition  so  disclosed,  any  words  and  phrases 
v^ich  have  found  a  place  therein.  (12  Me^s.  Rep.  537.  Hel- 
-mer  v.  Craydock^  S  Vesey,  817.)  Let  us  examine  and  test  this 
case  by  the  rules  and  principles  considered  in  the  numerous  de- 
cisions to  which  we  have  above  adverted.  The  first  clause  is, 
^  I  give  and  devise  to  my  sons  all  my  real  estate j  together 
with  the  stock,  ^e.  that  are  in  use  or  useful  on  the  premises, 
the  land  to  he  divided  as  hereafter  mentionedJ^  This  language 
is  Ml  and  explicit,  and  the  revised  statutes  make  it  an  abso- 
lute devise,  unless  controlled,  by  the  subsequent  clauses  in  the 
wilL  (2  R  iS.  38,  §  1, 8d  ed.    Also  Id.  p.  119,  ^  5.)    The  divis- 
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ion  mentioned  in  the  first  clause  was  intended  to  be  carried  out 
by  the  subsequent  clause,  making  the  dpecifie  devises  to  each  of 
•the  sons.  It  may  have  been  and  probably  was  the  intention 
of  the  testator,  at  one  time,  to  cause  each  of  these  heirs  to  pay 
either  the  whole  or  a  portion  of  the  legacies  bequeathed  in  the 
previous  clauses,  or  perhaps  an  additional  sum ;  but  it  is  just 
as  probable  that  afterwards  he  abandoned  that  intention ;  and 
supposed  that  leaving  the  sum- blank  would  be  equally  as  effect- 
ive as  striking  out  the  whole  sentence.  This  would  seem  to  be 
evident  from  the  clause,  follolring  the  one  containing  the  specific 
devise  to  the  defendant,  in  which  he  says,  "  I  give  to  my  son 
Samuel  Willard  the  use  of  the  Crandall  farm  during  his  life, 
and  then  to  his  heirs  if  he  should  leave  any,  if  not  the  law  makes 
provision  in  such  cases."  In  the  same  clause,  he  further  says, 
It  is  my  tpiU  and  interUicn^  that  iK^ensselaer,  Dutee  and  Daniel 
shall  support  me  and  pay  aU  my  dAts ;  and  then  lastly  he  ap- 
points those  sons  his  sole  executors,  and  adds,  ^'  hereby  estab- 
lishing and  confirming  this  and  this  only  as  my  [his]  last  will 
and  testament."  Now  the  devise  to  Samuel  contains  no  clause 
intimating  any  condition,  and  though  it  is  to  him  for  life,  yet 
the  remainder  is  to  his  lawful  heirs  if  he  leave  any ;  if  not,  then 
to  the  heirs  at  law  of  the  testator.  In  the  same  clause  the  de- 
claration that  it  is  his  will  and  intention  that  his  sons  Dutee, 
Rensselaer  and  Daniel  shall  support  him  and  pay  all  his  debts, 
clearly  shows  that  he  intended  to  impose  those  obligations  as  a 
part  consideration  for  the  several  devises  to  them,  and  confirms 
the  idea  that  the  intention  of  the  testator,  to  be  collected  from 
the  whole  will,  was  to  devise  to  the  three  sons  the  several  parts  of 
his  real  estate,  specifically  described  in  the  three  clauses  objected 
to ;  or  rather  that  those  clauses  should  constitute  the  division 
referred  to,  in  the  first  clause  of  the  will.  Can  any  other  con- 
struction, be  reasonably  and  fairly  assumed  or  presumed  ?  Will 
any  one,  on  reading  the  will,  be  ready  for  a  single  moment  to 
believe  that  the  testator  intended  to  die  intestate  as  to  those 
portions  of  his  real  estate  ?  He  had  bequeathed  legacies  to 
most  if  not  all  his  other « heirs,  some  more  and  some  less.  To 
his  daughter  Malinda  he  gave,  in  case  she  should  marry,  the 
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same  outfit  ae  his  other  daaghters,  who  had  ahready  married, 
had  received,  and  $100,  in  addition,  being  the  same  sum  he 
gaye  to  his  married  daughters.  He  also  gave  to  his  daughters 
and  heirs  all  the  household  furniture,  and  also  legacies  to  cer- 
tain of  his  grandchildren;  thus  making  provision  for  all  or 
nearly  all  his  other  children  and  grand  children,  and  who  would 
naturally  expect  to  be  the  recipients  of  his  bounty.  To  the 
three  sons  he  gives  nothing  but  the  farming  utensils,  boxes 
and  barrels,  mentioned  in  the  first  clause,  which  also  contains 
the  devise ;  evidently  relying  on  that  and  the  subsequent  clauses 
as  sufficient  to  fully  carry  out  his  purposes  as' to  them.  It  is 
further  evident  from  the  concluding  clause  of  the  will,  that  Du- 
tee  and  Daniel  had  labored  for  the  testator  more  or  less,  and 
that  circumstance  probably  also  entered  into  the  consideration 
of  the  devise,  and  is  one  in  aid  of  the  construction  we  are 
inclined  to  adopt  in  support  of  it. 

The  very  fact  of  charging  the  payment  of  bis  debts  on  the 
devisees,  constitutes  a  very  strong  reason  in  fieivor  of  this  con- 
struction. It  has  been  held  in  a  large  number  of  cases,  and  is 
at  this  day  settled,  that  where  before  the  revised  statutes,  a  tes- 
tator devised  lands  to  his  sons,  without  using  words  of  inherit- 
ance, on  condition  that  the  devisees  should  pay  all  his  debts, 
such  devise  passed  a  fee,  for  the  reason  that  the  charge  was  on 
the  person  of  the  devisee,  and  he  might  be  the  loser  if  a  life 
estate  only  passed  ;  but  that  a  life  estate  would  only  be  created 
if  the  charge  was  upon  the  land,  or  upon  the  rents  and  profits. 
In  Jackson  v.  BuU,  (10  John.  148,)  the  devise  was,  ^'  I  give  to 
my  son  David  the  farm  he  now  lives  on,  and  I  give  to  my  two  sons 
Joshua  and  Ephraim,  the  farm  I  now  live  on,  to  be  equally  divi- 
ded between  them,  and  for  Joshua  and  Ephraim  to  pay  to  my 
daughters  Lydia,  Betsey  and  Mahitable,  £20  apiece,  to  be  paid 
by  my  executors  out  of  my  moneys  and  movables,  the  debts 
to  be  paid  out  of  my  estate  that  I  shall  die  seised  of."  The 
question  was  whether  the  sons  took  an  estate  in  fee,  or  for  life. 
Kent,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  says,  ^^  The 
distinction  which  runs  through  the  cases  is,  that  when  the  charge 
is  upon  the  estate,  and  there  are  no  words  of  limitation,  the  d»- 
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visee  takes  only  an  estate  for  life,  but  when  the  charge  is  on  the 
person  of  the  devisee,  in  respect  of  the  estate  in  his  lands,  he 
takes  a  fee,  on  the  principle  that  he  might  otherwise  be  a  loser.'' 
See  also  Goodtitle  v.  Maddem^  (4  East^  496.)  And  so  when 
the  devisee  was  to  pay  legacies  and  debts  thereout,  so  that  the 
devisee  was  charged  personally,  held  that  a  fee  passed,  for  the 
reason  that  if  the  devisee  only  took  an  estate  for  life,  the  debts 
might  become  payable  before  the  rents  became  due,  and  he  might 
not  live  long  enough  to  reimburse  himself.  {Doe  v.  SneUmffj 
&  Easty  87.)  In  Doe  v.  Holmes,  (8  Term  R^.  1.)  the  oknse 
was,  ^'  I  give  my  house  and  furniture  to  A.  she  paying  all  my 
debts  and  legacies.  I  likewise  leave  to  A.  all  the  rest  of  my  per- 
sonal estate.  Lord  Eenyon  saad,  '^  Here  the  devisee  is  bound 
to  pay  the  debts  and  legacies  at  all  events,  and  the  charge  is 
thrown  on  her  in  respect  of  the  real  estate.  The  devisee  takes 
a  fee ;  otherwise  she  might  be  a  loser."  Did  the  testator  here 
intend  to  charge  these  three  sons  with  the  payment  of  his  debts 
and  his  own  support,  and  devise  or  bequeath  them  nothing  in  the 
will — ^thus  leaving  this  burden  exclusively  upon  them,  with  no 
more  than  the  equal  share  with  the  other  heirs,  which  the  law 
would  afford  them  in  the  general  distribution  and  division  of 
his  estate?  I  apprdiend  not.  The  clause  must  be  taken  in 
connection  with  all  the  other  parts  of  the  will,  and  if  construed 
with  them,  leaves  no  room  for  doubt,  and  requires  effect  to  be 
given  to  the  intention  of  the  testator.  (lAppen  v..  Eldred,  2 
Bcarb.  S.  C.  Hep.  180.)  The  testator  has  omitted,  for  his  own 
reasons,  to  fill  up  the  blank,  and  the  court  cannot  assume  that 
he  did  not  express  his  intentions,  or  that  he  did  not  intend  to 
leave  the  blank.  The  subsequent  clause  confirming  the  willy 
favors  the  idea  that  the  intention  to  fill  the  hhaok  was  abandon- 
ed. The  language  used  must  control,  and  the  intention  must  be 
expressed  with  reasonable  certainty  on  the  face  of  the  will. 
(Lippen  v.  Eldred,  supra.  Jackson  v.  Schauber,  7  Cowenf 
187.)  The  expressions  which  cannot  have  any  meaning,  are  to 
Im  rejected  as  if  they  had  not  been  written,  and  do  not  hinder 
the  olJiers  from  having  their  effect.  The  intent  is  manifest  to 
devise  the  land  in  question,  and  must  control.    {Harvey  v.  Otm- 
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^iead,  1  ComsL  488,  490.)  The  devise  here  is  absolnte,  and  a 
subsequent  clause  void  in  law  will  not  affect  it.  {Root  v.  Stuff- 
vesani,  18  Wend.  267,  2T6,  287,  801,  267, 8.) 

When  the  true  meaning  of  the  testator,  in  the  several  parts 
of  his  will,  has  been  ascertained,  the  statute  declares  that  it 
shall  be  the  duty  of  courts  of  justice  to  carry  into  effect  the 
intent  of  the  party,  so  far  as  it  is  consistent  with  rules  of  law. 
{1  R.  S.  748,  i  2.)  This  has  been  construed  to  mean  that  in 
the  case  of  wills,  the  method  of  the  court  has  been  no/  to  set 
aside  the  intent,  because  it  cannot  take  effect  so  fully  as  the  tes- 
tator desired,  but  to  let  it  work  as  far  as  it  can.  (18  Wend. 
807.  And  see  Helmer  v.  Shoemaker,  22  Id.  137,  and  Scher- 
merhom  v.  Negus,  1  Demo,  448.)  The  testator  in  this  case, 
iras  probably  his  own  scrivener ;  the  language  used  in  the  will, 
is  peculiar  and  often  inartificial  and  obscure.  But  it  cannot,  I 
fiiink,  be  doubted  that  the  intention  was  to  devise  the  real  es- 
tate in  question  to  the  defendants,  and  that  we  would  be  doing 
great  injustice  to  the  wishiss  of  the  testator,  if  we  were  to  come 
to  a  different  conclusion.  Furthermore,  there  is  no  residuary 
clause  in  the  will,  which  furnishes  an  additional  reason  for  the 
conclusion  that  the  testator  believed,  at  the  time  of  its  execution, 
that  he  had  disposed  of  all  his  property. 

n.  But  suppose  it  was  the  intention  of  the  testator  to  charge 
a  condition,  in  the  clause  making  the  specific  devise  to  the  de- 
fendant, and  the  other  clauses  to  two  of  the  other  devisees. 
Is  the  omission  to  insert  the  sum  which  defeats  the  intended  leg- 
acy, fatal  to  the  devise  ?  The  plaintiffs  contend  that  if  the 
devises  in  the  1st  and  2d  clauses  are  not  connected  together,  the 
second  clause  is  to  control,  and  amounts  to  a  revocation  of  the 
first,  inasmuch  as  the  two  vary ;'  the  first  being  in.  gross,  and  the 
second  being  specific ;  or,  that  if  the  first  and  second  clauses  are 
to  be  considered  as  connected,  the  first  is  inoperative,  except  as 
it  is  modified  and  controlled  by  the  second ;  and  that  in  either 
case,  the  entire  disposition  of  the  real  estate  is  made  dependent 
upon  the  second  clause.  That  the  second  clause  is  void  for  the 
'  reason  that  the  will  in  respect  to  it  has  never  been  completed 
bj  the  testator,  and  does  not.  express  fiMy  his  intention  as  to 
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the  disposition  of  his  real  estate,  and  there  is  nothing  on  the 
face  of  the  will,  by  which  his  intention  can  be  arrived  at ;  that 
the  devises  are  each  made  subject  to  a  condition  which  the  tes- 
tator has  rendered  it  impossible  to  perform,  by  omitting  to  state 
the  sum  which  each  devisee  was  to  pay.  I  do  not  understand  the 
plaintiffs  to  urge  that  the  whole  will  is  void.  It  is  not  for  their 
interest  to  claim  that  the  clauses  giving  the  pecuniary  legacies 
are  to  be  declared  invalid ;  and  yet  the  evident  intention  of  the 
testator,  to  be  gathered  from  the  whole  will,  would  be  disre-. 
garded  by  such  a  construction.  For  it  is  clear  from  the  phrase- 
ology, that  he  would  not  have  created  these  legacies,  if  he  had 
supposed  that  he  was  to  die  intestate  as  to  his  real  estate. 

But  the  question  is,  are  the  devises  void  ?  In  the  first  place, 
what  has  already  been  remarked,  may  be  repeated  here,  that 
when  there  is  an  absolute  devise,  a  subsequent  provision,  void 
in  law,  will  not  affect  it.  {Schermerhom  v.  Negus^  1  Denio, 
448.  Heltner  v.  Shoemaker,  22  Wend.  137.)  If  the  will  can 
have  a  legal  execution  as  to  the  devises,  and  its  provisions  do  not 
conflict  with  any  settled  principles  of  law,  it  is  valid.  *  {Fox  v. 
Phelps  J 17  Wend,  401.)  K  there  is  no  uncertainty  of  subject 
or  object^  the  devise  is  held  to  be  valid.  In  the  construction  of 
wills,  the  most  unbounded  indulgence  has  been  shown  to  the  igno- 
rance, unskillfulness  and  negligence  of  testators.  "  No  degree 
of  technical  informality,  nor  the  most  perplexing  confusion  in  the 
collocation  of  words  and  sentences,  will  deter  the  judicial  exposi- 
tor from  diligently  entering  upon  the  task  of  eliciting  from  the 
contents  of  the  instrument,  the  interition  of  its  author,  the  faint-, 
est  traces  of  which  will  be  sought  out  from  every  part  of  the 
will,  and  the  whole  carefully  weighed  together."  (1  Jartn.  315 
to  318.)  A  general  intent  in  a  will  is  to  be  carried  into  effect 
at  the  expense  of  any  particular  intent,  provided  such  general 
intent  be  consistent  with  the  rules  of  law ;  for  where  there  are 
conflicting  intents,  the  most  important  must  prevail.  '^  Every 
inaccuracy  of  grammar  shall  be  corrected  by  the  general  mean-, 
ing,  if  that  be  clear  and  manifest."  {Inglis  v.  Trustees  of 
Sailors?  Snug  Harbor,  3  Peters,  117.)  To  avoid  a  will  for 
uncertainty,  it  is  not  enough  that  the  dispositions  in  it  are  bo 
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obscure  and  irrational,  that  it  is  difficult  to  believe  they  could 
have  been  intended  by  the  testator ;  but  it  must  be  incapable  of 
any  clear  meaning.  {Marvin  y.  Robinson,  2  Sim,  ^  Stu.  295.) 
Where  the  intended  subject  matter  of  disposition  consists  of  an 
indefinite  part  or  quantity,  the  gift  necessarily  fails  for  uncer- 
tainty, but  the  will  itself  is  sustained,  as  in  James  d.  Henry  v. 
Hancock,  (4  Dow.  145.)  The  testator  in  that  case  devised  land 
to  his  daughter,  Ann  Henry,  for  life,  with  remainder  to  her  first 
and  other  sons  in  tail  male,  remainder  to  his  other  daughter, 
Frances.  The  devise  to^nn  was  on  condition  that  she  married 
a  man  possessed  of  a  property  at  least  equal  to,  if  not  greater 
than  the  one  he  left  her :  and  if  she  married  a  man  with  less 
property  than  that,  then  he  left  her  only  as  much  as  should  be 
equal  to  the  property  of  the  man  she  should  marry,  and  all  th6 
remainder  should  immediately  pass  over  to  his  second  daughter, 
Frances,  to  whom  in  that  case,  he  bequeathed  it.  It  was  held 
that  the  devise  over  was  void  for  uncertainty,  as  the  specific  por- 
tion or  share,  did  not  appear  in  the  will  itself  So  a  request  by 
a  testator,  that  a  handsome  gnrtuity  shall  be  given  to  each  of 
his  executors  is  void  for  uncertainty.  {Jabber  v.  Jabber,  9  Sim. 
503.)  Suppose  in  this  case  the  words  had  been,  I  give  and  devise 
to  my  son  the  homestead  I  now  live  on,  by  his  paying  to  the  other 
heirs  a  handsome  gratuity ;  the  intention  would  have  been  clearly 
manifest  to  devise  the  farm  to  the  son,  and  the  will  would  have 
been  valid,  but  the  intended  pecuniary  legacies  or  gratuities, 
would  have  been  void  for  uncertainty.  This  question  was  dis- 
cussed in  part  by  Mr.  Justice  Cowen,  in  Salmon  v.  Stuyve- 
sant,  (16  Wend.  821.)  He  remarks  on  pages  332,  388,  ''The 
case  of  Lorillard  is  relied  upon  as  in  principle  overturning  the 
whole  will  The  rule  in  that  case  is  said  to  be,  that  a  failure  in 
part  is  fatal  to  the  entire  instrument ;  that  the  intent  of  the 
testator — the  soul  of  the  will — is  indivisible ;  that  the  whole 
must  be  efiectuated  or  its  identity  is  lost,  and  it  can  no  longer  be , 
known  or  traced  by  the  law.  That  case  holds  no  such  doctrine. 
Such  a  decision  in  that,  or  any  other  cause,  by  this  court,  would 
operate  as  a  sentence  of  nullity,  against  the  more  important  class 
of  wills.  No  wills  of  any  considerable  estate,  embracing  vari- 
VoL.  XIII.  17 
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ous  kinds  of  property  and  seeking  to  provide  for  a  numerous 
family,  by  the  bestowment  of  different  interests,  could  ever 
stand  the  test  of  such  a  principle.  Some  slight  mistake  of  tes- 
tamentary power,  some  uncertainty  of  expression,  some  lapse 
of  ademption,  or  one  of  the  thousand  occurrences  frhich  baffle 
human  wisdom  and  forecast,  always  have  arisen,  and  always  will 
arise  to  prevent  the  exact  fulfillment  of  all  the  testator's  pur- 
poses." But  the  strongest  case  that  I  have  been  able  to  find, 
and  one  most  nearly  assimilated  to  the  one  under  consideration, 
is  that  of  Camstock  v.  Hadlyme,  {pConn.  254.)  There  the 
question  arose,  whether  an  important  omission  in  drafting  a  will, 
would  render  it  void.  The  facts  were  that  the  testatrix,  intend* 
ing  to  give  a  legacy  of  $100  to  each  of  her  grandchildren,  in- 
structed the  scrivener  to  insert  such  provisions  in  her  will,  and 
executed  it  supposing  that  the  legacies  had  been  duly  inserted. 
The  scrivener  inserted  the  names,  but  by  mistake  omitted  the 
amount.  The  court  held  that  such  mistake  did  not  render  the 
will  void.  Williams,  justice,  in  delivering  the  opinion  of  the 
court,  remarked,  "  It  is  said  that  this  omission  makes  the  will 
void^  that  it  shows  it  was  not  her  will — ^not  the  will  she  intend- 
ed to  make.  Now,  if  a  mistake  in  drafting  a  will  makes  it  void, 
it  is  certainly  very  surprising  that  no  case  has  been  produced 
from  an  English  or  American  book  in  support  of  the  proposi- 
tion, although  the  various  decisions  relative  to  the  construction 
of  the  statute  of  frauds,  would  fill  volumes.  It  cannot  be 
believed  but  that  similar  mistakes  have  been  often  made.  The 
statute,  when  it  required  all  wiUs  to  be  in  writing,  certainly  in- 
tended that  the  evidence,  and  the  whole  evidence  of  the  dispo- 
sition of  the  property  by  will  should  be  the  will  itself;  that 
the  evidence  of  the  intent  of  the  devisor  should  be  derived  from 
the  writing  signed  by  him,  and  solemnly  attested ;  otherwise 
innumerable  would  be  the  cases  where  evidence  of  nustakes 
would  be  claimed  and  proved.  How  often  is  it  that  the  words 
used  by  the  scrivener  convey  a  different  estate  firom  what  the  tes- 
tator designed*  Yet  it  has  always  been  decided,  that  parol  tes- 
timony could  not  be  admitted  to  prove  that  the  devisor  mea&t  to 
give  a  different  estate  from  what  the  will  expressed.    (CShapd 
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▼.  Avery,  6  Conn.  84.  Farrd  v.  Ayres,  5  Pick.  407.)  And 
if  it  ifi  settled  that  jou  cannot,  b j  parol  proof,  alter  the  legal 
impart  of  the  terms  used  by  *the  scriyener,  such  a  will  must 
either  be  yoid,  or  convey  a  different  estate  from  the  one  in- 
tended. That  snch  a  will  is  not  void,  is  proved  by  repeated 
declarations  of  judges,  that  by  the  legal  construction  they  knew 
the  intent  of  the  testator  was  frequently  violated.  If  by  the 
oonstruiOtion  given  to  the  words  nsed,  the  intent  may  be  defeated 
and  yet  the  will  remain  valid,  why  may  not  the  same  effect  fol- 
low, where  it  arises  from  an  omission  to  insert  certain  words 
which  were  intended.  In  neither  case  is  the  effect  of  the  will 
exactly  what  the  testator  intended.  But  in  neither  case  can  the 
fact  be  ascertained  without  the  aid  of  parol  testimony,  which 
cannot  be  admitted.  It  would  seem  that  in  this  case,  if  any 
remedy  existed,  it  could  be  one  that  would  not  destroy  the  whole 
will,  but  one  which  would  correct  the  mistake  and  make  tiie  will 
what  it  ought  to  be.  This  has  been  attempted  in  a  recent  case, 
and  it  was  decided  that  parol  testimony  could  not  be  admitted 
io  prove  the  mistake ;  it  would  be  to  make  a  will  by  witnesses 
and  not  by  writing." 

I  have  quoted  thus  largely  from  this  opinion,  because  I  think 
its  reasoning  has  a  strong  bearing  upon  the  present  case,  and 
answers  more  fully  than  I  can  do,  some  of  the  most  material 
objections  that  are  urged  against  the  will  under  consideration. 
Here  it  is  contended,  as  in  Camstock  v.  Hadlyme,  that  it  is  not 
4he  testtUar's  wUl ;  that  it  has  never  been  completed  by  him ; 
^  that  it  is  not  the  will  he  intended  to  make.^  And  yet  the 
^devisesand  bequests  were  left  to  stand  in  that  case,  notwith- 
standing the  very  defect  existed  there  which  it  is  claimed  vitiates 
the  devise  here.  The  case  of  Trippe  v.  Frctsier,  (4  Harr.  4* 
Mm.  Rep.  446,)  also  goes  to  establish  the  same  principle. 
There  the  testator  left  a  legacy  to  the  female  chari^^  school 
in  Talbot  county,  if  such  an  institution  should  be  founded  on 
good  principles ;  otherwise  to  be  distributed  among  the  real  dis- 
tressed private  poor  of  Talbot  county.  There  was  no  school  of 
that  kind,  and  the  legacy  was  held  void  for  uncertainty.  But 
the  rest  of  the  will  was  held  good.     So  in  the  case  of  the  ad- 
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ministratrix  of  Rathmahier  v.  Myres^  (4  Dess.  Ch.  Rep.  215,)  a 
legacy  was  given  to  one  who  could  not  legally  take  it,  and  it  went 
to  the  residuary  legatees,  but  the  rest  of  the  will  was  held  valid. 
Again,  in  the  case  of  Flitit  v.  HugheSy  (6  Beav.  Ch,  Rep*  842,) 
the  bequest  was  to  A.  for  life,  and  whatever  she  could  tranfer  to 
go  to  her  daughters  B.  and  C.  Held,  that  the  bequest  to  B. 
and  C.  was  void  for  uncertainty ;  but  the  bequest  to  A.  was 
held  good.  There  are  many  other  cases  going  to  support  the 
same  principle.  [See  Pope  v.  Pope^  10  Sim.  Ch.  Rep.  1 ;  Kane 
v.  Gottj  24  WeTid.  641.)  But  it  is  not  deemed  necessary  to 
pursue  further. 

It  is  further  contended  in  aid  of  the  argument  on  the  part  of 
the  plaintiffs,  that  the  phraseology,  "  by  his  paying  to  the  other 
heirs  the  sum  of is  a  condition  precedent  to  the  vest- 
ing of  the  estate  in  the  devisees,  and  that  the  condition  being 
precedent  and  of  impossible  performance,  no  estate  can  vest  in 
the  devisee.  It  is  undoubtedly  true,  as  a  general  principle,  that 
a  precedent  condition  is  one  which  must  take  place  before  the 
estate  can  vest  or  be  enlarged,  and  that  it  must  be  literally  per- 
formed ;  and  if  it  becomes  impossible  to  be  performed,  even 
though  there  be  no  default  or  laches  on  the  part  of  the  devisee 
himself,  the  devise  fails,  and  even  equity  will  not  relieve.  (4 
Ken^s  Com.  125.  1  Jarm.  on  WiUs,  806.  *2  Coke,  Lit.  206, 
B.  Harvey  v.  Ashtoti,  1  Atk.  861.  Vanhcm^s  lessee  v.  Dor- 
ranee,  2  DaU.  804,  817.  Taylor  v.  Mayer,  9  Wheat.  860.) 
But  the  rule  is  different  if  a  condition  subsequent  becomes  im- 
possible. In  that  case,  the  estate  will  hot  be  defeated  or  for- 
feited. (2  Bl.  Com.  154,  6,  6.  2  Vem.  889.  Powell  on  De- 
vises, 202.    Pinley  v.  King's  Lessee,  8  Peters,  846,  874, 5,  6.) 

K  I  am  correct  in  the  first  position  which  I  have  taken, 
there  was  no  condition  created ;  the  words  ^'  by  her  paying  to  the 

other  heirs  the  sum  of "  being  simply  void,  and  intended  by 

the  testator  to  be  of  no  effect,  and  to  be  so  construed.  If  the 
testator  had  filled  up  the  blank  with  a  definite  sum,  there  would 
have  been  a  condition.  But  I  am  not  prepared  to  concede  that 
it  would  have  been  a  condition  precedent,  or  that  the  language 
used  creates  such  a  condition.     It  is  another  well  established 
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rule  of  conBtraction  of  wills,  that  no  form  of  words  will  consti- 
tute a  condition  precedent,  where  the  intention  of  the  testator, 
to  be  collected  from  every  part  of  the  will,  clearly  indicates  a 
different  purpose.  (1  Jarm.  on  TFiZfa,  797.  Siott  v.  Smiley^ 
25  Maine  Rep.  201.)  There  are  no  technical  Words  to  distin- 
guish between  conditions  precedent  and  subsequent,  and  whether 
they  become  one  or  the  other  is  matter  of  construction,  depend- 
ing upon  the  intention  of  the  party  creating  the  estate.  The 
same  words  haye  been  determined  differently.  If  the  language 
of  the  particular  clause  or  of  the  whole  will  shows  that  the  act 
on  which  the  estate  depends  must  be  performed  before  the  estate 
can  yest,  the  condition  is  precedent,  and  unless  it  be  performed, 
the  devise  fails.  But  if  the  act  does  not  necessarily  precede  the 
vesting  of  the  estate,  but  may  accompany  or  follow  it,  if  the  act 
may  as  well  be  done  after,  as  before,  the  vesting  of  the  estate, 
and  if  this  is  to  be  collected  from  the  whole  will,  the  condition 
is  subsequent.  Another  general  rule  is,  that  a  devise  in  words, 
of  the  present  time,  as  '^  I  give  to  A.  my  land,"  imports,  if  no 
contrary  intent  appear,  an  immediate  interest  which  vests  in  the 
devisee  on  the  death  of  the  testator ;  and  another  is,  that  if  an 
estate  be  given  on  a  condition,  for  the  performance  of  which  no 
term  is  limited,  the  estate  vests  immediately  on  the  death  of  the 
testator:  the  condition  is  subsequent.  Thus  in  the  case  of 
Pkdey  v.  King' a  Lessee^  before  cited,  the  testator  made  a  liberal 
provision  for  his  wife  for  her  life,  besides  her  dower,  out  of  part 
of  his  real  estate,  and  devised  in  case  of  his  leaving  a  child  or 
children,  the  whole  of  his  estate  to  such  child  or  children,  except 
the  provision  for  his  wife,  and  some  'legacies,  and  then  declared, 
"  In  case  of  having  no  children,  I  then  leave  and  bequeath  all 
my  real  estate  at  the  death  of  my  wife  to  William  King,  son  of 
brother  James  King,  on  condition  of  his  marrying  a  daughter 
of  William  Twiggs  and  my  sister  Rachel  his  wife,  lately  Bachel 
Finley,  in  trust  for  the  eldest  son  or  issue  of  said  marriage ;  and 
in  case  sud  marriage  shall  not  take  place,  I  leave  and  bequeath 
said  estate  to  any  child,  giving  preference  to  age^  of  said  Wil- 
ham  and  Bachel  Twiggs,  that  will  marry  a  child  of  my  brother 
James  King,  or  sister  Elizabeth,  wife  to  John  Mitchell,  and  to 
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their  own  issue."  The  testator  died  without  issae.  William 
and  Rachel  Twiggs  never  had  a  daughter.  The  court  held  that 
the  condition  on  which  the  devise  to  William  King  depended 
was  a  condition  subsequent,  and  remarked  in  giving  the  opinion, 
that  they  had  found  no  case,  '^  m  which  a  genercd  devise  in  tcords 
importing  a  present  interest,  in  a  will  making  no  oUier  disposi- 
tion of  the  property,  on  a  condition  which  may  be  performed  at 
any  time,  has  been  construed,  from  the  mere  circumstance  that 
the  estate  is  given  on  condition,  to  require  that  the  condition 
must  be  performed  before  the  estate  can  vest.  •  There  are  many 
cases  in  which  the  contrary  principle  has  been  decided ;"  citing 
2AtkAS;  2P.  mit«.620;  2  PoweU en  Devises,  257  ]lSaik. 
170  ;  iMod.  68;  2  Salk.  570. 

In  another  case,  a  person  having  three  daughters  devised 
lands  to  his  eldest  daughter,  upon  condition  that  she  should, 
within  six  months  after  his  death,  pay  certain  sums  to  her  two 
sisters,  and  if  she  failed,  then  he  devised  the  land  to  his  second 
daughter,  on  the  like  conditions.  The  court  said  it  would  en* 
large  l^e  time  of  payment,  though  the  lands  were  devised  over, 
and  thcU  in  all  cases  that  lie  in  compensation,  the  court  may  dis* 
pense  with  the  time,  even  in  the  case  of  a  condition  precedent. 
(  Woodman  v.  Blake,  2  Vem,  222,  cited  in  2  Cruise's  Dig,  47, 
}  36,  4.)  So  a  person  devised  land  to  his  kinsman  J.  S.,  he  pay- 
ing £1000  apiece  to  his  two  daughters  who  were  his  heirs  at  law. 
J.  S.  made  default,  and  the  daughters  recovered  in  ejectment 
It  was  decreed  that  the  devisee  of  J.  S.  should  be  relieved  on 
payment  of  the  principal  and  interest,  though  in  favor  of  a  vol- 
unteer and  to  the  disinherison  of  the  heirs.  {Bamardiston  r. 
Pane,  2  Vem.  866.  2  Cruisers  Dig.  48,  §  37.)  In  Doe  v. 
Scudamore,  2  Bos.  Sf  Pull.  289,  Lord  Eldon  remarks,  on  page 
295,  ^  I  take  it  to  be  fully  settled,  that  a  condition  is  to  be  con- 
strued to  be  precedent  or  subsequent  as  the  intent  of  the  tes- 
tator may  require."  And  Heath,  J.  on  page  297,  says,  "  It  has 
been  truly  said  that  there  are  no  technical  words,  by  which  a 
condition  precedent  is  distinguishable  from  a  condition  subse- 
quent, but  that  each  case  is  to  receive  its  own  peculiar  constmc- 
tion  according  to  the  intent  of  the  devisor.     The  question  always 
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is,  wliether  the  thing  is  to  happen  before  or  after  the  estate  is 
to  vest.  If  before,  the  condition  is  precedent ;  if  after ^  it  is  suih 
sequent:'  The  case  of  Ward  v.  Ward,  (15  Pick.  611,)  in  sub- 
stance decides  the  same  principle.  The  testator  there  devised 
three  farms  or  tracts  of  land  to  his  son  by  his  paying  the  other 
children,  towards  their  share  of  the  estate,  $800.  Two  were 
disposed  of  in  the  lifetime  of  the  testator ;  held  as  to  the  other, 
that  the  devisee  had  his  election  to  take  the  land  and  pay  the 
legacies.  If  he  would  not  take  the  land  and  pay  the  legacies, 
that  the  heirs  might  enter  and  take  the  estate  so  devised,  upon 
condition,  citing  Co.  Litt.  286  :  ''  Devise  to  A.  and  her  heirs  to 
pay  B.  a  sum  of  money  adjudged  a  condition,  and  that  the  others 
may  enter  for  condition  broken.*'  Now  testing  the  will  under 
consideration  by  the  principles  settled  in  the  cases  just  reviewed^ 
what  was  the  intention  of  the  testator,  as  to  the  condition  (if  any) 
in  the  latter  clause  in  the  will?  The  devisees  were  already  in 
possession  of  and  enjoying  most  of  the  real,  property  devised  to 
them.  He  knew  that  each  of  them  was  perfectly  able  to  pay  the 
amount  which  he  intended  to  impose.  He  did  not  direct  that 
the  payment  should  precede  the  vesting  of  the  estate,  by  clear 
and  explicit  words,  but  the  words  import  a  present  intent.  By 
our  revised  statutes,  legacies,  unless  expressly  directed  in  the 
ifiUy  9haU  not  be  paid  under  one  year  from  the  death  of  the  tes- 
tator. He  also  connects  with  the  condition  the  direction  to  pay 
all  his  debts.  Did  he  intend,  under  all  these  circumstances,  that 
the  estate  devised  should  not  vest  until  the  happening  of  ail 
these  events  1  or  is  it  more  reasonable  to  presume  that  he  cal- 
culated the  devisees  would  pay  the  sums  required  when  called 
upon  by  the  legatees  and  creditors  ?  In  the  case  of  the  legacies, 
they  would  not  be  payable  under  a  year ;  and  as  to  the  debts, 
/they  might  not  be  all  due ;  and  the  cases  before  cited  show  that 
where  debts  are  charged  to  be  paid,  the  condition  is  subsequent. 
Again ;  the  devise,  subject  to  all  the  conditions,  was  beneficial 
to  the  devisees,  who  would  be  presumed  to  accept  and  perform 
the  condition,  and  the  heirs  could  enter  by  ejectment  if  they 
were  not  performed.  If  land  be  devised  upon  condition  that  the 
devisee  pay  certain  legacies,  he  becomes  personally  liable,  upon 
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his  accepting  the  devise ;  and  they  are  chargeable  in  equity 
upon  the  land,  whether  he  accepts  the  devise  or  not.  {BirdsaU 
V.  Hewlett,  1  Paige,  32.)  If  the  devisee  accept  the  land  sub- 
ject to  a  charge,  he  becomes  personally  liable  for  it.  {Elwood  f. 
Deifendorf,  5  Barb.  398.)  In  Newkirk  v.  Newkirk,  (2  Caines, 
345,  352,)  a  devise  of  all  "  my  right  in  the  Patentees'  woods  to* 
my  children  in  case  the  same  continue  to  inhabit  the  town  of 
Hurley,  otherwise  not,"  was  held  to  pass  the  fee ;  and  the  con- 
dition was  held  to  be  subsequent  and  void  as  repugnant  to  the 
nature  of  a  fee. 

It  is  most  consistent  with  the  intention  of  the  testator,  as  well 
as  with  the  cases  on  this  subject,  to  hold,  that  the  condition  (if 
any  here)  was  subsequent.  If  the  condition  was  subsequent, 
the  cases  before  cited  show  that  if  it  is,  or  becomes,  impossible, 
the  estate  will  not  be  defeated  or  forfeited.  An  impossible  con- 
dition is  the  same  as  none ;  it  is  void,  and  there  can  be  no  breach. 
It  leaves  the  will  the.  same  as  if  the  void  clause  or  sentence  was 
stricken  out,  and  then  of  course  it  devises  an  absolute  estate  in 
fee  simple. 

Thus  the  same  conclusion  is  arrived  at  on  this  point,  and  we 
come  back  to  give  effect  to  the  plain  and  undoubted  intent  of 
the  testator.  The  same  remarks  and  reasoning  will  apply  to 
the  remaining  point  urged  by  the  plaintiffs'  counsel,  that  the 
clause  must  be  regarded  as  a  limitation  of  the  estate,  which  be- 
ing left  undefined  and  impossible  to  arrive  at,  no  estate. has 
vested.  The  testator  has  failed  to  impose  any  limitation  to  the 
devise.  He  probably,  as  before  remarked,  intentionally  omitted 
80  to  do.  Conditional  limitations  are  never  to  be  extended  be- 
yond what  is  absolutely  necessary  from  the  context  of  the  will, 
and  shall  not  be  supposed  to  govern  any  disposition,  except  that 
upon  which  they  may  naturally  be  supposed  to.  attach.  {Holmes 
V.  Craydock,  3  Ves.  320.  McLean  v.  Macdanald,  2  Barb.  S. 
C  Rep.  534.)  It  is  said  that  no  provision  is  made  in  the  will 
for  the  payment  of  the  legacies.  That  is  no  argument  against 
its  validity.  The  debts  are  provided  for,  and  there  is  no  dispo- 
sition made  of  the  personal  property,  except  such  as  is  mentioned 
in  the  will.    When  no  direction  is  made,  the  law  appropriates 
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the  personal  property  to  the  payment  of  legacies.  (2  iJ.  S.  159, 
id  ed.  154.  2  John.  Ck.  614.  Hoes  y.  Van  Hoesen,  1  Comst. 
120.  And  see  Kelset/y.  Western,  2  Id,  500;  and  Dodge  v. 
Mannings  11  Paige,  334.)  It  does  not  appear  how  much  per- 
sonal property  remained ;  nor  whether  there  was  sufficient  or 
not  to  pay  the  legacies.  The  question  does  not  arise  here, 
whether  these  legacies,  in  case  there  was  not  sufficient  personal 
property  to  pay  them,  would  be  a  charge  upon  the  real  estate. 
Nor  do  I  mean  to  express  an  opinion  whether  it  was  or  not  the 
intention  of  the  testator  to  charge  their  payment  upon  the  real 
estate  or  upon  the  devisees ;  or  whether  or  not  they  would  be 
chargeable  with  their  payment.  The  will  being  held  valid,  the 
legacies  will  probably  be  paid.    {Harris  v.  Fly,  7  Paige,  421. 

11  Id,  884.) 
There  must  be  judgment  for  the  defendant  on  the  demurrer, 

with  leave  to  the  plaintiff  to  amend  on  payment  of  costs. 

[Warren  Gsneral  TerUi  May  8, 1852.     WiUard,  Cody,  Harid  and  C.  L. 
ABen,  JnBtices.] 


The  Oohoes  Company  t?^.  Charles  F.  G-oss,  A.  C.  Bent- 
let  and  others. 

« 
On  the  24th  of  November,  1847,  G.  executed  a  mortgage  to  the  plaintiffii  to 

Becnie  the  payment  of  S14,000.  On  the  same  day  the  plaintiffs  assigned 
the  mortgage  to  the  Albany  Exchange  Bank  to  secure  the  payment  of 
$6000,  and  the  bank,  on  the  same  day,  assigned  the  same  to  the  comptroller. 
On  the  17th  of  December,  1849,  the  comptroller  assigned  the  mortgage  to 
the  Exchange  Bank,  and  on  the  day  following,  the  bank  assigned  the  same 
to  the  plaintiff ;  they  having  paid  their  debt  to  the  bank.  In  an  action  by 
the  plaintiffs  against  G.  the  mortgagor,  and  B.,  to  foreclose  the  mortgage, 
B.  claimed  to  be  the  owner  of  the  mortgaged  premises,  by  virtue  of  a  pre- 
vious foreclosure  of  the  mortgage,  under  the  statute,  and  the  purchase 
thereof  by  him,  at  the  sale.  It  appeared  that  on  the  12th  of  April,  1849, 
wkile  the  mortgage  was  in  the  hands  of  the  eomptroOery  proceedings  were  insti- 
tuted in  the  name  of  the  Exchange  Bank  as  assignee  of  the  mortgage,  to 
foreoloee  the  same,  under  the  statute ;  and  that  on  the  28d  of  July,  1849, 
the  premises  were  offered  for  sale  at  public  auction,  and  were  struck  off  to 
Vol.  Xni.  18 
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B.,  who,  Sn  the  afternoon  of  the  day  of  sale,  tendered  the  amount  of  his  bid 
to  the  attorney  conducting  the  sale ;  that  the  latter  then  said  he  had  made 
no  sale  to  B.,  and  had  not  made  oat  any  affidavit  for  any  one.  There  was 
no  proof  that  the  affidavits  required  by  the  statute  had  ever  been  made  or 
filed ;  or  that  B.  had  paid  the  amount  of  his  bid ;  or  that  any  deed  had  been 
delivered  to  him.  In  the  spring  of  1848,  the  comptroller  authorized  the 
Exchange  Bank  to  receive  the  irUenst  on  the  mortgage.  There  was  evidence 
tending  to  show  that  the  proceedings  to  foreclose  the  mortgage,  although 
in  the  name  of  the  Exchange  Bank,  were  instituted  by  the  plaintiffii  and 
conducted  by  their  attorney,  for  their  benefit.  Held  that  the  comptroller, 
and  not  the  bank,  being  the  assignee  of  the  mortgage  at  the  time  of  the 
alledged  fbreclosure,  and  the  mortgaged  premises  not  having  been  adver- 
tised or  sold  in  the  name  of  the  comptroller  as  the  assignee  of  the  mortgage, 
as.required  by  the  statute,  but  in  the  name  of  the  bank,  there  was  no  regular 
foreclosure  of  the  mortgage,  so  as  to  convey  s^  valid  title  to  B.,  upon  his  pur- 
chase of  the  premises. 

Bdd  aiso,  that  the  fkct  of  the  foreclosure  in  the  name  of  the  Exchange  Bank 
having  been  made  by  the  pUdntlffli,  fbr  their  own  benefit,  and  conducted  by 
their  attorney,  did  not  estop  the  plaintiff  ftom  insisting,  in  this  action,  that 
the  mortgage  had  not  been  regularly  foreclosed. 

The  statute  gives  no  efitct  to  a  foreclosure  by  advertisement  unless  conducted 
as  prescribed  in  the  statute.  There  must  be  an  affidavit  of  the  fkct  of  the 
sale,  made  by  the  person  who  acted  as  auctioneer;  an  affidavit  of  the  pub- 
lication of  the  notice  of  the  sale,  made  by  the  printer  of  the  paper,  or  his 
ibreman ;  and  an  affidavit  of  the  affixing  a  copy  of  the  notice  o^  the  outer 
door  of  the  court  house. 

When  these  affidavits  are  filed  and  recorded  they  are  a  substitute  for  a  deed. 
But  until  such  affidavits  are  made,  filed  and  recorded,  or  a  deed  given  in 
pursuance  of  the  sale,  no  title  passes  to  the  purchaser. 

The  rale  as  to  e8t<^pels  in  pats,  as  well  as  those  by  deed,  is  that  both  parties 
must  be  bound,  if  either. 

This  action  was  biooght  to  fbrecloee  a  mortgage.  Thelacta 
en  the  part  of  the  plaintiffs  were,  that  on  the  24th  day  of  No- 
Tember,  1847,  the  defendant,  Charles  F.  (Joss,  executed  to  the 
plaintiffs  a  bond  in  the  penalty  of  $28,000,  conditioned  to  pay 
$14)000  in  ten  years,  with  annual  interest,  and  $200  of  the  prin- 
cipal on  the  first  day  of  April  in  each  year ;  and  at  tiie  same 
time  he  executed  to  the  plaintilb  a  mortgage  with  a  Hke  ctmSr 
tion,  as  collateral  security  for  the  payment  of  the  sum  mentioned 
in  the  condition  of  the  bond.  On  the  same  day  the  phintifi 
assigned  the  said  bond  and  mortgage  to  Oeorge  W.  Stanton, 
fresidnnt  of  the  Albany  Exchange  Bank,  to  secure  the  paymeat 
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of  $6000.  On  the  same  day  George  W.  Stanton,  as  president 
of  the  said  bank,  assigned  the  said  bond  and  mortgage  to  the 
then  comptroller  of  the  state.  On  the  17th  of  December,  1849, 
the  then  comptroller  assigned  the  bond  and  mortgage  to  Samnel 
Pmyn,  president  of  the  said  bank,  and  he  on  the  IQth  day  of 
December,  1849,  assigned  the  said  bond  and  mortgage  to  the 
plaintiffs,  and  they  then  paid  their  indebtedness  to  the  said  bank. 
The  two  defendants  above  named  answered  the  complaint.^  The 
only  answer  which  need  be  noticed  is  that  of  Alonzo  Bentley. 
His  answer  in  substance  was,  that  he  was  the  lawful  owner  of 
the  mortgaged  premises,  by  virtne  of  a  foreclosure  of  the  mort- 
gage and  a  sale  of  the  said  premises  under  and  by  virtue  of  the 
said  mortgage.  That  the  Albany  Exchange  Sank,  as  the  assignee 
of  the  said  mortgage,  by  D.  McElwain  their  attorney,  in  a  cer- 
tain newspaper  printed  and  published  in  the  county  of  Albany, 
advertised  the  mortgaged  premises  to  be  sold  at  a  certain  place 
on  the  16th  of  July,  1849,  at  ten  o'clock  in  the  forenoon ;  that 
the  said  McElwain  then  acted  as  auctioneer  and  duly  sold  the 
premises  to  the  said  defendant,  Alonao  Bentley,  and  that  by  vir- 
tue of  that  sale,  he  has  ever  since  claimed  and  held  the  premises 
in  fee ;  and  that  although  the  mortgage  ^as  nominally  assigned 
to  the  Exchange  Bank,  the  plaintiffs  retained  an  interest  there- 
in, and  that  the  notice  of  sale  was  published  as  well  under  the 
immediate  agency  and  direction  of  the  plaintiffs  as  of  the  said 
bank,  and  the  said  McElwain  acted  in  the  publication  of  the  said 
notice,  and  in  conducting  the  said  sale  as  auctioneer,  not  only 
as  the  attorney  of  the  said  bank,  but  also  as  the  attorney  of  the 
plaintiffs ;  and  that  the  sale  to  the  said  Bentley  was  made  by 
the  plaintiffs  and  for  Uieir  benefit,  as  well  as  by  the  sud  bank 
and  for  its  benefit,  and  that  the  plaintiffs  are  estopped  from  set- 
ting up  any  daim  to  said  premises  by  virtue  of  the  mortgage. 
The  plaintiffs,  by  their  reply,  denied  all  the  material  allegations 
in  the  answer,  and  set  out  the  various  assignments  above  men- 
tioned, and  alledged  that  the  said  Bentley  had  not  paid  or  ten- 
dered any  money  in  pursuance  of  his  bid.  The  cause  was 
brought  to  trial  on  the  12th  day  of  June,  1851,  at  a  circuit  court 
held  in  the  county  of  Albany,  before  Mr.  Justice  Harris.    The 


140        CASES  IN  THE  SUPREME  COURT. 

Cohoes  CompaAy  i^.  Qoss. 

plaintiffs  then  gave  in  eyidence  the  bond  and  mortgage  and  the 
various  assignments  thereof  above  mentioned,  and  proved  that 
there  was  then  due  on  the  bond  and  mortgage  the  fium  of 
$17,185,99.  The  defendant  Bentley  then  gave  in  evidence  the 
advertisement  of '^ale  mentioned  in  his  answer,  and  proved  by 
Cornelius  Ackerman  that  it  was  regularly  published  for  thirteen 
full  weeks ;  that  the  notice  was  brought  to  the  printing  office  by 
D.  MqElwain,  and  that  at  his  request  an  affidavit  of  the  publi- 
cation thereof  was  made ;  that  the  said  McElwain  was  an  attor<^ 
ney  and  acted  as  such ;  that  F.  S.  Claxton  acted  as  the  agent 
of  the  plaintiffs  at  the  village  of  Cohoes ;  the  advertisemet^t  was 
in  the  name  of  the  Albany  Exchange  Bank,  assignees,  and 
signed  D.  McElwain,  attorney.  It  was  also  proved  that  in  the 
years  1847  and  1848  F.  S.  Claxton  acted  as  the  agent  of  the 
plaintiffs ;  that  he  negotiated  the  loan  of  the  said  bank  for  the 
plaintiffs ;  that  in  the  spring  of  the  year  1848  the  said  Claxton 
applied  to  the  bank  for  authority  to  collect  the  interest  on  the 
said  bond  and  mortgage ;  that  the  bank  gave  him  a  statement 
to  get  permission  from  the  comptroller  before  the  bank  would  * 
give  him  authority  to  collect  the  interest ;  such  permission  was 
given  to  the  plaintiffs.  It  was  also  proved  that  at  the  time 
mentioned  in  the  advertisement  for  the  sale,  D.  McElwain  as 
auctioneer,  put  up  the  mortgaged  premises  for  sale,  and  that  the 
defendant  A.  Bentley  made  the  highest  bid,  and  McElwain 
struck  off  the  property  to  him,  and  said  to  him,  '^  the  property  is 
yours ;"  and  Bentley  said,  "  make  out  the  amount  of  your  costs, 
and  the  money  is  ready  for  you."  That  on  the  day  of  the  auc- 
tion, and  between  four  and  five  o'clock  in  the  afternoon.  Job 
Olin,  for  and  on  behalf  of  the  defendant  Bentley,  tendered  to  Mr. 
McElwain  the  amount  of  the  defendant's  bid,  and  McElwain 
then  said  he  had  made  no  sale  to  the  defendant  Bentley,  and  said 
that  he  had  not  made  out  any  affidavit  for  any  one.  It  was  also 
proved  that  in  the  year  1849,  McElwain  acted  as  attorney  for 
the  plaintiffs ;  it  was  so  generally  understood  in  the  village,  as 
much  so  as  it  was  that  Claxton  was  their  agent. 

Mr.  Justice  Harris  decided  that  the  defendant  had  not  shown 
a  regular  foreclosure  of  the  mortgage,  and  that  he  had  not 


WABEEN-^MAY,  1852.  141 


Oofaoes  Compaay  v,  Ooss. 


Bhoim  sndi  a  state  of  facts  as  estopped  the  plaintiff  from  insiBt- 
ing  that  the  mortgage  had  not  been  regularly  foreclosed ;  to 
which  opinion  tiie  counsel  for  the  defendant  Bentley  excepted. 
The  said  justice  directed  the  jury  to  6nd  a  verdict  for  the  plain- 
tiffs ;  to  which  the  defendants'  counsel  excepted. 

D.  McMcartmj  for  the  plaintiffs.  I.  The  plaintiffs'  evidence 
shows  that  they  are  entitled  to  judgment  for  the  foreclosure  of 
the  mortgage  set  out  in  the  complaint.  The  execution  of  the 
woA.  and  mortgage  is  proved,  and  the  plaintiffs  are  now  shown 
to  be  the  holders  and  owners  of  the  bond  and  mortgage.  It  is 
idso  proved  that  $17,135,99  was  due  at  the  time  of  the  trial. 
n.  The  defendants'  evidence  did  not  show  that  the  mortgage 
had  been  previously  foreclosed,  or  that  Sentley  became  a  pur- 
chaser under  a  previous  foreclosure.  (1.)  The  notice  of  fore- 
closure was  never  posted.  (2,)  No  copy  of  the  notice  was  served 
on  the  mortgagor  or  on  any  subsequent  incumbrancer.  (8.)  At 
the  time  of  the  pretended  foreclosure  the  title  to  the  mortgage 
was  in  the  comptroller  and  in  the  Gohoes  Company ;  the.  notice 
of  foreclosure  is  in  the  name  of  the  Albany  Exchange  Bank ;  it 
was  not  given,  either  by  the  plaintiffs  or  the  comptroller,  and  is 
fiierefore  irregular.  (2  R.  S.  450,  2d  ed.  Wilsm  v.  Trmp^ 
2  Cinffen,  195,  230,  231.)  (4.)  The  Albany  Exchange  Sank 
had  no  power  to  foreclose  the  mortgage.  The  power  of  sale 
contained  in  the  mortgage  could  only  be  executed  by  the  plain- 
tiffs and  the  comptroller,  the  then  assignee.  (2  Powell  an  Mort 
285.)  (5.)  The  comptroller  gave  the  Albany  Exchange  Bank 
authority,  simply  to  receive  the  interest,  pursuant  to  section  five 
of  the  law  of  1888.  The  bank  could  not  give  the  plaintiffs  any 
greater  power  or  authoijity  than  they  derived  from  the  comptrol- 
ler, to  wit,  authority  to  receive  interest.  They  could  not  impair 
the  security  in  the  hands  of  the  comptroller  by  foreclosing*  the 
mortgage  for  the  interest ;  much  less  by  foreclosing  for  a  part 
of  the  principal,  which  they  had  no  authority  to  receive.  (6.)  No 
conveyance  was  made  to  the  defendant  Bentley,  nor  any  affida- 
vit of  sale  to  him ;  and  he  could  not  acquire  an  interest  in  the 
land,  except  by  an  instrument  in  writing.    IIL  The  plaiatiffii 
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are  not  estopped  from  insisting  that  the  mortgage  has  not  been 
regularly  foreclosed.  (1.)  The  plaintiffs'  agent  oonld  not  do  any 
act  which  wonld  estop  them.  At  all  events,  he  could  not,  unless 
the  act  was  clearly  within  the  scope  of  his  authority,  and  he  was 
at  the  time  assuming  to  act  for  the  corporation.  In  this  case, 
there  is  no  evidence  showing  that  he  pretended  to  act  for  the 
plaintiffs.  He  was  present  at  the  pretended  sale,  and  tnade  a 
bid,  and  had  some  consultation  with  the  attorney ;  but  for  augfat 
that  appears,  he  acted  for  himself,  individually,  and  not  for  the 
plaintiffs.  It  is  not  shown,  that  he  was  acting  within  the  scope 
of  his  authority.  (2.)  It  does  not  appear  that  the  plaintiffs,  by 
their  assent,  or  otherwise,  have  made  any  admission  inconsist- 
ent with  the  claim  or  title  h^re  set  up,  or  that  the  defendant 
has  acted  on  any  admission  of  theirs,  or  their  agents,  or  that  he 
would  be  injured  by  allowing  the  truth  of  any  of  their  admis- 
sions to  be  disproved ;  and  unless  all  these  things  have*  hap- 
pened, the  plaintiffs  are  not  estopped.  {Dezell  v.  OdeU,  8  J9U2, 
215.)  (3.)  Estoppels  are  not  favored  in  the  law.  An  estoppel 
in  pais  is  never  allowed  to  be  used  as  an  instrument  of  fraud, 
but  is  resorted  to  solely  as  a  means  to  prevent  injustice.  {Pierre 
pont  V.  Barnard,  5  Barb.  864.)  If  an  estoppel  be  allowed 
in  this  case,  great  injustice  will  be  done  to  the  plaintiffs ;  if  not 
^Jlowed,  the  defendant  will  not  lose  any  thing  but  an  opportonity 
to  wrong  the  plaintiffs. 

S.  Stevens^  for  thd  defendant  Bentley.  I.  The  testimony 
showed  a  regular  statute  foreclosure  of  the  mortgage  mentioned 
in  the  pleadings,  and  that  the  defendant  Sentley  became  the  pur- 
chaser at  the  sale  on  such  foreclosure,  and  consequentiy,  entitled 
to  the  papers  ned^ssary  to  render  the  title  in  him.  This  con- 
stituted a  perfect  defense  to  this  action.  The  testimony  is  suf- 
ficient to  maintain  an  action  by  the  defendant  Bentiey,  against 
the  plaintiffs,  to  compel  a  specific  performance  or  continuation 
of  the  title,  acquired  by  Sentley  by  his  bidding  off  the  property 
on  the  sale  under  the  mortgage.  II.  But  if  there  were  any 
irregularity  in  the  foreclosure,  or  any  want  of  authority  in  the 
plaintiffg,  to  make  such  foreclosure  in  the  name  of  the  AHmkf 
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EzehftDge  Bank,  the  plsintifis  are  estopped,  to  raise  that  objec- 
tion in  this  action.  (1.)  The  evidence  shows,  that  the  foreclo- 
ffvre  in  the  name  of  the  Albany  Exchange  Bank  was  made  by 
the  plaintiffs  for  their  own  benefit.  If  there  was  any  doubt  about 
this  question,  it  shonld  have  been  submitted  to  the  jury ;  and  it 
not  having  been  submitted  to  the  jury,  it  must  now  be  assumed 
as  having  been  conclusively  proved,  inasmuch  as  the  defendant 
has  a  right  to  assume  that  the  jury  would  have  so  found.  (2.)  The 
defendant  has  acted  upon  the  authority  assumed  by  the  plain- 
tiffs ;  and  if  they  had  no  such  authority,  they  cannot  alledge 
that  fact  for  their  own  benefit,  and  to  the  prejudice  of  the  de- 
fendant Bentley.  (  Welland  Canal  Co.  v.  Hathaway^  8  Wend, 
483.  Presbyterian  Congreffotimi  v.  Williams.  9  Id.  147. 
19  Id.  668.  21  Id.  94,  172.)  III.  The  court  should,  there- 
fore, order  judgment  for  the  defendant,  Bentley,  or  award  a 
venire  de  novo 

By  the  Court,  Cady,  J.  The  only  question  is,  did  the  judge 
before  whom  the  cause  was  tried,  err  in  deciding  that  the  de- 
fendant)  Bentley,  had  not  shown  a  regular  foreclosure  of  the 
rooTtga^ef  noi*  shown  such  a  state  of  facts  as  estopped  the  plain- 
HSb  from  insisting  that  the  mortgage  had  not  been  regularly 
foreclosed?  If  he  did  not  err  in  so  deciding,  then  he  certainly 
did  not  err  in  directing  the  jury  to  find  a  verdict  for  the  plain- 
tiffs. The  evidence  in  the  cause  shows  that  at  the  time  the  de- 
fendant alledges  that  he  purchased  the  mortgaged  premises,  the 
oomptroller  was  the  assignee  of  the  bond  and  mortgage,  and  the 
mortgaged  premises  were  not  advertised  or  sold  in  his  name, 
nor  was  he  named  in  tiie  advertisement  of  sale  as  the  assignee 
of  the  mortgage,  as  required  by  2  B.  S.  2d  ed.  450, 2d  subdivision 
of.  section  4. 

The  defendant,  Bentley,  put  his  defense  on  the  ground  that 
he  was  at  the  time  he  answered,  the  true  and  lawful  owner  of 
tiie  mortgaged  premises,  by  virtue  of  a  foreclosure  of  the  mort- 
gage mentioned  in  the  complaint,  and  a  sale  of  the  premises 
under  and  by  virtue  of  said  mortgage  and  foreclosure.  He 
diedlged  various  facts,  in  his  answer,  in  order  to  show  that  there 
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was  a  regular  statute  foreclosure,  and  among  others  that  a  copy 
of  the  notice  wi^i  affixed  on  the  outer  door  of  the  building  where 
the  county  courts  of  the  county  of  Albany  are  directed  tp  be 
held,  at  least  twelve  weeks  prior  to  the  time  therein  specified 
for  the  sale  of  the  said  premises,  and  that  allegation  was  denied 
by  the  plaintiffs,  and  no  evidence  offered  to  prove  it.  Unless  a 
notice  was  so  affixed  there  could  not  have  been  a  valid  foreclo- 
sure. It  was  for  the  defendant  to  prove  that  fact.  The  statute 
gives  no  effect  to  a  foreclosure  unless  conducted  as  prescribed 
in  the  statute.  There  must  be  an  affidavit  of  the  fact  of  the 
sale,  made  by  the  person  who  acted  as  auctioneer ;  an  affidavit 
of  the  publication  of  the  notice  of  the  sale  made  by  the  printer 
of  the  paper  in  which  it  was  published,  or  his  foreman ;  and  an 
affidavit  of  the  affixing  a  copy  of  the  notice  on  the  outward  door  of 
the  court  house ;  and  when  these  affidavits  are  filed  and  recorded 
tiiey  are  a  substitute  for  a  deed.  {Laws  of  1838,  cA.  266,  §  8.} 
But  until  such  affidavits  be  made,  filed  and  recorded,  or  a  deed 
given  in  pursuance  of  the  sale,  no  title  passes  to  the  purchaser. 
{Amot  V.  McClure,  4  Denio,  41.)  It  is  therefore  certain  that 
tile  defendant  gave  no  evidence  that  he  is  the  "  true  and  lawful 
owner  of  the  premises  mentioned  in  the  complaint,  by  virtue  of 
a  foreclosure  of  the  said  mortgage." 

Upon  the  argument  it  was  insisted,  on  the  part  of  the  defend- 
ant, "  that  the  testimony  was  sufficient  to  maintain  ah  action  by 
the  defendant,  Bentley,  against  the  plaintiffs,  to  compel  a  spe- 
cific'p^ormance,  or  a  continuation  of  the  title  by  his  bidding 
off  the  property  on  the  sale  under  the  mortgage."  But  has  the. 
defendant  set  up  such  a  defense  in  his  answer?  In  his  answer 
he  claims  '^  that  he  is  the  lawful  owner  of  the  premises."  He 
does  not  set  up  any  executory  contract  of  which  he  has  a  right 
to  a  specific  performance,  and  thereby  acquire  a  title  to  the 
premises*  He  has  not  alledged  in  his  answer,  that  he  paid  or 
offered  to  pay,  or  was  ready  and  willing  to  pay,  any  consider- 
ation for  the  premises.  And  suppose  he  succeeds  in  this  action 
ftpon  that  answer,  he  will  hold  the  premises  without  paying  any 
eonsideration.  Had  he  intended  to  rely  upon  any  executory  con- 
tent which  gave  him  an  equitable  right  to  hold  possession,  he 
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should  hare  stated  the  terms  of  the  contract^  and  averred  a  rea- 
diness to  perform  on  his  part 

Again^  it  was  insisted  on  the  part  of  the  defendant  ''that  if 
there  were  any  irregolarity  in  the  foredosore,  or  any  want  of 
authority  in  the  plaintiffs  to  make  such  foreclosnre  in  the  name 
of  the  Exchange  Bank,  the  plaintiffs  are  estopped  to  raise  that 
objection  in  this  action."  What,  according  to  the  answer  of  the 
defendant,  have  the  plaintiffs  done  by  which  they  are  estoppel^? 
The  defendant  alledges  that  although  the  mortgage  was  assign- 
ed to  the  Exchange  Bank,  t}\f  plaintiffs  had  an  interest  therein ; 
that  the  notice  of  sale  was  published  as  well  under  the  immedi- 
ate agency  and  direction  of  the  plaintiffs,  as  of  the  bank ;  that 
McElwain  acted  in  the  publication  of  said  notice,  and  in  con- 
ducting the  dale  as  auctioneer,  not  only  as  the  attorney  of  the 
bank,  but  also  as  the  attorney  of  the  plaintiffs,  and  that  the 
said  sale  to  the  defendant  was  made  by  the  plaintiffs,  and  for 
their  benefit,  as  well  as  by  the  bank,  and  for  the  bene- 
fit of  the  bank.  Suppose  all  this  be  true,  does  it  estop  tha 
plaintiffs  from  alledgmg  that  neither  the  bank  nor  themselres 
were  then  the  owners  of  the  mortgage,  or  had  any  power  to  sell 
the  mortgaged  premises ;  or  does  it  estop  the  plaintiffs  from 
alledging  that  the  sale  was  irregular  and  void,  because  the  no- 
tice of  sale  was  not  affaed  on  the  outer  door  of  the  court  house  ? 
K  a  man  sells  a  piece  of  land  to  which  he  has  no  title,  and  re- 
ceives a  thousand  dollars  for  it,  and  gives  a  quit-claim  deed,  and 
afterwards  acquires  a  title,  he  is  not  estopped  from  alledging  that 
he  had  no  title  when  he  gave  the  quit-claim  deed.  (4  Kenfs 
Owi.  98,99.) 

In  this  case,  there  has  been  no  deed  or  covenant  of  warranty 
on  the  part  of  the  plaintiffs ;  nothing  so  solemn  as  even  a  quit^ 
claim  deed.  Nay,  they  have  not,  by  themselves  or  their  agent, 
signed  any  paper  whatever.  The  plaintiffs,  then,  are  not  es* 
topped  by  deed.  If  estopped  at  all,  it  must  be  by  matter  in 
pais.  What  have  they  done?  It  is  said  that  D.  McElwain,  by 
their  authority,  and  as  their  attorney,  published  a  notice  thai 
Ae  premises  in  question  would  be  sold  at  publio^  auction  at  a 
certain  time  and  place,  by  virtue  of  a  power  contained  in  th# 

Vol.  XIII.  19 


J  46  OASES  IN  THE  SUPREME  COURT. 

Gohoes  Company  v.  Gobs. 

said  mortgage ;  at  the  time  and  place  mentioned  in  the  notice, 
the  defendant  attended  and  made  the  highest  bid  for  the  prop- 
erty, and  McElwain  struck  it  off  to  him,  and  said  that  the  prop- 
erty was  his.  Who  was  estopped  or  bound  by  that  ?  Was  the 
defendant  bound  to  pay  his  bid  without  he  was  furnished  with 
all  the  afiSdavits  required  by  statute,  to  show  the  regularity  of 
the  foreclosure  ?  Was  he  not  at  liberty  to  say,  "  I  find  that  the 
mortgage  under  which  you  have  been  pretending  to  sell,  does 
not  belong  to  the  Exchange  Bank,  but  to  the  comptroBer  of  the 
state.  I  find  the  notice  of  sale  has  net  been  affixed  to  the  outer 
door  of  the  court  houae,''  and  might  say,  "  I  have  not  yet  signed 
any  memorandum  binding  myself  to  make  the  purchase,  nor  have 
you  yet  given  me  any  note  or  memorandum  that  you  will  give 
me  a  title ;  and  I  will  not,  therefore,  pay  my  bid."  *  The  rule  as 
to  estoppels  in  pais,  as  well  as  those  by  deed  is,  that  both  par- 
ties must  be  bound  if  either.  ( Welland  Canal  Co.  v.  Hatha- 
way^ 8  Wend.  484.)  If  he  was  not  bound  when  his  bid  was 
accepted,  no  one  was.  If  he,  immediately  after  his  bid  was  ac- 
cepted, might  have  said,  "  I  retract  my  bid,  you  have  not  given 
me  any  note  or  memorandum  that  the  land  shall  be  conveyed  to 
me,  nor  have  I  signed  any  agreement  to  pay  my  bid,  and  I  will 
not  do  it."  Neither  party  was  bound  by  what  was  said  or  done 
at  the  auction.    {2R.S.2ded.  69,  §§  6,  8,  9.) 

Suppose  the  owner  of  a  farm  should,  in  a  public  assembly, 
offer  it  for  sale  to  the  highest  bidder,  and  a  person  should  bid 
$1000,  and  the  owner  of  the  farm  should  say  to  him,  you  are 
the  highest  bidder,  the  farm  is  yours  ;  would  either  be  bound? 
If  not,  neither  party  was  bound  in  this  case.    The.  language  of 
the  statute  is,  that  every  contract  for  the  sale  of  lands,  shall  be 
void,  "  unless  the  contract  or  some  note  or  memorandum  thereof 
expressing  the  consideration,  be  in  writing,  and  be  subscribed 
by  the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by  the 
agent  of  such  party,  lawfully  authorized."    Let  it  be  granted 
that  D.  McElwain  was  the  lawfully  authorized  agent  of  the 
plaintiffs,  and  of  the  Exchange  Bank ;  neither  he  nor  they  have 
signed  any  contract,  or  any  note  or  memorandum  thereof,  of 
which  a  specific  performance  could  be  decreed  in  any  court. 
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{JffeWhorter  v.  McMahan,  10  Paige,  886,)  shows  that  the 

vendor  or  his  agent  must  sign  the  contract  or  memorandum 

tiiereof.    Coles  y.  Bowne,  {Id.  635,)  is  to  the  same  effect.    The 

I  Trustees  of  the  Baptist  Church  of  Ithaca  v.  Bigelow,  (16 

I  Wend,  28,)  shows  that  the  memorandum  of  the  sale  made  by 

I  the  agent  of  the  vendor  must  contain  all  the  terms  of  the  sale — 

no  part  can  be  supplied  by  parol.    I  am,  therefore,  of  opinion 

that  the  motion  for  a  new  trial  should  be  denied)  with  costs. 

New  trial  denied. 

•    [WiBREN  General  Term,  May  8, 1862.     WiUard,  Hand,  Cady^  and  C.  L, 
AUen,  Justices.] 
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An  agreement  for  the  sale  of  land  by  the  plaintifif  to  the  defendant,  recited 
that  the  plaintiff's  father,  in  1797,  granted  and  to  farm  let  to  J.  W.  the 
premises  agreed  to  be  conveyed,  and  that  the  plaintiff,  as  the  devisee  of  his 
fikther,  was  the  owner  of  the  reversion  in  fee  simple  of  the  same.  The 
plaintiff  then  agreed  that  he  wonld,  on  receiviDg  ft-om  the  defendant  |I2000, 
in  ten  annual  installments  with  interest,  give  him  a  deed  of  the  farm,  with 
warranty,  saving  and  excepting  any  right  or  title  existing  under  the  lease 
to  J.  W.  The  defendant  covenanted  and  agreed  to  pay  the  S2000;  and  it 
was  mntnal^  agreed  that  the  defendant  should  immediately  take  possesswit.  of 
the  fiirm,  and  pay  the  taxes.  In  an  action  brought  to  recover  from  the  de- 
fendant an  installment  of  principal  and  interest ;  Hdd  that  both  parties  hav- 
ing joined  in  the  recital  that  the  plaintiff  was  the  owner  of  the  reversion, 
and  consequently  that  he  was  not  entitled  to  the  immediate  possession  of 
the  fium,  the  plaintiff  mi^t  recover  the  consideration  agreed  to  be  paid, 
without  showing  that  he  had  given  the  defendant  possession  of  the  farm. 

Bdd  also,  that  by  the  terms  of  the  agreement  the  plaintiff  did  not  covenant 
to  give  or  deliver  possession,  but  the  defendant  was  to  lake  it ;  that  he,  and 
not  the  plaintiff,  was  to  be  the  actor. 

Bddfiuiher,  that  it  was  no  defense  to  the  action  to  aUedge  that  there  was  an 
adverse  possession,  as  to  a  part  of  the  farm,  without  stating  what  persons 
were  in  possession,  or  that  the  tenants  had  any  title,  or  setting  forth  any 
facts  showing  their  possession  to  be  adverse. 

As  against  a  reversioner,  there  cannot  be  an  adverse  possession.  It  can  only  - 
exist  as  against  a  person  entitled  to  the  possession. 
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This  action  was  commenced  upon  an  agreement  piade  by  4^4 
between  the  parties,  on  the  13th  day  of  Februaxy,  ISl^i  i^ 
which  it  was  recited  that  by  an  iiidentare  bearing  date  the  20th 
day  of  July,  in  the  year  1797,  G-eorge  Clarke,  the  father  of  the 
phuntifi^  demised  to  John  Woolsey  a  certain  farm  in  the  county 
of  Mohtgomeiy,  known  as  farm  nnmber  15  in  lot  19,  in  Gerry's 
patent,  in  the  town  of  Gharlestown,  and  that  the  plaintiflf  aa 
ithe  deyisee  of  his  said  father,  was  then  the  owner  of  the  reyer- 
sion  in  fee  simple  of  the  said  farm,  and  had  offered  to  sell  the 
same,  and  the  rents,  issues  and  profits  thereof,  to  the  defend- 
ant, and  thereby  the  plaintiff  agreed  that  he  would^  on  receiv- 
ing from  the  defendant  the  sum  of  $2000,  in  certain  annual  in- . 
stallments^pth  interest,  the  last  of  which  was  to  be  paid  on 
the  first  day  of  April,  in  the  year  1859,  give  a  deed  of  the  said 
farm,  warranting  and  defending  him,  his  heirs  and  assigns,  in 
the  quiet  and  peaceable  possession  of  the  said  farm  against  all 
persons  lawfully  claiming  the  same,  saving  and  excepting  any 
right,  title  or  interest,  claim  or  demand  that  might  exist  by  vir-^ 
tue  of  the  said  indenture,  or  which  had  been  created  by  acts  of 
those  holding  said  farm  under  the  same :  and  the  defendant 
thereby  agreed  with  the  plaintiff  that  he,  the  defendant,  would 
well  and  truly  pay  to  the  plaintiff  the  said  sum  of  two  thousand 
dollars  and  the  interest  thereon,  as  above  mentioned ;  and  it  was 
mutually  agreed  between  the  parties  that  the  defendant  should 
immediately  take  possession  of  the  said  farm  and  pay  the  taxes. 
The  action  was  brought  to  recover  from  the  defendant  an  in- 
stallment of  principal  and  interest  claimed  to  have  become  due 
on  the  1st  of  April,  1850. 

The  defendimt  in  his  answer,  amongst  other  things,  alledged, 
in  substance,  that  George  Clarke,  the  father  of  the  plaintiff, 
never  was  the  owner  of  the  reversion  in  fee  of  the  said  farm, 
nor  was  the  plaintifi^  at  the  time  of  the  execution  of  the  said 
alledged  agreement,  the  devisee  of  his  said  father,  nor  was  the 
plaintiff,  as  such  devisee  of  his  said  father,  owner  in  fee  simple 
of  said  farm  ;  but,  on  the  contrary,  neither  the  plaintiff  nor  his 
father  before  him,  ever  owned  or  possessed  any  right,  title  or 
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interest  whateyer,  in  the  said  fann,  &c.  And  the  defendant, 
for  a  further  answer,  alledged  that  the  plaintiff  never  gave  the 
drfbndant  possession  of  the  farm  and  premises  named  in  the 
complaint,  and  that  the  defendant  had  been  wholly  unable  to 
gain  possession  thereof.  That  at  the  time  of  making  the  said 
agreement,  the  farm,  or  a  large  part  thereof,  was  in  the  posses- 
sion of  persons  holding  the  same  adverse  to  the  plaintiff,  and  all 
other  persons,  and  the  defendant  had  been  excluded  therefrom. 
The  .defendant  farther  answered  that  the  grant  by  George  Clarke 
to  John  Woolsey,  in  1797,  had  not  expired,  and  that  when  the 
said  agreement  was  made,  26  acres  thereof  was  held  under  that 
grant  by  Judah  Holmes,  who  was  then  in  possession  thereof, 
and  who  afterwards  assigned  the  same  to  W.  H.  Gonover,  and 
that  he  had  since  held  possession  thereof,  and  the  defendant  had 
been  unable  to  gain  possession  of  the  twenty-five  acres. 

The  plaintiff  demurred  to  various  parts  of  the  answer,  for 
insufficiency,  and  set  out  a  niunber  of  causes  for  the  demurrer. 
The  issue  of  law  was  tried  before  Mr.  Justice  Paige,  who  allow- 
ed the  demurrer  to  that  part  of  the  answer  which  set  up  a  want 
of  title  in  the  plaintiff,  and  overruled  the  demurrer  as  to  other 
parts  of  the  answer.  Mr.  Justice  Paige  held  <^  that  the  plain- 
tiff must  show  that  the  covenant  as  to  possession  is  performed, 
before  he  can  sue  for  the  purchase  money.  The  defense  of  ad- 
verse possession  of  a  part  of  the  lot,  is  a  good  defense."  The 
plaintiff  appealed^from  that  part  of  the  judgment  overruling  the 
demurrer. 

Richard  Cooper^  for  tiie  plaintiff* 

Thwncts  B.  Mitchell,  for  the  defendant. 

Bp  the  Cmirt,  C ady,  J.  The  words  in  the  agreement,  "  And 
also,  that  the  said  party  of  the  second  part  shall  take  immedi- 
ate possession  of  said  farm,  and  shall  pay  all  taxes  of  whatso< 
ever  kind,  that  may  be  assessed  on  the  same,  or  that  may  be 
taxed  or  assessed  to  the  said  party  of  the  first  part,  for  or  on  ac- 
eonnt  thereof,"  were  construed  by  Mr.  Justice  Paige  as  a  oove- 
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nant  on  the  part  of  the  plaintiff  that  he  would  immediately  give 
the  defendant  possession  of  the  farm,  and  that  he  was  bound  to 
show  a  performance  of  that  covenant  before  he  could  be  entitled 
to  recover  any  part  of  the  consideration.  The  agreement  ought 
to  have  a  reasonable  construction,  so  as  not  to  give  to  any  part  of 
it  a  meaning  that  the  parties  could  not  have  intended.  The 
agreement  commences  by  a  recital  that  the  plaintiff's  father,  in 
1797,  granted,  and  to  farm  let  to  John  Woolsey,  farm  number 
15  in  lot  19,  in  Cony's  patent,  and  that  the  plaintiff,  as  the 
devisee  of  his  father,  was  the  owner  of  the  reversion  in  fee  sim- 
ple of  the  said  farm."  Both  parties  joined  in  this  recital  that 
the  plaintiff  was  the  owner  of  the  reversion,  and  consequently 
that  he  was  not  entitled  to  the  immediate  possession  of  the  farm, 
but  was  seised  of  the  reversion,  and  entitled  to  the  rents,  if  any 
were  reserved,  and  that  seisin  of  the  reversion,  and  a  right  to 
take  possession  of  the  rents  he  could  transfer ;  and  it  is  well 
known  that  rents  are  taxable,  and  the  taxes  must  be  paid.  The 
agreement  contained  a  covenant  on  the  part  of  the  plaintiff  that 
on  receiving  $2000  and  the  interest  thereon,  he  would  give  to 
the  defendant  a  deed  of  the  farm,  warranting  and  defending  the 
defendant  in  the  quiet  and  peaceable  possession  of  the  said  farm 
against  all  and  every  person  lawfully  claiming  the  same,  saving 
and  excepting  any  right)  title,  interest,  claim  or  demand  that 
might  exist,  by  virtue  of  the  said  indenture,  or  have  been  cre- 
ated by  the  acts  of  those  holding  said  farm  under  the  same. 
The  parties  did  not  expect  that  the  deed  would  be  given  before 
1859,  and  then  the  warranty  was  not  to  be  against  any  estate  or 
claim  under  the  indenture  from  the  plaintiff's  father  to  John 
Woolsey.  All  the  defendant  contracted  for,  was  the  reversion 
and  its  incidents.  A  grant  of  the  reversion  would  carry  the 
rents.  Is  it  probable  that  the  plaintiff,  who  would  not  agree  at 
the  end  of  ten  years,  to  warrant  against  any  claim  under  the 
grant  made  by  his  father  to  John  Woolsey,  would  warrant 
that  the  defendant  should  have  immediate  possession  of  the 
farm  ?  The  words  of  the  covenant  are  "  that  the  said  party  of 
the  second  part  shall  take  immediate  possession  of  the  said 
farm,  and  pay  all  taxes,  &c."    Did  the  defendant  by  those  words, 
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intead  to  bind  himself  to  take  possession  of  the  farm,  although 
it  might  be  lawfully  sold  under  the  grant  to  John  "Woolsey  ? 
He  covenanted  to  take  possession  and  pay  taxes ;  the  plaintiff 
did  not  covenant  to  give  or  deliver  possession.  The  defendant, 
not  the  plaintiff,  was  to  be  the  actor,  he  was  to  ttike  possession. 
The  agreement  is  that  the  defendant  '^  shall  take  possession  and 
shall  pay  all  taxes.  The  plaintiff  no  more  covenanted  that  the 
defendant  should  take  possession  than  that  he  should  pay  the 
ta^es :  both  branches  of  the  covenant  were  to  be  performed  by 
the  defendant,  and  for  the  benefit  of  the  plaintiff.  It  was  im- 
portant to  him  that  the  taxes  should  be  paid,  and  that  the  farm 
should  be  occupied  by  some  one  ]  but  to  say  that  the  plaintiff 
covenanted  that  he  would  give  the  defendant  immediate  posses- 
sion, although  it  might  be  lawfully  possessed  by  some  person 
claiming  under  the  indenture  of  John  Woolsey,  would  be  imput- 
ing to  him  a  gross  absurdity.  Taking  the  whole  agreement  to- 
gether, I  cannot  believe  that  the  plaintiff  intended  to  covenant 
that  he  would  give  to  the  defendant  possession  of  the  farm. 

The  learned  justice  who  tried  the  cause,  held  that  the  defense 
of  adverse  possession  of  a  part  of  the  lot  was  a  good  defense. 
This  part  of  the  opinion  must  refer  to  the  part  of  the  answer 
in  these  words :  "  But  on  the  contrary,  this  defendant  avers  that 
at  the  time  of  said  alledged  agreement  between  plaintiff  and 
defendant,  said  farm,  or  a  large  part  thereof,  was  in  possession  of 
persons  holding  or  claiming  the  same  adverse  to  the  plaintiff  and 
all  other  persons,  and  the  same  has  so  remained  possessed  up  to 
the  time  of  commencing  this  suit,  to  the  exclusion  of  the  de- 
fendant." And  what  is  here  alledged  was  regarded  as  making 
out  a  defense.  But  does  the  code  allow  such  pleading  ?  Who 
were  the  persons  in  possession?  The  name  of  no  person  who 
was  in  possession  is  given.  It  is  not  alledged  that  the  persons 
in  possession  had  any  title — ^no  fact  is  alledged  showing  their 
possession  adverse.  The  facts  necessary  to  show  that  a  pos- 
session is  adverse,  are  stated  in  2  B.  S.  294,  {§  10, 11, 12.  The 
answer  was  insufficient,  because  the  facts  necessary  to  show 
that  the  possession  was  adverse,  were  not  alledged  in  the  answer. 

Again,  the  plaintiff  only  claimed  the  reversion,  and  asagaanst 
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a  reyerBioner  there  cannot  be  an  adverse  possession.  An  ad- 
verse  possession  can  only  be  against  a  person  entitled  to  the  pos- 
session. There  could  be  no  such  adverse  possession  as  to  make 
it  unlawful  for  the  plaintiff  to  sell  his  reversion.  All  persons 
except  idiots,  persons  of  unsound  mind,  and  infants,  seised  o^  or 
entitled  to  any  estate  or  interest  in  land,  may  «lien  such  estate 
or  interest,  &c.  (1  R.  S.  719,  §  10.)  The  adverse  possession 
alledged  in  the  answer,  formed  no  defense,  and  the  demurrer 
ought  to  have  been  allowed  as  to  that  part  of  the  answer. 

The  defendant's  covenant  to  pay,  was  an  independent  covenant 
He  covenanted  to  make  ten  payments  before  he  was  entitled  to 
a  deed.  He  could  not  legally  demand  a  deed  until  after  the 
whole  purchase  money  was  paid.  The  whole  sum  of  two  thou- 
sand dollars  was  to  be  paid  for  the  reversion  or  farm.  I  am, 
therefore,  of  opinion  that  judgment  should  be  given  for  the 
plaintiff  on  the  demurrer. 

Judgment  for  the  plidntiff 

[Wa&ken  Generai/  Term,  May  8,  1862.  Vf^tUardf  Cody,  Hand,  and  C.  L, 
ABen,  Justices.] 


Baker  and  others  vs.  Band  abd  others. 

The  defendants  addressed  the  following  letter  to  the  plaintiffs:  "Gents. 
Whatever  goods  yon  sell  to  A.  B.  to  be  sold  in  onr  store,  we  will  consent 

'  that  he  may  take  the  money  oat  of  onr  concern  to  pay  for  the  same,"  Ac 

*  '*  The  said  A.  shaU  have  the  liberty  of  taking  the  pay  ont  of  onr  concern  as 
fluit  as  the  goods  are  sold."  ffdd  that  if  this  was  to  be  considered  as  a 
guaranty,  it  was  not  a  continning  guaranty;  there  being  nothing  in  the 
letter  implying  that  more  than  one  purchase  was  contemplated ;  and  that 
the  plaintiffs,  if  they  conld  recover  upon  it  as  a  guaranty  merely,  could 

'  recover  only  the  amonnt  of  the  first  purchase  made  by  A.  B. 

But  where,  in  an  action  upon  the  undertaking  of  the  defendants  contained  fa/ 
the  letter,  there  was  no  proof  that  the  letter  was  used  or  acted  upon  by  the 
plainti£&,  or  that  they  sold  any  goods  to  A.  B.,  but  on  the  contrary  it  ap- 
peared that  the  goods  sold  were  charged  to  the  defendants,  marked  with 
iiieir  names,  and  forwarded  to  them,  and  the  bills  made  out  in  their  names ; 
aOd  that  the  action  would  not  lie. 
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Where  it  appears  at  the  trial  that  in  a  former  suit  between  the  same  parties, 
in  a  sister  state,  the  plaintifTs  might  have  insisted  upon  their  right  to 
recover,  npon  every  ground  on  which  they  rely  in  the  second  suit,  and  the 
same  proof  offered  in  the  second  suit  was  properly  introduced  and  con- 
sideredi  ux)on  the  merits,  in  the  former  suit,  and  judgment  rendered  for  the 
defendant,  such  judgment  is  a  bar  to  the  second  suit 

Where  a  deolaration  contains  special  counts,  and  the  common  count  for  goods 
sold,  and  the  jury  find  a  general  verdict  for  the  plaintiff,  if  it  appears  that 
the  action  upon  the  common  count  is  barred,  by  a  former  suit,  the  judge 
may  permit  the  verdict  to  be  entered  upon  the  special  counts ;  provided 
his  notes  show  that  all  the  evidence  was  applicable  to  the  special  counts. 

In  such  a  case,  for  the  purpose  of  amending  the  verdict,  ii  seenis  the  common 
tioimt  may  be  treated  the  same  as  if  it  were  a  bad  count. 

This  was  a  motion  to  set  aside  a  verdict  in  favor  of  the  plun- 
tift,  rendered  at  the  Rensselaer  circuit  in  December,  1849; 
held  by  the  Hon.  I.  Harris,  one  of  the  justices  of  this  court. 
The  declaration  contained  counts  for  goods  sold  and  delivered 
to  one  Addison  Buck,  to  be  sold  in  the  store  of  the  defendants, 
on  an  agreement  that  he  might  take  money  of  the  defendants, 
and  pay  therefor.  And  that  the  plaintiffs  sold  and  delivered 
goods  to  Buck,  who  sold  them  at  the  store  of  the  defendants, 
but  that  the  defendants  had  not  paid  for  the  goods  or  allowed 
Buck  to  take  money  to  do  so.  A  similar  count  averred  that 
the  goods  were  sold  and  delivered  to  Buck  and  by  him  taken  to 
the  defendants'  store  and  sold,  but  that  the  defendants  refused 
to  let  Buck  take  money  and  pay  for  them,  or  to  pay  for  them 
themselves,  and  that  a  note  or  memorandum  in  writing  was 
made  of  the  agreement.  Another  count  averred  that  the  de- 
fendants gave  Buck  a  writing  as  foUows,  "  Pittsford,  Aug.  19, 
1844.  Messrs.  Baker  &  Cameron :  Gents.  Whatever  goods  you 
sell  to  Addison  Buck  to  be  sold  in  our  store,  we  will  consent 
tiiat  he  may  take  the  money  out  of  our  concern  to  pay  for  the 
same,  only  you  must  treat  him  as  well  about  prices  and  length 
of  credit  as  you  do  your  best  customers.  The  said  Addison 
shall  have  the  liberty  of  taking  the  pay  out  of  our  concern  as 
fast  as  the  goods  are  sold.  Band  &  Hendee."  And  that  said 
instrument  was  delivered  to  the  plaintiffs,  and  that  relying 
npon  sidd  agreement,  the  plaintiffs  did  sell  and  deliver  to  ]foNk, 
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gcK)ds  to  be  sold  in  the  store  of  the  defendants,  which  were  so 
SQld,  to  the  value  of  $3000,  but  the  defendants  refused  to  let 
Buck  take  the  money  out  of  their  concern  to  pay  for  them,  though 
requested  to  do  so  by  the  plaintiff  and  by  said  Buck. 

Another  count,  alledging  an  agreement  or  guaranty  by  the  de- 
fendants to  pay  the  plaintiff  for  goods,  which  the  plaintiffs  should 
let  Buck  have  on  sugh  terms  as  Buck  and  the  plaintiffs  should 
agree  upon,  if  Buck  did  not  pay  for  them ;  and  averring  that 
they  let  him  have  the  goods  and  he  had  not  paid  for  them,  and 
the  defendants  refused  to  do  so.  The  common  counts  for  work, 
labor  and  materials,  goods,  wares,  and  merchandise  sold  and  de« 
livered,  and  for  money  had  and  received,  lent,  advanced,  and 
paid,  laid  out  and  expended ;  and  a  count  on  an  account  stated, 
were  also  inserted. 

Band  pleaded  the  general  issue,  and  also  gave  notice  of  a 
suit  brought  by  the  plaintiffs  against  the  defendants  in  Rutland 
county  court  in  Vermont,  for  the  same  cause  of  action,  and  a 
trial  and  judgment  for  the  defendants  therein.  Also  notice  of 
set-off. 

On  the  trial,  it  appeared  that  the  defendants,  who  were  part^ 
Ders,  and  Buck,  Uved  in  Pittsford,  Vermont,  and  the  plaintiffs 
in  Troy,  New-York.  And  Buck  testified  that  he  drew  up  the 
paper  and  Rand  executed  it  by  direction  of  Hendee,  at  Buck's 
solicitation ;  and  the  latter  sent  it  to  the  plaintiffs  with  a  letter 
ttom  Buck,  who  in  pursuance  of  it  received  from  the  plaintiffs 
at  different  times,  goods  to  the  amount  of  over  $1300,  in  nine 
different  parcels,  from  August,  1844,  to  March,  1845,  all  of  which 
were,  sent  to  the  store  of  the  defendants.  The  following  is  a 
eopy  of  that  letter,  which  was  introduced  in  evidence  by  the 
plaintiffs,  after  being  objected  to  by  the  defendants :  "  Gents :  In 
addition  to  the  memorandum  that  I  gave  to  your  Mr.  Carpenter 
when  here,  I  want  one  box  good  lump  sugar,  3  or  4  cattys  of 
hyson  tea  and  8  or  4  cattys  8  lb.  tea,  one  bbl.  best  St.  rum,  as 
the  most  of  it  is  used  for  medical  purposes — ^the  order  that  Mr. 
Cameron  has  was  for  one  hhd;  best  Porto  Rico  sugar,  one  sack 
ffjace,  one  pepper,  one  bbl.  or  quarter  cask  best  brandy,  and  I 
shall  want  goods  shipped  to  care  of  W.  Ghipman  &  Co.,  as  weH 
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as  marked  Rand  and  Hendee.  Yon  have  the  above  guaranty  about 
the  goods,  and  I  will  pull  about  the  payment.  Want  you  to  treat 
me  as  well  as  you  can  about  price,  quantity,  and  length  after,  and 
I  will  endeavor  to  amply  compensate  you  for  waiting  on  me,  and 
I  think  I  shall  be  able  to  get  our  concern  to  give  their  paper, 
when  I  can  get  them  together ;  otherwise  you  can  draw  as  I 
said  to  Mr.  C.  when  here.  Please  to  let  me  hear  from  you  at 
as  early  a  date  as  you  can,  and  make  the  best  trades  you  can, 
always  shipping  to  W.  G.  &  Co.,  and  as  often  as  I  want  goods, 
will  give  you  orders,  only  put  things  right  and  I  will  treat  you 
well.  And  for  the  old  demand,  should  I  fail  of  payment,  will 
let  you  have  some  of  the  old  firm,  but  calculate  to  either  have 
them  give  their  paper  or  pay  the  drafts.    Yours,  respectftiUy, 

Addison  Buck." 
Buck  further  testified  that  he  had  bought  goods  of  his  own, 
previous  to  that,  and  put  them  into  the  same  store,  to  the  amount 
of  ovet  $3000  exclusive  of  these  goods.  That  sales  of  the  goods 
in  question  were  made  until  in  March,  1845,  when  the  remain- 
der, together  with  the  goods  of  the  defendants,  were  seized  on  an 
attachment  and  sold  by  the  sheriff.  That  he  had  the  control 
of  the  business  of  the  store  until  the  levy.  That  by  his  direction 
bills  of  the  goods  were  made  in  the  name  of  the  plaintiffs  to  the 
defendants,  and  the  boxes  marked  with  the  names  of  the  defend* 
aats,  and  directed  to  them ;  and  the  goods  were  also  charged  to 
the  defendants  on  the  plaintiffs'  books.  That  he  received  money 
in  the  store  «nd  sent  it  to  the  plaintiffs,  but  he  could  not  state 
the  amount.  That  the  defendants  never  took  any  money  out  of 
the  store.  Up  to  1843,  the  business  had  been  carried  on  in  that 
«tore  in  the  name  of  Strong  &  Buck,  for  whom  the  defendants 
had  become  liable  as  sureties  to  a  large  amount.  The  goods  of 
Strong  &  Buck  were  seized  on  executions  in  1843,  and  the  de^ 
fendants  made  arrangements  and  bid  them  off,  and  gave  their 
own  paper  to  the  creditors  of  S.  &  B.,  in  lieu  of  the  liability  of 
S.  &  B.  and  the  names  of  the  defendants  were  put  over  the 
store  door.  The  attachment  for  which  the  goods  were  seized  ia 
March,  1845,  was  for  a  debt  originally  owing  by  S.  &  B.  but 
4m  process  against  the  defendants.     He  did  not  know  whether 
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any  of  the  goods  bought  of  the  plaintiff  were  sold  on  executions 
issued  upon  the  judgments  obtained  on  the  attachments.  But 
if  any  were  left,  they  went  with  the  defendants'  goods.  The 
defendants  took  the  books  and  accounts  that  remained  in  1845, 
and  kept  them.  An  account  was  kept  against  B.  in  the  store. 
Suits  were  brought,  books  kept  and  notes  taken  in  the  defend- 
ants' names.  The  defendant  Band  lived  close  by  and  was  in 
the  store  almost  every  day.  In  the  fall  of  1844,  Band  pur- 
chased and  put  into  the  store  $1300  worth  of  goods.  The  de- 
fendants had  no  other  store.  After  the  19th  of  August,  1844,  the 
proceeds  went  to  the  credit  of  the  defendants. 

Mr.  Pierpoint  testified  that  on  the  last  of  July  or  the  first  of 
August,  1845,  he  requested  Band  to  let  Buck  draw  on  the  con- 
cern for  the  plaintiffs'  debt,  (and  for  a  debt  due  Messrs.  Brit: 
ton,)  which  he  refused  to  pay.  On  cross-examination,  he  said 
he  brought  suits  in  the  names  of  the  plaintiffs  and  also  in  the 
names  of  the  Messrs.  Britton,  against  the  defendants  in  Ver- 
mont, which  were  referred.  The  suit  in  favor  of  the  plaintiffs 
was  for  the  same  bill  of  goods  in  controversy  here.  That  Buck 
swore  on  those  trials,  that  he  was  authorized  to  purchase  the 
goods  in  the  defendants'  names  and  put  them  in  their  store,  and 
they  were  to  be  paid  for  out  of  the  store,  and  the  profits  to  be 
applied  to  the  payment  of  debts  in  which  the  defendants  were 
sureties.  The  paper  now  produced  was  called  for  .and  produced 
on  that  trial. 

The  plaintiffs  rested,  and  the  defendants  put  in  evidence  a 
record  of  judgment  rendered  in  the  Butland  county  court,  Ver- 
mont, in  favor  of  the  defendants,  in  a  suit  brought  by  the  plain- 
tiffs against  the  defendants.  The  declaration  was  for  goods  sold 
and  delivered  by  the  plaintiffs  to  the  defendants.  The  cause 
was  referred,  and  the  referees  reported  in  favor  of  the  defend- 
ants, and  the  report  was  confirmed,  and  judgment  rendered  for 
tiie  defendleirnts,  in  April,  1846. 

Buck,  on  being  recalled,  testified  that  between  19th  August, 
1844,  and  18th  April,  1845,  he  paid  into  the  store  $522,  which 
was  credited  to  him,  and  drew  out  $430,  and  that  all  he  paid  on 
old  and  new  debts  was  done  with  Band's  assent — but  he  could 
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not  tdl  how  much.  That  the  old  debt  to  the  plaintiffs  was  about 
$400,  and  Band  consented  that  if  he  could  collect  in  money,  he 
might  pay  that.  E.  Edgerton,  Esq.  testified  that  he  had  charge  of 
the  defense  of  the  suits  against  the  defendants,  in  Vermont,  and 
that  these  were  for  the  same  charges  for  goods  as  this.  He  also 
testified  to  statements  of  Buck  as  a  witness  in  those  suits,  that 
he  (Buck)  purchased  for  the  defendants,  and  had  written  author- 
ity from  them  to  do  so.  And  that  thereupon  the  counsel  for 
the  plaintiffs  there  produced  the  paper  signed  by  the  defend- 
ants. Buck  also  stated  he  had  a  similar  paper  signed  by  the 
defendants,  except  that  it  was  not  directed  to  any  particular  per- 
sons. That  on  these  trials  a  question  arose  and  it  was  conceded 
by  counsel  and  determined  by  the  referees,  that  any  claim  the 
plaintiffs  had  against  the  defendants  which  could  be  brought  be- 
fore the  referees  on  proper  pleadings  would  be  allowed  to  be  ex- 
hibited, as  if  the  pleadings  were  amended,  &c.  And  that  it  was 
the  uniform  practice  in  Vermont,  and  authorized  by  their  courts, 
to  allow  parties  before  referees  to  exhibit  and  litigate  any  claims 
which  could  be  brought  before  them  under  proper  pleadings,  for 
the  same  subject  matter.  That  the  plaintiffs  would  haye  been 
allowed  to  prove  that  Buck  purchased  the  goods  with  the  author- 
ity of  the  defendants,  or  that  the  defendants  guarantied  the 
payment,  &c. 

The  proofs  closed,  and  the  defsudants  moved  for  a  nonsuit,  for 
reasons  then  specified.  But  the  judge  refused  the  motion,  and 
decided  that  the  defendants  were  bound  to  allow  Buck  the  means 
of  paying  for  the  goods  in  question  out  of  the  store  as  fast  as 
Buck  sold  them.  That  if  Buck  sold  the  goods,  and  received 
funds  therefor  sufficient  to  pay  the  plaintiffs'  debt,  and  disbursed 
the  money  by  applying  the  same  in  payment  of  the  defendants' 
liabilities,  though  without  the  direction  or  knowledge  of  the  de- 
fendants, the  latter  were  liable  for  the  plaintiffs'  debt.  The 
defendants  excited,  and  the  judge  directed  the  jury,  if  they 
found  for  the  plaintiffs,  to  find  a  verdict  for  $924^19,  and  they 
did  sa  On  the  application  of  the  plaintiffs'  counsel,  in  the  ab- 
sence of  the  defendants'  counsel  and  after  the  jury  were  dis- 
charged, the  judge  allowed  the  verdict  to  be  entered  on  the  spe- 
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cial  counts  only ;  the  counsel  for  the  plaintiffs  haying,  as  they ' 
said,  never  abandoned  the  common  counts.    On  being  informed 
of  this  fact  the  defendants'  counsel  moved  the  court  to  have  the 
verdict  entered  as  found  by  the  jury,  which  motion  waa  denied. 

W.  A,  Beach,  for  the  defendants. 

W.  Hay,  for  the  plaintiffs. 

By  the  Court,  Hand,  J.  If  the  letter  addressed  to  the  plain- 
tiffs by  the  defendants,  and  upon  which  the  folrmer  rely  to  sufi* 
tain  the  first  four*  counts  of  the  declaration,  was  intended  as  a 
guaranty,  (and  one  count  is  upon  it  as  such,)  it  was  not- a  contin- 
uing guaranty.  A  claim  against  a  guarantor  is  strictissimi 
juris  ;  and  the  intention  should  be  clear  and  manifest  {Dolh 
bin  V.  Bradley,  17  Wend.  425.  Mauran  v.  BuUers,  16  Peters^ 
537.  Russell  v.  Clark's  Ex'rs,  7  Cra^uJi,  69.  8  Kent,  124.) 
In  this  case  the  plaintiffs  furnished  ten  different  bills  of  good^ 
at  different  times.  In  several  cases  in  England,  some  effect 
seems  to  have  been  given  to  the  word  "any,"  in  the  letter  of 
credit.  {Hitchcock  v.  Humphrey,  5  M.  ^  O.  559.  Mason  v* 
Priichard,  12  East,  227.  Barton  v.  Bennett,  5  Camp.  220. 
Merle  v.  WeUs,  2  /rf.^413.  Mayer  v.  Isaac,  6  M  ^  W.  605.) 
But  in  Rogers  v.  Warner,  (8  John.  119,)  the  language  was,  if 

A.  &  B.  "  wish  to  take  goods  of  you  on  credit,  we  are  willing  to 
lend  our  names  as  security  for  any  amount  they  may  wish ;"  and 
it  was  held  not  to  be  a  continuing  guaranty.  {And  see  WhU* 
ney  v.  Groot,  24  Wend,  82 ;  FeUows  v.  Prentiss,  8  Denio,  512 ; 
BoviU  V.  Turner,  2  ChU.  Rep.  205 ;  Melville  v.  Hayden,  3 

B.  ^  Aid.  598.)  If  the  plain  terms  of  the  contract  may  be  ful- 
filled by  being  confined  to  one  transaction,  courts  are  not  anxious 
to  extend  it  to  others.  There  should  be  words  showing  the  con- 
templation of  a  continuous  supply.  In  this  case  there  is  nothing 
in  the  letter  implying  that  more  than  one  purchase  was  C(Hitem- 
plated,  or  that  there  was  to  be  a  continuing  credit.  The  words 
"  whatever  goods  you  sell  to  A.  B."  leave  the  amount  unlimited, 
but  do  not  necessarily,  or  impliedly,  refer  to  more  than  (Mie  \ 
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If  tilis  be  the  true  construction,  the  plaintiffs,  if  they  can 
recover  upon  it  as  a  guaranty  merely,  can  recover  only  the  amount 
of  the  first  purchase.  A  paper  of  another  date,  was  spoken  of 
by  one  of  the  witnesses,  but  its  contents  were  not  stated^  nor  is 
it  declared  upon  in  this  cause.  But  is  this  a  guaranty  ?  Admit- 
ting that  there  is  sufficient  consideration,  the  agreement,  as  I 
understand  it,  is,  that  Buck  may  bring  the  goods  which  the 
plaantifTs  may  sell  to  him,  into  the  store  of  the  defendants,  of 
which  it  appears  he  had  charge ;  there  to  be  sold  out,  and  as 
fast  as  they  were  sold,  Buck  was  to  be  allowed  to  take  money, 
the  avails  of  the  business  of  the  defendants  there,  and  pay  there- 
for. If  the  goods  had  been  purchased  under  the  letter,  and 
brought  to  the  store  of  the  defendants  and  sold,  the  latter  would 
have  been  under  obligations  to  allow  Buck  to  take  money  to  pay 
for  them ;  even  though  they  had  not  received  from  Buck  the 
money,  which  he  had  received  for  the  goods.  But  having  done 
that,  they  were  not  liable  for  the  due  application  of  the  money 
by  him,  to  that  purpose.  If  they  allowed  him  to  take  sufficient 
money  to  pay  for  the  goods  sold,  they  were  no  further  respon- 
sible. Further  than  that  there  would  have  been  no  privity  of 
contract  between  the  plaintiffs  and  the  defendants.  {Birckhead 
v.  BrotDHj  2  Denio,  375.)  So  much  they  contracted  to  do ;  and 
perhaps  on  a  refusal,  they  might  have  been  liable  for  money  had 
and  received  to  the  use  of  the  plaintiffs,  if  they  had  received  the 
avails  of  the  goods.  But  this  letter  does  not  seem  to  have  been 
used,  or  acted  on  by  the  plaintiffs.  There  is  no  proof  that  they 
sold  to  Buck,  but  on  the  contrary,  the  goods  were  charged  to  the 
defendants,  the  bills  made  out  in  their  names,  and  the  goods  so 
marked  and  forwarded ;  and  it  appears  that  on  the  trial  in  Ver- 
mont, Buck  swore  that  he  had  authority  to  purchase  the  goods 
in  their  names.  That  was  not  a  sale  in  pursuance  of  the  terms 
of  the  letter.  That  was  necessary  to  bind  the  defendants  by 
that  instrument.  {Dobbin  v.  Bradley^  supra.)  If  the  sale 
was  directly  to  the  defendants ;  or  the  transactions  between  the 
parties  were  such  that  the  defendants  could  be  treated  as  original 
debtors,  clearly  the  judgment  of  the  county  court  in  Vermont 
was  a  bar. 
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The  remaining  question  to  be  considered,  is,  the  effect  of  that 
judgment.  That  suit  was  for  goods  sold  and  delivered;  and 
the  cause  was  referred,  and  tried  by  referees,  who  found  for  the 
defendants.  It  does  not  appear  by  the  record,  that  the  defend- 
ants pleaded,  but  they  appeared  and  defended  by  attorney. 
The  attorneys  for  both  parties  there  were  examined  on  the  trial 
of  this  cause ;  by  which  it  would  seem  the  cause  was  tried  upon 
the  merits.  The  declaration  in  this  cause  contains  counts  upon 
the  special  contract  or  writing  dated  August  19th,  1844 ;  also 
for  goods  sold  and  delivered ;  and  for  money  and  labor ;  and  an 
account  stated.  As  I  understand  the  evidence,  one  of  the  attor- 
neys for  the  defendants  in  the  suits  in  Vermont  testified  that 
the  causes  of  action  now  specially  declared  upon,  and  all  grow- 
ing out  of  the  same  subject  matter,  could  have  been  proved  in 
that  suit;  and  that  upon  the  question  arising  upon  that  trial,  it 
was  so  conceded  by  counsel  on  both  sides,  and  so  determined  by 
the  referee ;  and  the  attorney  for  the  plaintiffs,  there,  produced 
the  letter  dated  August  19th,  1844,  before  the  referees,  on  the 
call  of  the  defendants.  It  is  well  settled,  as  a  general  rule, 
that  a  judgment  of  a  court,  possessing  competent  jurisdiction,  is 
final  between  the  parties.  When  a  record  is  evidence,  and  un- 
der what  pleadings  it  may  be  proved,  has  often  been  a  mooted 
question.  Notice  of  this  defense  was  given  in  this  suit ;  so  the 
last  point  does  not  arise. 

It  has  been  decided  that  where,  by  the  pleadings,  a  claim  or 
defense  was  inadmissible,  even  though  litigated,  the  judgment 
was  no  bar  to  such  claim  or  defense,  if  disallowed.  ( Wolfe  v. 
Washburn,  6  Cowen,  261.  Beebe  v.  Bull,  12  Wend.  604. 
Bidl  V.  Hopkins,  7  John.  22.  McChiinty  v.  Herrick,  5  Wend. 
245.  Campbell  v.  Butts,  3  ComsL  173.  Quackenbush  v. 
Ehle,  6  Barb.  469.  Miller  v.  Manice,  6  HiU,  121.)  And  so, 
if  the  claim  was  withdrawn ;  or  a  part  of  it  did  not  then  exist, 
or  had  not  accrued.  {Seddon  v.  Tutoss,  6  T.  R.  608.  Halsey 
V.  Reed,  9  Paige,  446.  Wright  v.  Butler,  6  Wend.  284- 
Doty  V  Brown,  4  Comst.  71.)  Or  was  inadmissible  under  the 
pleadings,  though  proved  to  show  malice.  {Campbell  v.  Butts, 
supra.)    But  where  it  could  have  been  allowed,  if  the  proof  had 
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been  sufficient,  and  has  been  passed  apon  on  the  merits,  it  is 
barred,  whether  allowed  or  not.  {McGuinty  v.  Herrickj  supra. 
Morgan  v.  Plumb,  9  Wend.  287.  Wilder  v.  Case,  16  Id. 
583.  Laiprence  v.  Hunt,  10  /d.  80.  Ehle  v.  Bingham,  7 
£ar6.  494.  McLean  v.  Hugarin,  13  /oAn.  184.  Eastmure 
y.  Zrair^,  5  fitwg-.  iV.  C  444.  Z?uw7i  v.  Murray,  9  B.  ^  C. 
780.)  And  it  seems  that  if  the  matter  might  have  been  litigated 
and  decided  in  the  first  cause,  as  a  general  rule,  the  judgment 
will  be  final.  {Banchaud  y.  Dias,  3  Denio,  238.  Embury  v. 
Conner,  3  Comst.  522,  Jewett,  J.  Morgan  v.  Plumb,  supra. 
Stafford  y.  Clark,  supra.  Vail  v.  Vail,^  Barb.  226.  6?ard- 
twr  V.  Buckbee,  3  Cowen,  120.  Etheridge  y.  Osborn,  12  TFcnfl. 
399;  LeCfuen  y.  Gouvemeur,  1  John.  Cas.  492.  Bwr^  y. 
Stemburgh,  4  Cowen,  559.)  Particularly,  if  the  subject  matter 
actually  determined  or  passed  upon  was  a  part  of  the  same 
transaction.  {Id.)  And  if  it  does  not  appear  from  the  record, 
that  the  yerdict  or  judgment  was  directly  upon  the  point,  or 
matters,  which  are  again  attempted  to  be  litigated,  that  may  be 
shown  by  proof  aliunde;  provided  the  pleadings  would  have 
justified  the  evidence  of  those  matters,  and  the  verdict  and 
judgment  would  necessarily  have  involved  their  consideration,  had 
they  been  proved.  {Nelson,  J.  m  Lawrence  v.  Hunt,  supra. 
Wood  V.  JoLckson,  8  Wend.  9.  Young  v.  Black,  7  Cranch, 
515.  Ehle  v.  Bingham,  stipra.  Dunckle  v.  Wiles,  6  Barb. 
515.  2  Cowen  4*  HiWs  Notes,  848.)  A  valid  record  cannot 
be  contradicted;  nor  can  additions  be  made  thereto.  As  to 
foreign  judgments,  the  rule,  particularly  in  relation  to  contradic- 
tion, perhaps,  is  not  settled  in  England.  (2  Smith's  Lead.  Cos. 
448,  et  seq.  1  Cfreenl.  Ev.  §  546,  et  seq.)  However,  a  judg- 
ment of  a  court  of  one  of  our  sister  states,  having  jurisdiction, 
is  conclusive  if  there  is  no  fraud.  {Noyes  v.  Butler,  6  Barb. 
617,  and  cases  there  cited.  1  Greenl.  Ev.  i  547.  Manny  v. 
HarriSy  2  John.  24.  2  Cowen  ^  HUVs  Notes,  839.)  But  it 
may  be  explained.  {Id.)  There  was  no  objection  to  the  testi- 
mony in  relation  to  the  law  and  practice  of  the  courts  in  Ver- 
mont in  admitting  proof  under  such  a  declaration..  Had  there 
been,  I  am  inclined  to  think  it  would  have  been  admissible.  One 
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learned  in  the  law,  in  this  state,  would  be  competent  to  prove 
what  could  be  shown  under  the  common  counts,  or  general  issue  ] 
or  a  notice  therewith ;  under  our  former  system.  And  an  Eng- 
lish counsellor  at  law  might  testify  in  respect  to  their  new  sys- 
tem. (2  Cawen  ^  HUTs  Notes,  1142.)  From  the  testimony  in 
this  cause,  it  would  seem  that  the  plaintiffs  could  in  the  first 
suit  have  insisted  upon  their  right  to  recover  upon  every  ground 
on  which  they  now  rely.  If  so,  it  is  hardly  right  that  the  plain- 
tiffs should  there  withhold  the  evidence,  if  they  did  so,  and  then 
sue  again  to  recover  upon  the  same  transaction,  and  for  the 
same  debt  or  claim.  A  distinct  subject  matter  was  not  with- 
drawn or  withheld;  for  the  object  in  both  suits  was  to  com- 
pel the  defendants  to  pay  for  the  same  goods.  As  a  general 
rule,  if  the  cause  goes  off  on  a  technical  defect,  and  not  on  the 
merits,  the  judgment  in  the  first  suit  is  not  a  bar.  (1  Greenl, 
Ev.  §  530.)  But  a  party  will  not  be  permitted  to  Enie  again, 
because  he  reserved,  or  for  some  cause  did  not  produce  a  part 
of  his  evidence  on  the  first  trial.  And,  of  course,  if  the  same 
proof  now  offered  was  properly  introduced,  and  considered  upon 
the  merits,  that  is  the  end  of  the  matter..  And  it  is  hardly 
necessary  to  add,  that  that  judgment  is  a  bar  to  the  count  in  this 
suit  for  goods  sold,  if  the  trial  was  on  the  merits. 

On  the  point  of  pcactice,  I  think  the  judge  was  right  in  per 
mitting  the  verdict  to  be  entered  upon  the  special  counts ;  if  by 
his  notes,  it  appeared  that  all  the  evidence  was  applicable  to  the  ' 
special  counts.  {Sayre  v.  Jewett,  12  Wend.  185.  1  Burr.  Pr.  243. 
Chit.  Pr.  922.  And  see  2  Saund.  171  n.  1,  a,b,c,d ;  Norris  v. 
Durham^  9  Cowen,  151 ;  Empson  v.  Cfriffin,  11  A.  4*  -^-  186 ; 
Orcmt  V.  Astle,  Doug.  729 ;  Eddowes  v.  Hopkins^  Id.  377 ; 
Reg.  V.  Virrier,  12  A.  ^  E.  317 ;  Lewin  v.  Edwards,  9  M. 
^  W.  720,  and  Am.  note.)  If  l^he  count  for  goods  sold,  had 
been  barred  and  the  others  not,  for  the  purpose  of  amending  the 
verdict,  I  do  not  see  why  it  could  not  be  treated  the  same  as  if 
it  had  been  a  bad  count. 

There  should  be  a  new  trial,  costs  to  abide  the' event 

[Warren  aENBRAL  Term,  May  8,  1852.     mOard,  Hand,  Cady,KDd  C.  L. 
ii«m,JittticeB.] 
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W.  ft  O.  gave  a  note  dated  April  7ib,  1849,  payable  in  one  year  to  the  de- 

t  fendant  or  order,  which  was  indorsed  by  him.  In  October,  1819,  W.  &,  0. 
Ailed  and  made  an  assignment  to  the  defendant  and  another  person  of  all 
their  property,  for  the  benefit  of  creditors ;  this  noto  being  placed  among 
those  of  tho  first  class.  The  pro|>erty  assigned  was  not  sufficient  to  pay  all 
of  the  first  class.  At  the  time  jof  the  trial,  the  matter  was  in  litigation, 
other  creditors  having  obtained  ^n  injunction  against  the  assignees  to  pre- 
Tent  their  pajing  over  the  avails  of  the  assigned  property,  alledging  that 
the  assignment  was  void.  On  *the  9th  day  of  April,  1860,  the  defendant 
told  the  plaintiff,  that  on  the  12th  or  18th  day  of  April  he  would  pay  and 
take  up  the  note.  On  the  l&th  of  April  an  attempt  was  made  to  demand  the  # 
note  of  the  makers,  (who  were« absent,)  and  notice  of  non-payment  was* 
given  to  the  defendant.  The  defendant  was  the  clerk  of  W.  &  0.  at  the 
time  the  note  was  given,  and  up  to  the  time  they  failed.  Held,  that  the  de- 
fendant was  liable  upon  the  note. 

Where  the  necessary  steps  to  fix  an  indorser  are  prevented  by  some  act  of  the 
latter,  wliich  puts  the  holder  off  his  guard,  demand  and  notice  of  dishonor 
will  be  excused.  *    « 

An  unconditional  promise,  with  fhU  knowledge  of  all  the  facts,  is  a  waiver  of 
demand  and  notice. 

If  an  indorSer  make  an  express  promise  to  pay,  demand  and  notice  will  be 
presumed.  But  this  presumption,  it  seems,  will  be  rebutted  by  proof  that 
demand  was  made  and  notice  given  five  days  too  late. 

i{  senru,  an  assignment  of  all  tlie  property  of  the  maker  to  the  indorser;  or  of 
sufficient  to  pay  the  note,  and  for  that  purpose,  dispenses  with  demand  and 
notice.  Though  the  rule  would  appear  to  be  different,  in  case  of  an  assign- 
ment to  trustees  for  that  purpose;  or  of  a  judgment  as  indemnity;  or  an 
Indemnity  by  way  of  lien ;  or  a  counterbond,  without  mcpresa  promise. 

An  indorse  who  has  received  an  aBsignment  of  property,  but  not  sufficient  to 
pay  the  note,  may  insist  upon  demand  and  notice  of  dishonor ;  but,  in  most 
cases,  he  may  be  liable  pro  tanto  as  trustee,  though  discharged  as  indorser. 

The  insolvency  of  the  maker  does  net  excuse  demand  and  notice  to  the  in- 
dorser.   But  demand  is  unnecessaiy  if  the  maker  abscond. 

This  was  a  motion  to  set  aside  the  report  of  a  referee,  and 
judgment  thereon.  The  suit  was  on  a  note  for  $250,  madfi  by 
Woodin  &  Osborne  copartners,  payable  to  Lytle  or  order  in 
one  year,  and  dated  April  7th,  1849.  The  parties  all  resided 
in  Salem.  On  the  27th  of  October,  1849,  Woodin  <fc  Osborne 
being  insolvent,  made  an  assignment  of  all  their  property  to  the 
defendant  Lytle  and  J.  E.  McFarland,  in  trust  to  pay  their 
debts,  in  the  order  therein  stated ;  this  debt  being  in  the  first* 


164  CASES  I'S  THE  SUPREME  COURT. 

Bruce  r.  LyUe. 

class.  A  witness  testified,  that  on  Tuesday  the  9th  of  April| 
Lytle  said  to  the  plaintiff,  he  would  be  up  the  next  Friday  or 
Saturday,  and  pay  the  note  and  take  it  up.  And  another  testifieci, 
that  on  that  Saturday,  he,  the  witness,  said  to  Lytle,  he  thought 
he  was  ooming  up  to  pay  that  note  ;  and  Lytle  replied,  "  I'll  be 
np  this  afternoon  or  evening,  and  pay  it.  I  have  not  now  got 
all  the  money,  but  I  expect  to  get  some  of  my  brother."  And 
on  Monday  after,  Lytle  stated  that  he  was  on  the  way  up  to  pay 
die  note.  This  witness  was  joint  owner  of  the  note  until  after  it 
became  due ;  and  the  referee  thought  his  evidence  not  reliable,  to 
establish  a  promise.  W.  &  0.  Tiere  merchants  in  Salem,  and 
Lytle  was  their  only  clerk  when  the  assignment  was  made  and 
during  the  year  previous.  The  assignment  was  made  on  Satur- 
day-afternoon  or  evening,  and  became  publicly  known  during 
the  day  on  Monday,  notice  thereof  being  posted  on  the  door  of 
tVb  principal  hotel  that  day.  On  the  morning  of  that  day, 
Woodin  left  Salem,  and  had  not  resided  there  since,  though  he 
was  occasionally  in  that  place  for  short  periods.  It  appeared 
quite  probable  from  the  testimony,  that  he  resided  in  the  city 
of  New- York  and  in  Massachusetts,  and  also  in  Columbia  county, 
during  the  fall  and  winter  after  the  assignment.  Osborne  left 
Salem  to  reside  at  Glen's  Falls  on  the  12th  day  of  April.  On 
the  15th  day  of  April,  a  demand  of  payment  of  the  note  was 
made,  upon  the  wife  of  Osborne,  at  his  boarding  place,  and  also 
of  the  hotel  keeper  where  Woodin  had  boarded ;  and  it  not  being 
paid,  notice  was  given  to  the  defendant  Lytle.  An  inventory  of 
the  goods  was  taken  after  the  assignment,  and  they  were  valued  at 
f2800  or  $2400 ;  but  they  were  overvalued,  and  were  sold  after- 
wards for  $1800  or  $1900.  The  co-assignee  testified  that  the  net 
proceeds  of  the  assignment  would  not  exceed  $2500  or  $2600, 
and  the  preferred  debts  were  $2800.  The  defendant  offered  to 
show,  that  a  suit  had  been  instituted  by  some  of  the  creditors 
of  W.  &  O.  against  the  ^assignees,  to  set  aside  the  assignment, 
and  they  had  been  enjoined  by  the  court  from  disposing  of  the 
assigned  estate,  or  its  avails.  This  was  objected  to  by  the  plain- 
tiib,  and  excluded.  The  referee  reported  in  favor  of  the  plain- 
tiff for  the  amount  of  the  note. 
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By  the  Court,  Hand,  J.  The  defendant  Ljtle  was  entitled 
to  judgment,  unless  the  assignment  to  him,  or  his  promise  to 
pay,  renders  him  liable  without  demtod  and  notice.  The  insol- 
vency of  the  makers  did  not  excuse  want  of  demand.  {Chit,  on 
Bills,  449.  Story  on  Bills,  H  326,  346.)  Absconding  would. 
{Taylor  t.  Snyder,  3  Denio,  151.  Chit,  on  BiUs,  Perk,  ed. 
354,  n.  Story  on  BiUs,  §  327.)  But  the  proof  does  not  show 
that  either  of  the  makers  could  be  considered  as  having  abscond- 
ed when  the  note  matured.  Osborne  was  there,  and  Woodin 
had  been  but  a  few  months  before,  and  was  probably  then  in 
New- York.  It  is  quite  clear,  no  demand  was  made  or  notice 
given  at  the  proper  time.  None  has  been  proved,  and  there 
were  both  demand  and  notice  five  days  too  late,  which,  impliedly, 
negatives  a  demand  before.  Prima  facie  then,  the  defendant 
was  discharged.  {Commercial  Bank  v.  Hughes,  17  Wend.  99.) 
Was  he  liable  because  he  was  assignee ;  or  because  of  his  promise  ? 
It  has  been  decided  that  an  assignment  of  all  the  property  of 
the  maker  to  the  indorser,  or  of  sufficient  to  pay  the  note,  and 
for  that  purpose,  dispenses  with  demand  and  notice.  {Comey 
V.  Da  Costa,  1  Esp.  502.  Bond  v.  Famham,  5  Mass.  Rep. 
170.  Mechanics?  Bank  y.  Oriswold,7  Wend.  165.  Chit,  on 
BiUs,  368, 473, 489.  Story  on  Bills,  §  374.  Spencer  v.  jBbr- 
vey,  17  Wend.  489.  1  Cowen's  Tr.  248.)  Though  an  assign- 
ment to  trustees  to  pay  the  note  and  other  debts,  it  is  said,  is  in- 
sufficient. {Creamer  v.  Perry,  17  Pick.  832.  And  see  Story 
on  Bills,  i  316.)  And  so  of  a  judgment  taken  as  indemnity, 
about  which  there  is  litigation,  no  funds  or  property  having  come 
into  possession.  {Spencer  v.  Harvey,  supra.)  It  was  averred 
in  the  first  count  of  the  declaration,  in  Mechanics^  Bank  v.  Oris- 
void,  that  the  property  assigned  exceeded  the  liability ;  and  in 
the  second,  that  the  makers  assigned  all  their  property.  In 
such  cases,  the  principle  of  liability  has  been  said  to  be,  that  it 
amounts  to  an  agreement  to  take  up  the  note.    (2  Smithes  Lead. 
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C<is.  Am.  notes  to  BickAdike  t.  BoUman,  p.  22.)  It  .may  be 
deemed  analogous  to  the  case  of  a  creditor,  entitled  to  all  the 
counter  and  collateral  securities  held  by  a  surety ;  {Maine  v. 
Harrison^  1  Eq.  Cos.  Abr.  98,  K.  5.  Burge  on  Surety,  884. 
Curtis  V.  Tylor,  9  Paige,  482.  Ten  Eyck  v.  Holmes,  8 
Sandf.  Ch.  428.  Clark  y.  Ely,  2  Id.  166  ;)  or  that  of  a  drawer, 
who  has  withdrawn  all  the  funds ;  {Comm,  Bank  v.  Hughes,  17 
Wend.  94.  Birckhead  v.  Broiwi,  2  Denio,  876.  Z)ott/tt9  ▼. 
Frosch,  1  jK.  867.)  But  if  the  indemnity  is  only  by  way  of 
a  lien,  or  by  a  counter  bond,  it  seems  to  me  there, should  be 
an  express  promise.  In  this  case,  the  makers  assigned  all 
their  property.  It  is  sud  they  may  have  acquired  more  after- 
wards, and  before  the  note  became  due.  That  is  however  very 
improbable,  from  the  circumstances.  But  the  assignment  turns 
out  not  to  be  full  indemnity ;  and  the  defendant  offered  to  show 
that  there  was  litigation,  the  validity  of  the  assignment  itself 
being  attacked  by  the  less  favored  creditors.  This  offer  must 
be  taken  to  be  true.  If  the  plaintiffs  prevail  on  account  of  the 
assignment,  it  must  be  on  the  ground  that  the  makers  have 
assigned  every  thing.  In  Comey  v.  Da  Costa  sufficient  effects 
were  received.  And  Bond  v.  Famham,  and  Mechanics^  Bank 
V.  Qriswold  are  the  leading  cases  on  the  other  branch  of  the 
proposition,  that  if  all  is  assigned,  that  is  sufficient.  It  is  diffi- 
cult to  see  how  this  can  excuse  laches  where,  as  in  this  case, 
there  is  a  deficiency,  so  long  as  utter  insolvency  will  not  have 
that  effect  And  perhaps  it  is  as  well  in  such  cases  to  consider 
a  holder,  who  had  knowledge  of  the  assignment  and  gave  no  no- 
tice, as  having  elected  to  look  to  the  assignment ;  for  the  in- 
dorser,  if  assignee,  in  most  cases,  is  still  liable  in  his  character 
of  trustee,  to  the  amount  of  the  funds  received ;  though  dis- 
charged as  indorser.  {Story  on  Bills,  §  816.)  It  seems  he  is 
entitled  to  strict  notice  where  he  has  received  funds  only  suffi- 
cient for  part  payment.    (Id.) 

Again,  it  is  said  the  promise  was  a  waiver  of  the  demand  and 
notice.  An  unconditional  promise,  with  full  knowledge  of  all 
the  facts,  undoubtedly  is  so.  {Reynolds  v.  Douglass,  12  P^. 
50a      Thornton  v.  Wynn,  12   Wheaton,  ISa     TMoits  v. 
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Dmvdj  28  Wend.  879.)  And  since  Tebbetts  v.  D&wdj  where 
there  is  an  express  promise,  it  may  be  presumed  that  there  w0re 
demand  and  notice,  nntil  the  contrary  is  shown.  {And  see  Crox- 
m  y.  Mitchell,  5  M.^W.5;  Margetson  v.  AUken,  SC.^P. 
888;  ERcks  v.  Beaufoot,  4  Bing.  K  C.  229;  Lundy  v.  Rob- 
ertson, 7  Etist,  231.)  But  it  seems  to  me,  that  presumption  is 
rebutted  by  showing  a  demand  and  notice  on  the  fifth  day  after 
the  note  became  due.  The  case,  then,  does  not  stand  upon  pre- 
sumption, and  there  is  no  waiver,  unless  it  is  also  shown  that 
the  defendant  had  knowledge  at  the  time  he  made  the  promise. 
( Tebbetts  v.  Dowd,  28  Wend.  879.  Keeler  v.  Bat^me,  12'  Id. 
119.) 

But  in  another  view  I  think  the  report  must  be  sustained. 
If  the  testimony  is  true,  on  the  9th  day  of  Apnl,  the  day  before 
the  note  became  due,  the  defendant  made  an  express  promise  to 
pay  it  on  the  12th  or  18th.  On  the  18th,  he  again  promised  to 
pay  it  in  the  afternoon  of  the  same  day ;  and  on  the  15th  pre- 
tended he  was  then  on  his  way  to  pay  it.  The  referee,  however, 
in  giving  his  opinion,  doubted  the  evidence  of  a  promise  after 
the  note  came  to  maturity.  The  witness  is  not  impeached  un- 
less by  bias,  but  if  the  referee  did  not  believe  him,  the  case  must 
rest  on  the  promise  made  on  the  9th  of  April. 

Where  the  necessary  steps  to  fix  an  indorser  are  prevented 
by  some  act  of  the  latter  which  puts  the  holder  ofi"  his  guard,  the 
holder  is  excused.  {Leffingioell  v.  White,  1  John,  Cos.  99. 
Spencer  v.  Harvey,  17  Wend.  491.  ^Coddington  v.  Davis,  1 
Comst.  186 :  /R  C.  8  Denio,  16.  Story  on  BilU,  §  871.  Burgh 
V.  Legge,  4:M.^W.  418.  Leonard  v.  Gary,  10  Wend.  504.) 
Story  says,  a  mere  verbal  agreement  which  may  mislead,  but 
does  not  purport  to  waive  such  presentment,  will  not  be  avail- 
able. {Story  on  Bills,  i  871.)  And  he  cites  Free  v.  Hawkins, 
(1  HoWs  N.  P.  R.  550 ;  S.  C.  8  Taunt.  92 ;)  and  Chitty  on 
Bills,  446,  which  relate  only  to  a  parol  agreement  not  to  put  the 
note  in  suit.  In  Prideaux  v.  Collier,  (2  Stark.  Rep.  57 ;)  Cay- 
uga Bank  v.  Dili,  (5  Hill,  408,)  and  Free  v.  Hawkins,  {supra,) 
the  holders  were  not,  or  had  no  reason  to  be,  misled.  Here  the 
holder  knew  that  the  defendant  and  another  held  an  assignment 
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of  all  the  maker's  property ;  and  that  the  latter  were  inflolvent : 
and  on  asking  the  defendant  for  payment,  the  day  before  the 
note  became  due,  he  receiyed  an  unqualified  promise  that  it 
should  be  paid  on  the  3d  or  4th  day  from  that  time.  It  is  said 
the  holder  was  not  misled ;  for  he  thought  the  note  became  due 
on  the  7th  of  April.  No  doubt  he  did  so.  But  if  the  defendant 
had  refused  to  pay  it,  or  even  been  silent,  it  is  probable  the 
plaintiff  would  have  sought  information  at  once,  and  taken  all 
necessary  measures.  Under  the  circumstances,  he  had  a  right 
to  rely  upon  this  unconditional  promise ;  and  it  may  be  pre- 
sumed that  he  did  so.  In  Burgh  t.  Lp-gge^  the  indorser  of  two 
bills,  one  drawn  upon  W.  and  due  upon  the  4th,  the  other  upon 
R.  due  on  the  5th  of  April,  on  'the  4th,  stated  to  the  holders, 
that  the  one  drawn  on  B.  would  not  be  paid,  as  B.  had  become 
a  bankrupt ;  and  that  the  other  would  not  be  paid,  as  he  had 
some  pictures  as  security,  to  sell  and  take  it  up ;  and  that  W. 
had  no  other  means  of  raising  the  money,  and  it  was  not  worth 
while  to  trouble  him  with  a  two  penny  post  letter  to  give  him 
notice ;  it  was  not  worth  the  money :  and  he  would  bring  the 
plaintiff  some  money  on  the  following  Monday  in  part  payment 
of  the  two  bills.  The  plaintiff  failed  because  he  had  averred 
notice,  and  the  court  held  there  was  no  evidence  of  that ;  but 
Parke,  B.  said,  this  was  good  evidence  of  a  dispensation  with 
notice.  In  Spencer  v.  Harvey^  an  indorser,  a  few  days  before 
the  note  became  due,  wrote  to  the  holders  that  the  makers  had 
failed ;  that  the  first  indlTser,  who  owned  a  farm,  had  given  a 
judgment  to  secure  the  pajrment  of  the  note,  but  the  farm  could 
not  be  sold  till  such  a  time ;  that  no  additional  security  could  be 
obtained  by  prosecuting  the  note  ]  and  he  had  made  no  calcula- 
tions for  raising  the  money,  and  was  therefore  under  the  neces- 
sity of  asking  indulgence  until  the  real  estate  could  be  sold.  If 
he  had  received  an  assignment  of  all  the  maker's  property,  and 
promised,  the  day  before  it  became  due,  to  pay  the  note,  the  case 
would  hare  been  stronger. 

Judgment  affirmed. 

[Sabatoga  QcifERiL  Term,  January  6,  1862.     WUlard,  Hand  and  C«^, 
jQStioes.] 
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The  priiiciples  by  which  the  supremo  court  will  bo  governed,  in  Its  decision 
upon  an  ^appeal  from  an  appraisal  and  report  of  oommisaiooers  appointed 
pursuant  to  the  16th  section  of  the  general  railroad  act.  {Laws  of  18G0, 
ch.  140.) 

Any  technical  departure  fVom  established  rules,  in  the  admission  or  rejection 
of  evidence,  will  not  be  allowed  to  affect  the  appraisal,  unless  it  appears 
that  such  error  has  injured  the  party  appealing. 

If  the  court  is  satisfied  that  the  commissioners  have  not  erred  in  the  princi- 
ples upon  which  they  have  made  their  appraisal,  no  other  error  will  b* 
sufficient  to  send  the  report  back  for  review. 

In  making  appraisals  of  the  damages  sustamed  by  a  person  whose  property 
18  taken  for  the  purposes  of  a  railroad,  the  true  rule  is  to  determine  what 
will  be  the  effect  of  the  proposed  change  upon  the  market  value  of  the 
property  remaining.  The  proper  inquiry  is,  what  is  the  entire  property 
now  fairly  worth  in  the  market,  and  what  will  that  part  not  taken  be  worth 
after  the  improvement  is  made. 

This  was  an  appeal  from  the  appraisal  and  report  of  commis- 
sioners, appointed  pursuant,  to  the  15th  section  of  the  general 
railroad  act.(a)  The  commissioners  awarded  to  the  defendant 
$850  for  one  acre  and  forty-five  hundredths  of  an  acre  of  land, 
taken  by  the  plaintiffs  for  the  use  of  their  road.  The  report 
haying  been  confirmed,  the  plaintifis  appealed,  in  pursuance  of 
the  provisions  of  the  18th  section  of  the  act.(6)  The  appeal 
was  heard  at  a  general  term,  at  Albany. 

it.  K.  Hadley,  for  the  pkinliffs.       • 

J.  J.  Viele^  for  the  defendant. 

By  the  Court,  Harris,  J.  The  statute,  while  it  gives  to 
either  party  an  appeal  to  the  supreme  court  from  the  appraisal 
made  by  commissioners,  and  authorizes  the  court,  in  its  discre- 
tion, to  direct  a  new  appraisal,  before  the  same  or  new  commis- 
sioners, has  not  prescribed  the  principles  by  which  the  court  is 
to  be  governed  in  its  decision  upon  such  appeal.    I  think  it 


(a)  LawsoflS60,ch.l4X). 
lb)  1  R.  8.  4M  ed.  1227. 
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quite  obvious,  that  the  review  is  not  to  be  had  upon  the  same 
principles  by  which  the  court  is  guided  in  reviewing  the  pro- 
ceedings of  a  judicial  tribunal.  Any  technical  departure  from  es- 
tablished rules,  in  the  admission  or  rejection  of  evidence,  cannot 
be  allowed  to  affect  the  appraisal,  unless  it  appears  that  such  error 
has  injuriously  affected  the  party  appealing.  The  commissioners 
are  not,  like  other  tribunals,  to  be  governed  exclusively  by  evidence. 
They  are  required  to  view  the  premises,  as  well  as  to  hear  the 
proofs  and  allegations  of  the  parties.  The  one  duty  is  not  less 
imperative  or  important,  than  the  other.  The  commissioners 
are  selected  with  a  cautious  regard  to  their  fitness  to  judge, 
after  qualifying  themselves  in  the  manner  prescribed,  of  the 
compensation  which  ought  justly  to  be  made  for  the  land  to  be 
taken.  If  the  court,  upon  appeal,  are  satisfied  that  they  have 
not  erred  in  the  principles  upon  which  they  have  made  their 
appraisal,  no  other  error  will  be  sufficient  to  send  the  report  back 
for  review. 

It  appears  from  the  minutes  of  testimony  taken  by  the  com* 
missioners,  that  the  defendant's  farm  contains  about  50  acres, 
and  that  the  railroad  so  divides  it,  as  to  leave  about  8$  acres  on 
one  side  and  15  acres  on  the  other.  Witnesses  were  called  by 
the  defendant  to  give  their  opinion  as  to  the  amount  of  damage  he 
would  sustain.  This  kind  of  testimony  was  objected  to,  but  re- 
ceived. One  witness  testified  that  he  would  not  give  so  much 
for  the  farm  by  $1000  as  he  would,  if  it  had  not  been  inter- 
fered with.  Another  estimated  the  farm  to  be  worth  $50  an 
acre  without  the  railroad,  and  $20  an  acre  less,  with  the  rail- 
road in  operation.  A  third  witness  thought  the  farm  as  it  would 
be  with  the  railroad  running  through  it,  not  worth  $20  an  acre ; 
and  a  fourth  thought  the  farm  would  be  comparatively  valueless 
for  farming  purposes.  These  opinions  constitute  the  chief  part 
of  the  testimony  taken.  Such  testimony,  although  admissible, 
is  not  entitled  to  great  weight.  Indeed,  it  is  a  departure  from 
a  general  rule  of  evidence,  to  receive  it  at  all.  "The  whole  his- 
tory of  this  kind  of  evidence,"  says  a  distinguished  judge,  "shows 
that  it  is  separated  from  incompetency  by  a  very  thin  partition." 
{In  tff^  maiier  of  Pearl-street,  19  Wend,  651.  per  Comen^  /) 
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The  opinions  of  witnesses,  at  the  best,  are  to  be  received  as 
"  persuasive  evidence,"  and  never  controlling. 

In  making  appraisals  of  this  kind,  the  true  rule,  the  only  rule 
which  will  do  equal  justice  to  all  pai^ies,  is  to  determine  what 
will  be  the  effect  of  the  proposed  change  upon  the  market  value 
of  the  property.  The  proper  inquiry  is,  what  is  it  now  fairly 
worth  in  the  market,  and  what  will  it  be  worth,  after  the  im- 
provement is  made.  "  All  classes  and  conditions  of  men,"  says 
Bronson,  J.,  in  the  matter  of  Furman-streety  (17  Wend.  649,) 
^'hold  their  property  subject  to  the  paramount  .claims  of  the 
state,  and  when  it  is  taken  for  public  purposes,  and  the  question 
of  compensation  is  presented,  the  only  proper  inquiry  is,  what  is 
its  value  ?  The  question  is  not  what  estimate  does  the  owner 
place  npon  it,  but  what  is  its  real  worth,  in  the  judgment  of 
honest,  competent  and  disinterested  men  ?"  And  again,  he  says, 
^  the  proper  mode  of  adjusting  the  question  of  damages  is  to  in- 
quire, what  is  the  present  value  of  the  land,  and  what  will  it  be 
worth  when  the  contemplated  work  is  completed?" 

The  verdict  of  a  jury  is  determined  by  the  testimony  sub* 
initted  to  their  consideration.  It  is  therefore  the  subject  .of  re- 
view. It  may  be  presented  to  the  consideration  of  the  court, 
upoiKpaper.  But  it  is  not  so  in  relation  to  the  proceedings  of 
these  conmiissioners  of  appraisal.  The  very  first  thing  they 
are  required  to  do  is,  to  view  the  premises.  Thus,  their  own 
Senses  are  made  to  testify.  The  information  thus  acquired,  it 
is  impossible  to  bring  before  a  court  *of  review.  The  commis- 
sioners, too,  are  selected  with  reference  to  their  general  knowl- 
edge, qualifying  them  to  judge  discreetly  npon  the  matters 
submitted  to  them.  Unlike  a  jury,  they  are  restricted  to  no 
peculiar  species  of  evidence,  or  any  peculiar  sources  of  informa- 
tion. They  may  collect  information  in  all  the  ways  which  a 
prudent  man  usually  takes  to  satisfy  his  own  mind  concerning 
matters  of  the  like  kind,  where  his  own  interests  are  involved 
in  the  inquiry.  They  may  seek  light  from  other  minds,  that 
they  may  be  the  better  able  to  arrive  at  just  conclusions,  but,  at 
Ae  last,  they  must  be  governed  by  their  own  judgment.  That 
-judgment  is  not  to  be  controlled  or  outweighed  by  the  opnions 
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of  a&y  number  of  if^itnesses.  The  commissioners  have  no  right 
to  take  such  opinions,  nor,  indeed,  any  other  evidence,  as  the 
basis  of  their  appraisal,  without  exercising  their  own  judgment. 
They  are  to  hear  all  the  .proofa  and  allegations  of  the  psurtiea^ 
as  well  as  to  view  the  premises,  as  a  means  of  enlightening  their 
judgment,  and,  having  done  all,  they  are  then  to  determine,  in 
the  free  and  uncontrolled  exercise  of  that  judgment,  thus  en- 
lightened and  thus  informed,  what  award  will  best  dispense 
equal  justice  to  all  the  parties.  When  the  original  jurisdiction 
is  to  be  exercised  in  this  manner,  it  is  impossible,  from  the  very 
nature  of  the  case,  that  there  should  be  any  thing  like  a  regu- 
lar judicial  review.  {See  opinion  of  Bronson,  J.  in  the  matter 
0/  WiUiam  and  Ant/ionj/'Sireets,  19  Wend.  678.) 

Regarding  the  market  value  of  the  property,  as  furnishing 
the  true  principle  by  which  the  commissioners  are  to  be  gov- 
erned, and  the  independent  exercise  of  their  intelligent  judg- 
Buent,  as  the  true  mode  of  applying  that  principle  to  the  appraisal, 
it  is  scarcely  possible  for  a  court  to  say  upon  review,  that  the 
commissioners  have  erred.  Indeed,  this  can  never  be  said,  un- 
less it  can  be  made  to  appear  that  they  have  adopted  an  errone- 
ous principle  in  making  their  appraisal,  or  have  erred  in  the 
api^ieation  of  the  true  principle.  Neither  can  be  said  to  appear 
in  this  case.  There  is  nothing  here  to  show  that  the  appraisal 
is  not  the  result  of  the  free  exercise  of  the  judgment  of  the  ma- 
jority of  the  commissioners  who  signed  the  report,  in  reference 
to  the  market  value  of  the  property  as  it  was  before  the  railroad 
WM  constrsoted,  and  as  it  will  be  afterwards.  If  it  is,  the  re- 
port ought  not  to  be  disturbed.  And  perhaps,  in  strictness, 
this  should  be  sufficient  to  justify  the  court  in  denying  the  ap- 
pikation  to  send  it  back  for  review.  But,  from  liie  amount  <^ 
the  award,  taken  in  connection  with  the  charact^  of  the  testi- 
tuaoay  submitted  to  the  eommissioneirs,  and  the  further  fkct  tbat 
fewer  very  intelligent  commissioners  have  omitted  to  unite  in  dw 
aiqraiaal,  the  eourt  are  ^ipreheMive  that  the  majority  of  th« 
ttssuDaissMNMVs  may  posfldbly  have  fdt  th^uselves  ovendbd  by 
tkit  opiniena  of  others,  aad  have  Hiade  those  opinions  rather  tksn 
own  judgment,  the  basis  of  their  appraisal.    For  this  i 
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son,  and  not  bo  much  for  the  pnrpose  of  correcting  any  error  as 
to  enable  the  commissioners  to  review  their  own  decision,  and 
see  whether,  upon  the  principles  now  stated,  they  have  com- 
mitted any  error,  we  have  thought  it  a  discreet  exercise  of  the 
power  which  ihe  legislature  has  thought  fit  to  vest  in  this  court, 
to  send  the  proceedings  back  to  the  same  commissioners  for  re- 
view.   Their  second  report  will  of  course  be  final. 

[Ai»SANY  Obhbral  Teem,  May  8, 1852.     Parker,  Wright  and  Uarris,  Jostices.] 


ScHOTT  and  others  vs.  Burton. 

Althoa^b  •  lessee  is  estopped  firom  denying  that  his  lessor  bad  title,  so  far 
as  to  anthorisra  bim  to  execute  the  lease  under  which  be  holds,  yet  where 
an  action  is  brong^bt  upon  the  lease,  not  by  the  lessor  but  by  those  claiming 
to  bare  succeeded  to  his  rights  under  the  lease,  the  plaintiffs  are  bound  to 
eatablisb,  and  the  defendant  has  a  right  to  controvert,  their  derivatiTe  title. 

Ob  the  lltb  of  June,  1817,  M.,  wife  o€  B.  L.,  being  seised  in  fee  of  certain 
lands,  in  be^  own  right,  joined  in  a  deed  with  her  husband,  reciting  an  intent 
to  enable  the  grantors  jointly  during  their  joint  lives,  and  B.  L.  alone  after 
the  decease  of  bis  wife  if  he  should  survive  her,  to  settle  or  assure  all  or 
any  partof  sncb  lands  to  and  upon  any  child  or  children  of  M.,by  B.  L. 
Th^y  then  sold  and  conveyed  the  lands  therein  described  to  W.  S.,  (a  stran- 
ger,) his  heirs  and  assigns,  in  trust  to  convey  the  same  to  B.  L.his  heirs  and 
assigns,  to  be  held  by  bim  and  them  for  such  uses  and  purposes  and  upon 
such  trasts,  as  were  specified  in  a  certain  indenture  bearing  even  date  there- 
with, ftt>m  the  said  W.  S.  to  B.  L.,  intended  to  be  executed  immediately 
after  the  sealing  and  delivering  of  the  said  deed.  W.  S.  immediately 
after  the  execution  and  delivery  of  said  trust  deed,  executed  a  deed  to  B.  Ia 
by  whicb»  after  reciting  the  deed  to  himself,  'and  in  consideration  of  the 
prenjsea,  and  in  pursuance  of,  and  in  execution  of  the  said  trusts  so  reposed 
in  him,  and  for  the  farther  consideration  of  (en  dollars,  he  granted  and  con- 
veyed the  same  premises  to  R.  L.,  his  heirs  and  assigns,  in  trust  for  the  U8« 
of  sudi  persons,  fof  such  estates  and  purposes,  and  upon  such  trosto,  &«.  as 
Bw  Ife  and  bis  wife  should  from  time  to  time  direct,  limit  or  appoint  Oa 
the  14tbof  June,  1817,  B.  L.  and  his  wife,  by  a  declaration  of  uses  duly  exe- 
cuted and  acknowledged  by  them,  limited,  directed,  declared  and  appointed 
that  the  said  B.  L.  should  stand  and  be  seised  of  the  said  lands  to  the  use 
of  B.  L.  and  his  wife  jointly,  and  their  assigns  for  their  joint  natural  lives, 
laiAtalbeaoieuseofthe  snrvivor  for  life.    And  afl«r  the  death  of  the 
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longest  liver,  a  portion  of  the  premises,  containing  25,000  acres,  was  to  go 
to  G.  L.  the  daughter  of  the  grantors,  her  heirs  and  assigns,  and  the  residue 
of  the  lands  to  the  other  children  of  B.  L.  and  M.  his  wife.  And  it  was 
provided  and  declared  that  R.  L.  might,  alone,  make  leases  of  the  lands,  or 
any  part  thereof,  at  any  time,  for  any  term  not  exceeding  21  years  or  three 
lives.  On  the  1st  of  May,  1841,  R.  L.  claiming  to  be  seised  of  the  premises 
by  virtne  of  the  said  deeds  and  declaration  of  nses,  executed  a  lease  of  a  part 
of  the  25,000  acres  limited  to  C.  L.,  to  the  defendant  for  three  lives.  In  an 
action  brought  after  the  death  of  R.  L.  and  M.  his  wife  and  C.  L.  their  daugh- 
ter, by  the  heirs  of  C.  L.  against  the  lessee,  for  rent  reserved  in  the  last  men- 
tioned lease;  Held  that  the  trust  deed  from  R.  L.  and  wife  to  W.  S.  could 
not  take  effect  as  a  fcofibaent,  there  being  no  livery  of  seisin;  that  it  waa 
void  as  a  bargain  and  sale,  because  there  was  no  valuable  consideration ; 
and  that  it  could  not  operate  as  a  covenant  to  stand  seised  to  the  uses  con- 
templated by  the  parties,  because  W.  8.,  the  grantee,  was  a  stranger,  and 
there  was  no  consideration  of  blood  or  marriage  between  him  and  the 
grantors.  And  that  the  fkct  of  his  being  merely  the  trustee  for  the  relatives 
of  the  covenantors,  for  whose  benefit  he  was  acting,  made  no  difference. 

Bdd  also,  that  no  title  passed  fh)m  R.  L.  and  wife  to  W.  8.,  and  consequently 
none  could  pass  by  the  deed  fVom  W.  8.  to  R.  L.  That  these  deeds,  and  the 
declaration  of  uses,  made  by  R.  L.  and  his  wife,  were  all  parts  of  the  same 
transaction,  and  were  to  be  construed  together.  And  that  they  were  inef- 
fectual in  divesting  the  title  of  Mrs.  L.,  or  in  establishing  a  title  by  way  of 
use,  either  in  R.  L.  or  in  their  daughter  C.  L.,  under  whom  the  plaintifib 
claimed  as  heirs  at  law. 

Heldjuriher,  that  the  declaration  of  uses  was  a  mere  declaration  of  intent,  never 
effectuated  by  a  conveyance.  That  the  legal  title  continued  in  Mrs.  L.,  and 
after  her  death  it  descended  to  her  heirs,  subject  to  the  Ufe  estate  of  her 
husband  as  tenant  by  the  curtesy. 

And  the  defendant  having  covenanted  to  pay  the  rent  to  R.  L.,  his  heirs  and 
assigns,  and  the  heirs  of  Mrs.  L.  being  his  heirs ;  Hdd  that  the  heirs  of  Mr. 
and  Mrs.  L.  were  the  proper  persons  to  bring  the  present  suit;  and  that 
the  declaration  ought  to  show  that  they  were  made  plaintiflb. 

Demurrer  to  plea.  The  action  was  covenant,  upon  a  lease ; 
the  breach  assigned  being  the  non-payment  of  rent.  The  decla- 
ration alledged  that  on  and  before  the  11th  day  of  Jnne,  A.  D. 
1817,  Margaret  Maria,  wife  of  Robert  L.  Livingston,  late  of  the 
town  of  Clermont  in  the  connty  of  Oolombia,  since  deceased, 
was  seised  in  her  own  right  in  fee  of  certain  lands,  particalarlj 
described  in  the  declaration ;  and  being  so  seised  thereof,  they 
the  said  Robert  L.  Livingston  and  Margaret -Maria  his  wife,  by 
a  certidn  deed  of  indenture  then  and  there  made,  between  thern^ 
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of  the  first  part,  and  one  William  Slosson,  of  the  second  part, 
for  the  consideration  particularly  expressed  in  said  deed  of 
indenture,  and  with  the  intent,  among 'other  things,  of  enabling 
the  said  Robert  L.  Livingston  and  Margaret  Maria  his  wife  joint- 
ly, daring  their  joint  lives,  and  the  said  Robert  L.  Livingston 
alone,  after  the  decease  of  his  said  wife,  in  case  he  should  sur- 
vive her,  to  settle  or  assure  all  or  any  part  of  the  lands  and 
premises  in  said  deed  of  indenture  described,  to  and  upon  any 
child  or  children  which  the  said  Margaret  Maria  then  had  or  there- 
after should  have  by  the  said  Robert  L.  Livingston,  did  sell  and 
convey  the  lands  and  premises  particularly  described  in  said  deed 
of  indenture,  to  the  said  William  Slosson,  his  heirs  and  assigns. 
To  have  and  to  hold  all  and  singular  the  said  lands,  tenements 
and  preikiises  with  the  appurtenances,  unto  the  said  William 
Slosson,  his  heirs  and  assigns  in  trust,  by  a  good  and  sufficient 
deed  in  the  law,  to  convey  and  assure  all  and  singular  the  said 
lands,  tenements  and  premises  with  the  appurtenances,  to  the 
said  Robert  L.  Livingston,  his  heirs  and  assigns,  to  be  had  and 
holden  by  him  and  then),  to,  for,  and  upon  such  uses,  trusts,  in- 
tents and  purposes,  as  in  and  by  a  certain  indenture  bearing 
even  date  therewith,  and  intended  to  be  made  between  the  said 
William  Slosson  and  the  said  Robert  L.  Livingston,  and  to  be 
signed,  sealed  and  delivered  immediately  upon  and  after  the 
signing,  sealing  and  delivery  of  the  said  deed  of  indenture,  should 
be  declared  and  expressed.  And  that  the  said  William  Slosson 
being  so  seised  of  the  said  lands,  he  on  the  day  of,  and  immedi- 
ately after  the  execution  and  delivery  of  the  said  deed  of  inden- 
ture, by  a  certain  other  deed  of  indenture,  between  him  and  the 
said  William  Slosson  of  the  said  first  part,  and  the  said  Robert 
L.  livingston  of  the  second  part,  after  reciting  therein  the  first 
named  deed  of  indenture,  in  consideration  of  the  premises,  and 
in  pursuance  of,  and  in  due  execution  of  the  said  trusts  so  re- 
posed in  him,  and  for  the  further  consideration  of  ten  dollars  to 
him  in  hand  paid  by  the  said  Robert  X.  Livingston,  did  grant 
and  convey  the  premises  mentioned  and  described  in  said  first 
named  deed  of  indenture,  unto  the  said  Robert  L.  Livingston, 
Ills  heirs  and  assigns.    To  have  and  to  hold  all  and  singular  the 
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fiaid  lands,  unto  the  said  Robert  L.  Livingston,  his  heirs  and 
assigns,  in  trust,  among  others,  for  and  to  the  use  and  behoof  of 
such  persons,  and  to  and  for  such  estates  and  interests,  and  in 
such  parts,  shares  and  proportions,  and  upon  such  trusts  as  they 
the  said  Robert  L.  Livingston  and  Margaret  Maria  his  wife 
jointly,  by  any  deed  or  deeds,  writing  or  writings  under  their 
hands  and  seals,  and  to  be  by  them  duly  executed,  attested  and 
acknowledged  in  the  form  and  manner  required  by  law,  to  pass 
the  estates  of  femes  covert^  should  from  time  to  time  direct,  limit 
or  appoint  the  same  or  any  part  thereof.  The  declaration  fur- 
ther alledged,  that  afterwards,  and  on  or  about  the  14th  day  of 
June,  A.  D.  1817,  by  a  certain  indenture  under  the  hands  and 
seals  of  the  said  Robert  L.  Livingston  and  Margaret  Maria  his 
wife,  commonly  termed  a  declaration  of  uses,  duly  executed, 
attested  and  acknowledged  by  the  said  Robert  L.  Livingston 
and  Margaret  Maria  his  wife,  in  the  form  and  manner  required 
by  law  to  pass  the  estates  of  femes  covert ;  they  the  said  Rob- 
ert L.  Livingston  and  Margaret  Maria  his  wife,. after  reciting 
the  two  before  mentioned  deeds  of  indenture,  did,  by  force  and 
virtue  of  the  said  recited  power  and  authority  to  them  given  or 
reserved  as  aforesaid,  among  other  things,  limit,  direct,  declare 
and  appoint,  that  the  said  lands,  tenements  and  premises,  with 
their  appurtenances,  should  from  thenceforth  be,  go,  remain  and 
continue,  and  the  said  Robert  L.  Livingston  and  his  heirs  should 
stand  and  be  seised  of  the  said  lands,  tenements  and  premises, 
with  the  appurtenances,  to  and  for  such  uses,  trusts,  intents  and 
purposes,  as  were  thereinafter  in  said  indenture  or  declaration 
of  uses  mentioned  or  declared ;  that  is  to  say,  to  the  sole  proper 
use  and  behoof  of  them  the  said  Robert  L.  Livingston  and  Mar- 
garet Maria  his  wife  jointly,  and  their  assigns,  for  and  during 
their  joint  natural  lives  ;  and  in  case  the  said  Margaret  Maria 
should  survive  the  said  Robert  L.  Livingston,  then  from  aixd 
after  his  death,  to  the  sole  proper  use  and  behoof  of  the  sai^ 
Margaret  Mafla  and  her  assigns,  for  and  during  her  natural  life, 
without  impeachment  of  waste ;  but  in  case  the  said  Robert  L. 
livingston  should  survive  his  said  wife,  then  from  and  after  the 
death  of  the  said  Margaret  Maria,  to  the  sole  use  and  behoof  of 
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the  said  Robert  L.  Livingston  and  his  assigns,  for  and  daring 
his  natural  life,  and  from  and  a£ter  the  decease  of  the  longer 
liver  of  them  the  said  Robert  L.  and  Margaret  Maria  his  wife, 
then  and  firom  thenceforth  as  to  the  several  and  respective  par- 
cels of  the  said  lands,  in  manner  following ;  that  is  to  say,  all  the 
said  part  and  so  much  of  great  lot  number  four,  of  the  Ear- 
denburgh  patent,  whereof  Robert  R.  livingston  died  seised, 
containing  25,000  acres,  to  the  only  proper  use  and  behoof  of 
(Tomelia  Louisiana,  the  daughter  of  said  Robert  L.  livingston 
and  Margaret  Maria  his  wife,  her  heirs  and  assigns  forever ; 
and  as  to  the  other  parts  and  portions  of  the  said  lands  and 
premises  set  forth  in  said  deeds  of  indenture,  to  the  proper  use 
and  behoof  of  the  several  and  respective  children  of  the  said 
Robert  L.  Livingston  and  Margaret  Maria  his  wife,  particularly 
spedfied  in  said  declaration  of  uses.  And  it  was  in  the  said  in- 
denture or  declaration  of  uses  provided,  declared  and  expressed 
among  other  things,  that  it  should  and  might  be  lawful  to  and 
for  the  sud  Robert  L.  livingston  alone,  at  all  times  thereafter 
during  his  natui;al  life,  as  well  before  as  after  the  decease  of  the 
said  Margaret  Maria  his  said  wife,  by  any  deed  or  deeds,  writing  - 
or  writings  under  his  hand  and  seal,  to  be  by  him  duly  executed, 
to  make  any  lease  or  leases,  of  any  part  or  parcel  of  the  said  lands, 
Tmto  any  person  or  persons,  for  any  term  or  number  of  years  not 
exceeding  21  years,  or  for  any  term  for  a  life  or  lives  not  exceed- 
ing three  lives,  aU  of  whom  should  be  in  being  at  the  time  of  the 
making  of  such  lease  or  demise,  upon  such  terms  and  conditions, 
with  such  covenants  and  clauses,  and  for  and  upon  such  rents 
or  reservations  as  he  should  think  fit,  any  thing  therein  contain- 
ed to  the  contrary  notwithstanding.  The  declaration  further 
alledged,  that  the  said  Robert  L.  ^vingston  being  so  seised  of 
the  part  and  portion  of  the  aforesaid  part  of  said  great  lot  num- 
ber four  of  the  Hardenburgh  patent,  and  clothed  with  such 
power  and  authority,  under  and  by  virtue  of  the  said  deeds  of 
indenture  and  declaration  of  uses,  afterwards,  that  is  to  say,  on 
the  first  day  of  May,  in  the  year  1841,  by  a  certain  indenture 
of  lease  then  and  there  made  between  the  said  Robert  L.  liv- 
in^tOB  of  the  first  part  and  the  said  defendant  of  the  second 
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port,  the  said  Robert  L.  liyingston  did  demise,  grant  and  to 
fkrm  let  unto  the  said  defendant,  his  heirs  and  assigns,  certain 
premises  Tfith  the  appnrtenanees  particularly  described  in  the 
said  indenture  of  lease,  being  part  and  parcel  of  that  part  of  said 
great  lot  number  four  of  the  Hardenburgh  patent,  whereof  Rob- 
ert R.  livingston  died  seised,  situate  in  the  town  of ^Keyersink, 
in  the  county  of  Sullivan,  to  have  and  to  hold  the  said  premises 
with  the  appurtenances  unto  the  said  defendant,  his  executors, 
administrators  and  assigns,  for  and  during  the  lives  of  Polly 
Burton,  daughter  of  said  defendant,  aged  ten  years,  and  William 
Burton,  son  of  James  Burton,  aged  eight  years,  and  Amos  Por- 
ter, son"  of  Jedediah  Porter,  jr.,  aged  four  years,  from  the  day 
before  the  date  of  the  said  indenture  of  lease ;  yielding  and  pay-* 
ing  therefor  during  the  continuance  of  the  said  indenture  of  lease, 
yearly,  unto  the  said  Robert  L.  livingston,  his  heirs  and  assigns, 
a  certun  yearly  rent  therein  mentioned,  the  first  payment  to  be 
made  on  the  first  day  of  May,  A.  D.  1842.  That  the  defendant 
did  in  said  indenture  of  lease,  for  himself,  his  executors,  admin- 
istrators and  assigns,  among  other  things,  covenant,  promise  and 
agree  to  and  with  the  said  Robert  L.  Livingston,  his  heirs  and 
assigns,  that  the  said  defendant,  his  executors,  administrators 
and  assigns,  should  and  would  pay  to  the  said  Robert  L.  laving- 
ston,  his  heirs  and  assigns,  the  said  yearly  rent  in  the  manner 
aforesaid,  by  virtue  of  which  demise  the  defendant  became  and 
was  seised  of  all  and  singular  the  said  demised  premises  with  the 
appurtenances  in  the  said  indenture  of  lease  granted  as  aforesaid. 
And  the  plaintiffs  further  alledged,  that  after  the  making  of 
said  declaration  of  uses  by  them,  the  said  Robert  L.  Livingston 
and  Margaret  Maria  his  wife,  that  is  to  say,  on  the  8th  day  of 
March,  A.  D.  1818,  she  the  said  Margaret  Maria  departed  this 
life  without  havbg  in  any  manner  altered,  changed  or  impaired 
the  said  two  deeds  of  indenture  and  declaration  of  uses,  or  either 
of  them,  as  to  the  premises  described  in  the  said  indenture  of 
lease,  but  as  to  those  premises  leaving  the  said  two  deeds  of  in- 
dwture  and  the  said  declaration,  of  uses  in  full  force  and  efiecti 
and  leaving  the  said  Robert  L.  Livingston,  her  said  husband, 
aftdihe  said  Ccmelia  Louiaiana  and  other s^  her  children,  her 
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murriTing.  That  after  the  death  of  the  said  Margaret  Maria,  the 
said  Cornelia  Louisiana  Livingston  intermarried  mth  one  Charles 
G.  Bidgeley,  and  by  that  marriage  had  children,  viz.  Margaret 
M.  Bidgeley,  Elizabeth  A.  Bidgeley  and  Cornelia  A.  Bidgeley, 
plaintifi  in  this  emt.  And  that  afterwards,  that  is  to  say,  on 
ike  21st  day  of  March,  A.  D.  1830,  the  said  Corndia  Louisiana 
departed  this  life,  leaving  the  stdd  Margaret  M.,  Elizabeth  A. 
and  CorneKa  A.,  her  aforesaid  children  and  only  heirs  at  lav 
her  surviving.  That  the  said  Robert  L.  Livingston  departed 
this  life  on  the  7th  day  of  January,  A.  D.  1843,  without  having 
IB  any  manner  altered,  changed  or  impaired  the  said  two  deeds 
of  indenture  and  declaration  of  uses,  or  either  of  them,  as  to  the 
premises  described  in  the  said  indenture  of  lease,  but  as  to  those 
premises  leaving  the  said  two  deeds  of  indenture  and  declaration 
of  uses  in  full  force  and  effect,  upon  which  the  said  Margaret  M., 
Elizabeth  A.  and  Cornelia  A.,  the  children  and  heirs  at  law  of 
the  said  Cornelia  Louisiana,  under  and  by  virtue  of  said  two 
deeds  of  indentiure  and  declaration  of  uses,  became  seised  and 
•possessed  of  such  demised  premises,  with  the  appurtenances, 
Bubject  to  the  rights  and  interests  of  the  aforesaid  lessee,  hifl 
heirs  or  assigns,  under  such  indenture  of  lease ;  and  of  the  rents 
reserved  thereout  by  virtue  of  said  indenture  of  lease,  and  enti- 
tled to  taJke  and  receive  the  said  rents.  That  the  said  Cornelia 
A.  Bidgeley  bring  so  seised  and  possessed,  on  the  Ist  day  of  Ju- 
ly, A.  D.  1846,  intermarried  with  St.  George  Croghan,  [one  of 
the  plaintiffs,]  and  on  the  9th  day  of  July  of  the  same  year,  the 
Bud  Margaret  M.  Bidgeley,  being  so  seised  and  possessed,  in- 
termarried with  the  said  James  Schott,  jr.  [another  of  tiie  plaih- 
tifis]  by  virtue  of  which  respective  marriages,  the  said  Bt.  George 
Croghan  and  James  Schott,  jr.  accjuired  an  interest  in  the  said 
deiufled  premises,  and  the  rents  and  services  reserved  thereout, 
in  right  of  their  before  mentioned  wives  respectively.' 

The  declaration  tiien  alledged  a  breach,  in  the  non-payment 
1^  rent  aooruing  after  the  death  of  Bobert  L.  livingston,  and  doe 
Ibr  the  five  years  ending  on  1st  of  May,  1848,  amounting  to  $300. 

the  defendant,  by  his  first  plea  insisted  that  the  plaintiffis 
ought  not  to  have  or  maintain  their  aotion  against  Mm,  l>ecaMe 
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he  alledged  that  the  said  Robert  L.  livingston  in  the  declara- 
tion named  at  the  time  of  the  demise  to  the  said  defendant,  had 
nothing  in  the  lands  and  tenements  aforesaid,  with  the  appurte- 
nances whereof  the  said  plaintiffs  supposed  the  said  demise  to 
be  made,  concluding  with  a  verification  and  prayer  of  judgment. 

The  plaintiffs  demurred  to  this  plea ;  assigning  the  following 
causes  of  demurrer.  First  That  it  denied  the  title  of  Robert 
L.  livingston,  the  original  lessor,  in  the  premises  out  of  which 
the  rent  issues,  when  it  appeared  by  the  declaration  that  the 
demise  was  by  deed.  Second.  That  the  defendant  was  by  law 
estopped  from  denying  the  title  of  the  said  Robert  L.  Livingston, 
and  the  matter  of  such  estoppel  appeared  on  the  face  of  the  dec- 
laration. Third,  That  the  said  first  plea  concluded  with  a  ver- 
ification, when  it  should  conclude  to  the  country,  and  was  in  other 
respects  informal,  uncertain  and  insufficient. 

The  plaintiffs  joined  in  demurrer. 

A.  C.  Niven,  for  the  plaintiffs.  I.  The  declaration  sets  forth 
a  title  by  deed  in  Robert  L.  Livingston,  and  a  demise  by  him  to 
the  defendant  by  indenture  of  lease.  The  defendant  therefore 
is  estopped  from  denying  the  title  of  his  lessor,  or  of  the  plain- 
tiffs deriving  title  from  such  lessor.  The  principle  is  well  set- 
tled and  is  in  accordance  with  sound  common  sense,  that  a  tenant 
shall  not  be  permitted  to  deny  the  title  of  his  landlord.  This  is 
the  rule  in  ejectment.  {Jackson,  ex  dem.  Botone,  v.  JSRnmanj 
10  John.  292.)  Nor  of  those  deriving  title  from  his  landlord. 
{Jackson,  ex  dem.  Colton,  v.  Harris,  5  Wend.  246.  Cowen  4* 
EWs  Notes  to  Phil.  Ev.  p.  201.  8  Barb.  Sup.  C.  Rep.  591.) 
It  is  also  the  rule  in  debt  for  rent  of  demised  premises.  (2  PhiL 
Ev.  6i;  62,  and  notes  by  Cotoen  ^  HiU.  Chit.  PI  478.)  If 
the  defendant  pleads  specially  that  the  plaintiffs  had  no  estate  in 
the  premises,  the  plaintiff  may  reply  the  indenture  and  estop 
him.  It  is  also  the  rule  in  covenant.  In  Ghitty  on  Pleadings, 
page  488,  it  is  said,  "  In  covenant,  the  defendant  is  estopped 
from  denying  generally  that  the  lessor  of  the  plaintiff  was  seised 
as  stated  in  the  Narr."  {See  also  Chit,  on  Cont.  7th  Am.  ed. 
pp.  882, 338.) 
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n.  The  plea,  if  good  in  sabstonce,  is  bad  because  of  an  im- 
proper conclusion.  The  declaration  of  the  plaintiffs,  inter  cdic^ 
sets  forth  a  title  to  the  premises  out  of  which  the  rent  grows,  in 
Bobert  L.  liyingston ;  the  plea  denies  that  Robert  L.  livingston 
had  any  title  in  the  premises.  Here  then  is  an  issue,  being  an 
afiKrmatiye  allegation  on  the  part  of  the  plaintiffs,  and  a  denial 
thereof  by  the  defendant.  It  should  therefore  have  concluded 
to  the  country.  {See  Chit.  PL  536 ;  Snj/der  et  at.  v.  Cray,  2 
John.  428.) 

A.  Taber^  for  the  defendant. 

By  the  Courts  Parker,  J.  It  is  conceded  by  the  defendant 
that  the  plea  is  bad.  But  he  contends  that  the  declaration  does 
not  show  a  right  of  action  in  the  plaintiffs,  and  claims  judgment 
upon  that  ground. 

The  defendant  is  estopped  from  denying  that  Robert  L.  liv- 
ingston had  title  so  far  as  to  authorize  him  to  execute  the  lease 
made  on  the  first  day  of  May,  1841.  It  must  h&  taken  as  es- 
tablished, therefore,  that  Livingston  had  the  right  to  execute 
the  lease,  and  for  the  full  term  of  three  lives.  But  as  the  suit 
is  not  brought  by  Livingston,  but  by  those  claiming  to  have 
succeeded  to  his  rights  under  the  lease,  the  plaintiffs  are  bound 
to  establish,  and  the  defendant  has  a  right  to  controvert,  their 
derivative  title.  (1  Chit.  PL  482,  346.  1  Saund.  233,  note  2. 
1  Stra.  280.  Comyn's  Digest,  Pleader  C.  8  Term  Rep.  488.) 
Though  the  defendant  is  not  at  liberty  to  deny  his  liability  for 
rent  on  the  lease,  he  has  a  right  to  know  that  the  person  calling 
on  him  for  payment  is  the  proper  person  to  demand  it. 

It  is  alledged  in  the  declaration  and  admitted  by  the  demur- 
rer, that  on  and  before  the  11th  day  of  June,  1817,  Margaret 
Maria,  wife  of  Robert  L.  Livingston,  was  seised  in  her  own 
right,  in  fee,  of  the  premises  in  question ;  and  the  plaintiffs 
claim  title  under  a  trust  deed  executed  by  Livingston  and  wife 
to  William  Slosson  on  the  day  last  mentioned.  That  deed  can- 
not be  supported,  on  the  allegations  contained  in  the  declaration. 
There  was  no  livery  of  seisin,  and  it  cannot  therefore  have  effect 
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as  a  feofl&nent.  The  deed  was  void  as  a  baxgain  and  sale,  be- 
canse  there  was  no  valuable  consideration ;  and  it  cannot  operate 
-  as  a  covenant  to  8tan4  seised  to  the  uses  contemplated  by  the 
parties,  because  Slosson  was  a  stranger,  and  there  wiuB  no  con- 
sideration of  blood  or  marriage  between  him  and  the  grantors, 
and  it  makes  no  difference  that  Slosson  was  merely  the  trustee 
for  the  relatives  of  the  covenantors  for  whose  benefit  he  waa 
acting.  (1  Leon.  Rep.  195.  1  Co.  154,  a.  2  Id.  15.  Cro,  C. 
629.  1  Sid.  Rep.  25.  11  John.  337.  1  Cowen,  622.)  Th^ 
case  of  Jackson  v.  Sebring^  (16  John.  515  to  528,)  is  conclusive 
on  this  point,  and  covers  the  whole  ground. 

No  title  passed,  then,  from  Livingston  and  wife  to  Slosson ; 
and  consequently  none  could  have  passed  by  the  deed  from 
Slosson  to  Livingston.  These  deeds,  and  the  declaration  of  uses 
made  by  Livingston  and  his  wife,  were  all  pad*ts  of  the  same 
transaction,  and  are  to  be  construed  together.  (1  John.  Caa. 
95.  15  John.  463.  3  Wend.  233.)  They  were  ineffectual  in 
divesting  the  title  of  Mrs.  Livingston,  or  in  establishing  a  title 
by  way  of  use,  either  in  her  husband  or  in  their  daughter  Cor- 
nelia Louisiana,  under  whom  the  plaintiffs  claim  as  heirs  at  law. 
The  declaration  of  uses  rested  upon  and  was  designed  to  give 
direction  to,  the  title  supposed  to  be  conveyed  by  the  deeds. 
No  effect  can  be  given  to  it  standing  alone.  It  does  not  pur^ 
port  to  be  a  conveyance ;  nor  is  ^t  a  covenant  that  Mrs.  Living- 
ston shall  stand  seised.  What  is  said  on  that  subject,  in  the 
instrument,  related  to  Mr.  livingston,  who  was  then  supposed 
to  have  the  title  under  the  deed  from  Slosson ;  whereas  in  fact 
he  had  only  a  contingent  life  estate  as  tenant  by  tlie  curtesy. 
The  declaration  of  uses  was  a  mere  declaration  of  intent,  nev^ 
effectuated  by  a  conveyance.  The  legal  title  continued  in  Mrs. 
livingston,  and  after  her  death  it  descended  to  ha:  heirs, 
subject  to  the  life  estate  of  her  husband  as  twant  by  tlie 
•curtesy. 

The  question  here  is  not  whether  Robert  L.  livingston  had 
»  right,  while  tenant  by  the  curtesy,  to  execute  a  lease  for  three 
lives.  The  defendant  is  precluded  from  questioning  his  right, 
ai^  the  plabtxffs  are  seeking  to  enforce  the  lease,  not  tcavc&d  \t 
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The  defendant  covenanted  to  pay  the  rent  to  Robert  L.  Liv- 
ingston, his  heirs  and  assigns,  and  it  happens  that  the  heirs  of 
Vbs.  livingston  are  his  heirs.  They  are  theproper  persons  to 
bring  this  suit,  and  the  declaration  ought  to  show  that  they  are 
made  plaintiffs.  It  appears,  however,  affirmatively,  by  the  dec- 
laration, that  Cornelia  Louisiana  was  not  the  only  child  and 
heir  at  law  of  Mr.  and  Mrs.  Livingston.  And  where  it  appears 
on  the  face  of  the  pleadings,  in  an  action  on  contract,  that  all 
the  parties  are  not  joined  as  plaintiffs,  it  is  fatal  on  demurrer. 
(1  Chit.  PI  7.) 

The  plaintiffs  have  foiled  to  establish  a  derivative  title  by 
which  they  succeed  to  the  rights  of  the  lessor,  under  the  lease 
in  question,  and  there  must  be  judgment  for  the  defendant,  with 
leave  to  the  plaintiffs  to  amend  on  payment  of  costs.  ^ 

[Albany  General  Tebm,  May  8, 1862.     H^aisati,  Parker^  and  Wrighit  Justices.] 
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The  order  in  which  proof  shall  be  received,  on  a  trial,  is  in  the  discretion  of  the 
judge,  and  his  decision  cannot  be  reviewed  on  error  or  appeal. 

A  suit  cannot  properly  be  diacontinned,  after  the  defendant  has  appeared, 
except  by  the  payment  or  tender  of  the  defendant's  costs,  and  the  service 
of  notice  of  discontinnance. 

After  a  defendant  has  pat  in  an  answer,  setting  np  the  pendency  of  a  for- 
mer action  between  the  parties,  for  the  same  canse,  and  the  plaintiff  has 
replied,  alledghig  that  the  former  action  had  been  discontinued  prior  to  the 
commencement  of  the  suit,  it  is  erroneoas  for  the  jadge,  after  the  tarial  of 
that  issne,  to  allow  the  plaintiff  to  enter  a  rale  nwnc  pro  tunc,  for  the  dis- 
continnance of  the  former  action,  and  npon  the  same  being  entered  and  the 
costs  tendered,  to  overrole  the  defense  of  a  former  suit  pending.  Pabker, 
P.  J.  dissented. 

Such  an  order  is  not  authorized  by  sections  178  and  176  of  the  code. 

In  an  action  for  breach  of  a  marriage  promise,  the  loss  of  the  plaintiff's  health 
is  not  the  direct,  natural,  and  necessary  consequence  of  a  breach  of  the 
contract;  and  proof  thereof  is  inadmissible,  unless  such  damages  are 
Spedidly  claimed  in  the  complaint.    Parker,  P.  J.  dissented. 
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This  was  an  action  for  a  breach  of  promise  of  marriage.  The 
defendant  put  in  an  answer  setting  up  several  matters  of  de- 
fense, and  among  the  rest  the  pendency  of  a  former  suit  com- 
menced by  the  plaintiff  against  the  defendant,  for  the  same 
cause  of  action.  The  plaintiff  replied  that  prior  to  the  com- 
mencement of  the  present  suit,  the  former  action  was  discon- 
tinued; of  which  the  defendant  had  notice.  The  cause  was 
tried  at  the  Greene  circuit  in  June,  1849.  The  jury  found  a 
verdict  for  the  plaintiff,  for  $750.  The  proceedings  at  the  trial 
are  set  forth  in'  the  opinion  of  the  court.  The  defendant,  upon 
a  bill  of  exceptions,  moved  for  a  new  trial. 

H.  Hogeboom,  for  the  nlaintiff. 

L.  Tremain^  for  the  defendant. 

Wright,  J.  One  branch  of  the  defense  interposed  by  the 
answer  in  this  case  was  the  pendency  of  a  former  action.  The 
reply  denied  that  an  action  was  pending  for  the  same  cause  at 
the  commencement  of  the  suit,  and  alledged  that  prior  thereto 
such  action  was  discontinued,  of  which  the  defendant  had  notice ; 
thus  raising  an  issue  of  fact.  After  the  jury  had  been  empan- 
neled,  the  judge,  at  the  suggestion  of  the  counsel  for  the  plain- 
tiff, and  against  the  objection  of  the  defendant's  counsel,  decided  . 
to  first  try  this  issue,  thus,  as  the  defendant  complains,  compel- 
ling him  to  enter  upon  a  part  of  his  defense  before  the  plaintiff 
had  gone  through  with  his  case.  This,  however,  is  not  an  error 
that  can  be  reviewed  on  a  bill  of  exceptions.  The  order  in  which 
proof  shall  be  received  on  a  trial  is  in  the  discretion  of  the  judge ; 
(1  Cowen  ^  HUTs  Notes,  710  to  720.  8  Barb.  S.  C.  Rep. 
407 ;)  and  is  not  reviewable  on  error  or  appeal.  {People  v.  Baker^ 
8  EBUy  169.  Rapdye  v.  Prince,  4  £EW,  119.  Lansing  v. 
RusseU,  2  Comst.  563,  and  cases  cited.    6  Barb.  109.) 

It  was  then  proved  that  prior  to  the  16th  of  January,  1849, 

an  action  for  the  same  cause,  was  commenced  by  the  plaintiff 

against  the  defendant,  by  the  service  of  a  summons  and  com- 

,  plaint.  The  defendant,  on  the  day  mentioned,  employed  an  attoiv 
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ney  to  defend.  On  the  9th  of  March,  a  notice  of  diflcontmuooee 
of  that  action  was  served  personally  on  the  defendant,  hy  a  depatjr 
sheriff  of  the  county  of  Greene,  who  immediately  thereafter  serred 
the  summons  and  complaint  in  the  present  suit  TSo  rule  for  di»- 
continnance  was  entered,  nor  was  there  any  othr  to  pay,  or  pay^ 
ment  of  costs  to  the  defendant.  The  attorney  for  the  defendant 
had  by  letter,  prior  to  the  oommemsement  of  the  second  action, 
informed  the  attorney  for  the  plaintiff  that  he  had  been  employed 
to  defend,  and  he  had  also  commenced  drawing  papers  in  the 
first  suit. 

By  the  nniform  practice  of  this  court  an  action  cooM  not  prop- 
erly be  discontinued  without  the  entry  of  a  rule  for  discontinu- 
ance, and  the  payment  of  the  defendant's  costs.  (10  John.  367. 
1  Wend.  13.  7  Id.  511.)  The  rule  was  always  indispensable ; 
and  formerly,  although  the  defendant  had  only  employed  aa  at- 
torney, and  no  notice  of  retainer  had  been  given  at  the  time  the 
rule  to  discontinue  was  entered,  there  mudt  have  been  an  offer 
to  pay,  or  payment  of  costs  to  the  defendant ;  else  he  mij 
the  rule  aa  a  nullity.  (12  Wend.  191.  4 
case  however  of  Wfdte  v.  SmWi,  (4  HiU,  16 
quently  overruled  by  the  court  for  the  correetio 
HUly  520.)  In  that  case  a  suit  had  been 
attorney  employed  for  the  defendant  The  pL 
eeiving  notice  of  retainer,  entered  a  rule  for< 
without  paying  or  tendering  any  costs,  and  commenc 
suit  against  the  defendant  for  the  same  cause,  to  which  he 
pleaded  the  pendency  of  the  first  suit  in  abatement;  and  it  was 
held  that  the  defendant  not  having  appeared  in  the  first  suit 
until  after  the  second  was  commenced,  was  not  entitled  to  oosts, 
and  that  the  rule  formed  an  answer  to  the  plea;  otherwise^  had 
the  defendant  appeared  in  the  first  suit  before  entry  of  the  rule. 

The  jmle,  therefore,  has  always  been  requisite,  and  when  the 
defendant  has  appeared,  tender,  or  payment  of  costs,  to  legally 
diaeontinue  an  action.  The  code  of  procedure  makes  no  specifie 
provision  on  the  subject ;  nor  do  the  present  rules  of  the  ooort 
The  code  however  recognises  the  defense,  (}§  144, 147,)  and  pro- 
vidaa  that  when  the  rules  and  p!ractice  of  the  court  in  dvil  ae- 
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tions  are  coEUsistent  with  it,  they  shall  continue  in  force,  subject 
to  the  power  of  the  court,  to  relax,  modify  or  alter  the  same. 
And  the  92d  rule  is  as  follows :  ^'  Where  no  provision  is  made  , 
by  statute  or  by  these  rules,  the  proceedings  are  to  be  according 
to  the  customary  practice,  as  it  has  heretofore  existed  in  the 
supreme  court." 

To  discontinue  the  first  action,  then,  it  was  necessary  that  a 
rule  should  be  entered ;  or  if  the  praictice  of  formally  entering 
common  rules  is  now  abolished,  and  a  notice  to  the  party  sub- 
stituted, the  costs  of  the  defendant,  there  being  an  appearance, 
should  at  least  have  been  tendered  or  paid ;  and  so  the  judge 
seems  to  have  decided.  But  there-  was  neither  a  rule  nor  an 
o£fer  to  pay,  or  payment  of  costs ;  and  this  branch  of  the  de* 
fense,  as  the  proof  stood,  was  established.  The  court  was  trying 
an  action  while  a  former  action  for  the  same  cause  was  pending 
and  undetermined. 

To  relieve  from  this  embarrassment  the  judge,  after  the  issue 
had  been  tried,  allowed  the  plaintiff  to  enter  a  rule  at  the  special 
term  he  was  then  holding,  for  the  discontinuance  of  the  former 
action,  nunc  pro  tunc  as  of  the  3d  of  March,  1849,  and  to  pay 
or  tender  five  dollars  for  costs  in  the  former  action,  and  decided 
that  upon  such  rule  being  entered,  and  payment,  or  tender  made, 
to  overrule  the  defense  of  a  former  action  pending.  Thereupon 
such  a  rule  was  entered,  the  costs  tendered  and  refused  by  the 
defendant,  and  the  trial  was  directed  to  proceed,  on  the  other 
issue. 

Thus  summarily  was  this  branch  of  the  defense  disposed  of 
by  the  court ;  a  defense  which  if  it  did  not  reach  the  merits,  at 
least  should  have  been  controlling  on  the  question  of  costs.  It 
was  a  groimd  for  demurrer,  {Code  §  144,)  and  not  appearing  on 
the  fiekce  of  the  complaint  in  the  second  action,  the  objection 
was  properly  taken  by  answer,  (i  147.)  Had  a  demurrer  beea 
iilterposed,  and  decided  in  the  defendant's  favor,  the  statute 
would  have  ^ven  him  costs  of  the  trial.  The  objection  being 
taken  by  answer,  and  the  issue  proved,  had  the  plaintiff  been 
nonsuited  or  his  complaint  dismissed,  costs  would  have  followed. 
To  permit  the  plaintiff  to  manufacture  a  state  of  facts. 
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pro  tuncy  relieying  her  from  a  voluntary  error  persisted  in  up  to 
the  trial,  can  scarcely  be  said  to  be  just  or  equitable,  though  the 
defense  may  hare  been  technicaL  It  was  a  defense  that  the 
defendant  had  the  right  to  inter]pose,  and  if  established,  to  insist 
upon,  as  a  bar  to  the  action.  The  plaintiff  chose  to  take  issue 
upon  it.  The  order  directed  to  be  entered  nunc  pro  tunc  to  save 
the  phiintiff  from  the  effect  of  an  error  voluntarily  made,  which 
might  have  been  remedied,  but  though  pointed  out  was  persisted 
in  to  the  end,  was  not  authorized  by  §§  173  and  176  of  the  code. 
No  such  proceeding  is  contemplated  by  those  sections.  It  is 
urged  that  it  was  a  matter  of  discretion  with  the  judge,  and 
therefore  not  reviewable  on  appeal.  But  a  discretion  not  re- 
viewable should  be  exercised  soundly.  It  should  not  be  so 
wielded  as  to  immediately  cut  off  a  party  from  the  attainment 
of  a  clear  legal  right  We  were  told,  also,  on  the  argument, 
that  such  an  error  (if  it  were  one,)  as  it  could  not  by  possibility 
prejudice  the  defendant,  can  furnish  no  ground  for  a  new 
trial.  But  did  it  not  prejudice  7  It  stripped  the  defendant  of  a 
branch  of  his  defense,  a  branch  in  the  view  of  the  court  fatal  at 
the  time,  to  the  plaintiff's  recovery,  unless  summarily  removed 
and  stricken  from  the  issues  to  be  tried. 

And  how  can  we  tell  that  that  preparation  was  made  to  try 
the  cause  upon  its  merits  that  otherwise  would  have  been  made, 
had  not  the  defendant  relied  for  success  on  the  preliminary 
issue?    On  the  case  as  presented  we  think  the  judge  erred. 

Whilst  examining  the  sister  and  principal  witness  for  the  , 
plaintil^  it  was  proposed  to  prove  by  her,  that  the  health  of  the 
plaintiff  was  impaired  in  consequence  of  the  breach  of  the  prom- 
ise of  marriage.  This  proof  was  objected  to  by  the  counsel  for 
the  defendant,  but  the  objection  was  overruled,  and  the  proof  >^ 
received.  The  complaint  contained  no  special  allegation  of  such 
damage ;  and  it  cannot  be  9aid  that  the  direct,  natural  and  ne- 
cessary consequence  of  a  breach  of  the  contract  was  to  impair 
the  health  of  the  plaintiff.  {12  Wefut.  64,)  Unless  special  dam- 
ages are  averred  and  stated  in  actions  of  this  character,  evidence 
of  damage  should  be  confined  to  that  which  is  the  direct,  natural 
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and  aeoessary  conseqaeuoe  of  the  breach.  The  j>roof  was  there^ 
fixre  inadndssible. 

Other  exceptions  were  taken  by  the  defencbuity  but  as  a  new 
trial  mnst  be  granted,  for  the  reason  stated,  it  is  nnneceasary  to 
particniarly  examine  them. 

The  judgment  of  the  circuit  court  must  be  reyersed,  and  a  newi 
trial  ordered,  with  costs  to  abide  the  event. 

Watson,  J.  concurred. 

Parker,  P.  J.  dissented. 

New  trial  granted* 

[Aidant  General  Term,  May  8, 1852.    Parker,  Watson,  and  Wright,  Jiutices.] 


Rodman  vs.  Munson. 

Ue  act  of  the  leg^latnre,  passed  JvHy  10, 1861,  entitled  "  An  act  to  prorida 
fbr  the  completion  of  the  Erie  canal  enlargement,  and  the  Qeneaee  yallegr 
and  Black  riyer  canals,"  is  miconstitntional  and  void;  and  eyeiy  debt  or 
obligatioB  contracted  or  certiflcate  issued  mider  it,  on  behalf  of  the  state^ 
is  also  Yoid)  and  without  bindixig  force. 

This  was  an  appeal  by  tlie  plaintiffs  from  a  decision  made  at 
a  special  term,  on  demurrer.    The  case  at  special  term  is  re- 
'  ported  ante,  page  68,  where  the  facts  are  fully  set  forth.(a) 

T.  JET.  Rodman,  appellant,  in  person. 

H.  Denio,  for  the  respondent. 

Barculo,  J.  The  question  is/  from  its  nature,  one  tiiat 
must  be  determined  rather  by  reference  to  l3ie  principles  appli- 
cable to  the  interpretation  of  the  constitution,  than  to  adjndi- 

(«)  It  is  erroneously  stated,  there,  that  the  decision  at  the  ipeoial  term 
was  made  in  April,  instead  of  Mfrvary,  1862. 


£ING8-APBIL»  1862.  jg^ 


Rodman  v.  Mnnaon. 


eaikntkB.  We  are  referred,  in  the  argmnent,  to  the  ex  parU 
opmioiia  of  eeveral  eminent  legal  men.  These  opinionB,  as  snchi 
depend  for  their  weight,  oonfiiderablj,  upon  the  motives  and  con- 
sidfilrations  which  produced  them.  As  we  are  uninformed  as  tp, 
the  inducements,  we  can  only  regard  them  as  arguments,  and 
give  them  credit  for  the  reasons  they  contain,  without  reference 
to  the  fionroes  from  wMch  they  emanated. 

In  considmng  thdjr  reasoning,  it  is  readily  perceived  that  a 
prominent  point  of  difference  between  the  advocates  and  oppo- 
nents of  the  law  arises  from  the  different  interpretations  given  to 
&e  term  ''  debt,"  as  applied  to  a  state.  Those  who  contend  that 
the  act  does  not  create  a  debt,  seem,  in  some  degree,  to  confound 
iodividual  and  governmental  liabilities ;  or  at  least  to  disregard^ 
oecafijonally,  the  plain  distinction  between  them.  Thus  Mr. 
Webetw  says,  in  his  opinion,  "  to  contract  a  debt  is,  in  the  gen- 
eral sense  of  the  phrase,  to  incur  a  liability  for  the  payment  of 
money."  {Senate  Documents  of  1851,  No.  69.)  And  with 
this  definition  he  proceeds  to  demonstrate  that  the  law  does  not 
create  a  debt  either  "  in  law  or  equity."  The  conclusion  follows 
almost  us  a  matter  of  course,  if  the  premises  are  sound,  and  the 
term  ^  liability"  has  the  novd  signification  of  an  obligation  which 
canbe  enforced. 

But  when  we  speak  of  state  debts,  we  do  not  refer  to  obliga- 
lions  ifid^k  can  be  enforced  by  legal  process,  either  in  a  court 
of  ^  law  or.  equity."  For  in  this  sense,  a  state  is  never  indebted. 
A  sovereign  cannot  be  coerced  by  judgment  and  execution.  All 
its  contracts,  however  solemnly  made,  rest  solely  upon  the  pub^ 
lis  fiiith ;  3ad,  when  this  falls,  we  hear  of  repudiation,  which 
onfortmuUely  for  the  honor  of  this  country,  has  become  too  well 
understood,  in  scone  portions  oi  it.  While,  therefore,  we  say  of 
aa  individual,  that  he  is  indebted,  when  he  is  bound  to  pay 
money  fi>r  an  obligation  which  can  be  enforoed  by  legal  process, 
ire  can  only  predicate  this  of  a  state  when  there  is  a  claim  for 
money  whiob,  in  justice,  the  state  ought  to  pay  or  cause  to  be 
paid. 

Is  it,  then,  the  duty  of  the  state  to  cause  the  moneys  secured 
iigr  ihe  certificates;  if  valid,  to  be  paid  to  the  holders  7    In  con- 
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sidering  this,  we  will  look  at  the  subject  in  two  aspects.  Pirsi. 
We  will  suppose  that  the  fund  arising  from  the  remainders  will 
be  sufficient  for  that  purpose.  In  this  case,  the  certificates  will 
be  paid  out  of  the  fund,  if  the  legislature  does  not  divert  it  to 
other  uses.  But  who  creates  the  fund  and  causes  it  to  be  suffi- 
cient? The  state.  The  state  retains  the  control  of  the  canals 
and  administers  the  revenues  by  its  own  voluntary  act ;  for  it 
cannot  be  compelled  to  do  so ;  nor  can  it  be  prevented,  if  the 
legislature  should  so  determine,  from  diminishing  the  revenues, 
so  as  to  render  the  fund  insufficient.  It  is  a  palpable  fallacy  to 
consider  these  revenues  as  self-existing — an  invariable  and  never- 
failing  source  from  which  a  sufficiency  must  always  flow.  On 
the  contrary,  the  very  existence  of  the  remainders,  as  well  as 
their  amount,  depends  upon  legislation,  which  must  be  always 
liable  to  variation,  as  one  legislature  cannot  bind  its  successors. 
The  obligation,  therefore,  reaches  beyond  that  of  a  mere  trustee, 
who  is  to  apply  a  certain  fund ;  it  embraces  the  duty  of  so  ad- 
ministering the  canals  as  to  produce  a  sufficient  fund,  as  well  as 
regulates  its  application.  This  is,  in  substance,  the  obligation 
assumed  by  the  state  whenever  it  contracts  a  debt.  When  a 
state  stock  is  issued,  it  is  under  the  pledge,  that  the  revenues 
shall  be  so  administered  that  the  stock  may  be  redeemed  at  the 
time- specified. 

Secondly.  We  will  suppose,  that  the  remainders  prove  to  be 
insufficient  to  pay  the  certificates.  Is  not  the  state  tiien  bound 
in  justice  to  redeem  them  out  of  its  other  revenues  ?  I  think 
there  cannot  be  a  doubt  either  of  the  duty,  or  of  its  performance. 
For  the  act  assumes  and  virtually  declares,  the  sufficiency  of 
the  fund ;  and  if  it  should  prove  otherwise,  it  results  from  the 
miscalculation  of  the  present  authorities,  or  from  the  misman- 
agement of  their  successors.  In  either  case  the  state  is  bound 
in  honor  and  honesty  to  make  good  the  deficiency  from  other 
sources,  and  save  harmless  the  holders  of  the  certificates.  The 
declaration  contained  in  the  14th  section  of  the  act,  that  the 
certificates  shall,  in  no  event,  be  construed  to  create  a  debt  or 
liability  within  the  constitutional  inhibition,  is  much  of  the  sune 
character  as  would  be  the  declaration  of  an  obligor  at  the  fioot 
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of  the  bond,  that  he  should  not  be  sued  in  case  of  non-payment 
of  the  money  which  he  obligated  himself  to  pay 

If  this  is  not  a  state  debt,  what  is  it?  This  question  has 
not  been  fairly  answered  in  any  of  the  learned  opinions  which 
have  been  furnished.  Mr.  Spencer  seems  inclined  to  call  it  a 
sale  of  the  remainders,  although  he  does  not  distinctly  sfiy  so. 
Judge  Bronson  supposes  it  to  be  valid  whether  it  is  called  a 
sale  or  a  mortgage,  although  he  does  not  call  it  either.  Mr. 
Webster  more  cautiously  says — "  I  think  the  .certificates  will 
amount  to  a  transfer,  assignment,  or  anticipation  of  certain  rev- 
enues, and  nothing  more." 

Now,  that  the  transaction  cannot  be  deemed  a  sale  of  the 
remainders  is  perfectly  clear,  because  no  title  or  control  of  them 
passes  to  the  holders  of  certificates,  nor  does  the  title  to  the 
money  paid  therefor  vest  absolutely  in  the  state.  On  the  con- 
trary, the  state  agrees  to  repay  the  money  at  a  specified  time, 
with  interest  semi-annually. 

But  if  it  is  a  mortgage,  or  a  transfer,  or  an  assigment,  it  is 
entirely  consistent  with  being  also  a  debt.  For  all  of  these 
modes  of  disposing  of  property  may  be  accompanied  by  obliga- 
tions of  guarantee  which  create  the  relation  of  debtor  and  creditor. 

The  truth,  I  apprehend,  is,  that  if  this  act  is  valid,  it  has  created 
a  state  debt  and  pledged  the  remainders  of  the  canal  revenues 
for  its  re-payment.  It  is  a  debt  in  the  same  sense  that  the 
state  owes  any  debt.  It  is  a  debt  which  may  lead  to  taxation. 
It  is  a  debt,  in  my  judpnent,  within  the  precise  meaning  of  that 
term  as  used  by  the  framers  of  the  constitution. 

•The  foregoing  is  a  brief  outline  of  the  reasoning  by  which  my 
mind  is  brought  to  the  conclusion  that  the  act  in  question  is  un- 
constitutional and  void. 

Morse,  J.  Where  the  constitution  has  granted  powers  over 
a  particular  subject,  it  is  the  natural,  as  it  is  the  legal  in- 
ference, that  it  has  granted  all  the  power  it  intended  should  be 
exerciaed  over  that  subject.  It  is  only  the  application  of  a  very 
general  rule  of  interpretation,  to  say,  that  when  the  constitution 
eatpresriy  grants  some  power  over  a  subject,  it  expressly  grants 
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all  the  power  intended  to  be  conferred  over  tlie  subject.  No 
aid  of  |b  power  so  granted  can  be  drawn  from  any  implied  power 
arising  from  the  provision  in  the  same  instrament  of  the  proper 
organ  for  the  exercise  of  the  power.  The  seventh  article  of  the 
constitution  grants  certain  defined  and  restricted  powera  to  the 
legislature  over  the  entire  subject  of  state  property^  resoiircea 
and  credit.  The  provision  of  the  legislative  organ,  so  far  aa 
this  article  is  concerned,  is  no  more,  in  effect^  than  naming  the 
attorney,  denoting  the  organ  which  is  to  exercise  the  power  so 
granted.  As  to  canal  revenues,  the  article  grants  the  power 
and  commands  its  exercise,  of  expending,  appropriating,  setting 
apart,  and  applying  the  whole  of  these  revenues,  for  specified 
purposes  in  each  fiscal  year.  It  divides  the  revenues  which 
it  anticipates  from  the  canals,  and  as  to  each  division,  re- 
quires its  administration  in  each  fiscal  year.  The  act  in  ques- 
tion contravenes  the  provision  in  the  third  section  of  the  article, 
as  to  certain  remainders  of  the  canal  revenues.  It  assumes  to 
apply  them  for  a  great  number  of  years. 

Then,  again,  the  act  provides  for  the  creation  of  a  state  debt,, 
without  complying  with  the  conditions  imposed  by  the  twelfth 
section  of  the  article,  and  is  therefore  a  violation  of  that  section. 

A  state  debt  never  contained  in  its  definition  any  other  obli- 
gation that  the  moral  one  of  good  faith  in  calling  forth  and  ap* 
plying  the  resources  of  the  state  to  meet  its  engagements.  In. 
the  ordinary  sense,  as  between  man  and  man,  there  is  no  legal 
obligation  upon  the  state  which  can  b^  enforced  against  the 
will  of  the  debtor.  A  state  debt  always  meant,  as  it  still  means, 
a  moral  duty  on  the  part  of  the  proper  organs  of  the  govern- 
ment to  faithfully  administer  and  call  forth  so  much  of  the  re- 
sources of  the  state  as  may  be  necessary  to  comply  with  its 
undertakings. 

If  the  state  were  to  receive  a  loan  upon  the  faith  of  a  direct 
tax  to  re-pay  the' amount  loaned,  its  faith  would  be  pledged. 
fSuthfuUy  to  levy  and  collect  this  tax,  and  that  would  be  it0. 
debt.  That  would  be  due  to  the  holders  of  the  fltock,  and  would 
^  ftn  instance  of  a  state  debt. 

The  act  under  consideration  authorizes  a  loan  and  a  pledge 
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of  certain  canal  revenues  for  its  reimbursement,  with  interest. 
The  faith  of  the  state  is  pledged  to  repay  every  cent  of  this 
money,  which  it  shall  receive,  with  interest.  It  will  be  paid. 
It  will  have  to  be  paid.  The  faith  of  the  state  is  pledged  to 
manage  its  canals  so  as  that  this  money  shall  be  realized 
from  their  revennes  and  paid.  It  is  to  be  a  charge  npon  the 
revenaes  of  the  state,  and  the  faith  of  the  state  is  pledged  in 
relation  to  this  part  of  its  resources.  It  has  all  the  characteristics 
of  a  state  debt,  and  I  am  unable  to  perceive  how  any  amount  of 
negative  words  or  declarations  to  the  contrary  can  change  its 
character.  It  has  been  said  in  argument  that  it  was  only  the 
sale  of  certain  canal  revenues.  Where  is  to  be  found  the 
power  of  the  legislature  to  sell  the  revenues  of  the  state  for 
years  to  come?  They  cannot  sell  the  canals,  or  part  with  the 
management  of  them.  That  power  is  expressly  denied  them. 
A  large  object  of  the  management  of  the  canals  is  to  derive  a 
•  revenue  from  them.  Those  revenues,  to  the  last  farthing,  are 
the  subjects  of  granted  power,  in  this  seventh  article  of  the  con- 
stitution, and  it  requires  a  resort  to  some  other  power  than  is  to 
be  found  in  that  article,  to  authorize  the  supposed  sale.  But  it 
is  no  sale.  It  is  a  pledge  of  the  faith  of  the  state  for  the  eco- 
nomical administration — ^management — of  these  revenues,  and 
to  apply  the  remuinder  to  the  payment  of  the  debt  of  the  state 
as  incurred  by  the  loan  contemplated  in  the  act. 

It  has  been  said,  and,  for  aught  I  see,  truly,  that  if  this  act 
can  be  sustained,  the  legislature  may  authorize  a  loan  of  any 
amount,  and  charge  the  salt  works  and  the  public  lands,  or 
other  resources  of  the  state,  with  its  re-payment,  and  call  it  a 
Bale,  or  by  any  other  name  than  debt,  and  then  insist  that  it  had 
no  more  than  made  the  state  the  trustee  of  those  loaning  or  fur- 
nishing the  money;  and  that  in  administering  the  resources 
&om  which  the  re-payment  was  to  come,  the  state  was  not  acting 
as  a  state  in  the  management  of  state  finances,  but  as  a  sub- 
orcKnate  agent  or  trustee  of  those  who  had  furnished  the  money. 
How  far  this  would  suit  the  dignity  of  a  sovereign  state,  or  be 
consistent  with  the  ends  for  which  government  is  formed,  need 
not  here  be  considered.  '  It  is  quite  sufficient  to  say,  that  the 
Vol.  XIII.  25 
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gOTernment  of  this  state  has  been  formed  for  public  and  govem* 
mental  purposes,  and  that  while  it  can  hold  the  relation  which 
an  honest  and  solvent  man  holds  towards  his  creditors — ^that  of 
a  moral  obligation  so  to  dispose  and  manage  its  affairs  as  to  se- 
cure the  payment  of  its  debts  as  they  shall  become  due — ^it  can- 
not be  put  into  the  position  of  a  mere  trustee,  holding  its  own 
revenues,  not  to  be  applied  according  to  its  sovereign  will,  and 
in  accordance  to  its  inviolable  good  faith,  but  as  a  trustee  of 
alienated  domains,  and  revenues  not  its  own. 

Since  the  judgment  in  this  action,  affirming  that  of  Mr.  Jus- 
tice Brown,  at  special  term,  was  pronounced,  his  opinion,  deliv- 
ered upon  giving  judgment,  has  been  published.  In  that  opinion 
I  concur,  and  will  only  add  that  its  conclusion  seems  to  me  to 
be  drawn,  with  great  clearness  and  accuracy,  from  premises  which 
cannot  be  doubted. 

S.  B.  Strong,  J.  This  case  comes  before  us  on  an  appeal 
from  a  judgment  rendered  in  favor  of  the  defendant  at  a  special 
term.  It  has  been  submitted  on  written  arguments,  accompa- 
nied by  the  opmions  of  several  very  eminent  members  of  the  bar, 
and  we  are  requested  to  pronounce  a  speedy  decision.  We  com- 
ply with  the  request,  although  it  precludes  us  from  giving  to  the 
various  questions  discussed  the  examination  and  consideration 
which  their  importance  would  seem  to  require;  but  the  public 
interests  call  for  prompt  action  on  our  part,  in  order  that  the 
controversy  may  be  speedily  determined  by  the  court  rf  dernier 
resort 

This  suit  was  brought  to  recover  the  amount  of  a  promissory 
note,  made  by  the  defendant,  and  indorsed  to  the  plaintiff  after 
it  became  payable.  The  defense  is,  that  the  note  was  given  for 
a  canal  revenue  certificate,  issued  under  the  act  to  provide  for 
the  completion  of  the  canals,  passed  July  10th,  1851 ;  that  such 
act  is  in  conflict  with  our  state  constitution,  and  that  the  certifi- 
cate was  therefore  worthless,  and  did  not  constitute  any  consid- 
eration to  support  the  note. 

The  first  point  raised  by  the  plaintiff's  counsel  is,  that  the 
<^&Qal  revenue  certificates  had  a.marketable  value,  which  wa^,  at 
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all  eyenta,  a  stifiScient  consideration  for  the  note.  But  the  fact 
that  a  paper  would  sell  in  market  does  not,  of  itself,  render  it 
available  as  a  consideration,  as  there  are  many  who  would  wil- 
lingly purchase  counterfeit  bills,  or  notes  given  for  gambling 
debts,  or  otherwise  contra  bonos  mores,  but  surely  none^of  these 
would  give  vitality  to  a  contract.  The  rule  is,  that  a  considera^ 
tion  is  sufficient  when  it  has  any  legal  value,  but  insufficient 
where  it  has  none.  It  is  so  laid  down  substantially  in  the  case 
of  Johnson  v,  Titus,  (2  Hill,  606,)  quoted  by  the  plaintiflF's  coun- 
sel, and  the  authorities  there  cited  by  the  late  Judge  Cowen. 
The  important  question  in  this  cause  is,  whether  the  canal  rev- 
enue certificate  was  in  law  valueless,  and  it  certainly  was  so  if 
the  act  under  which  it  was  issued  was  unconstitutional. 

It  is  contended  by  the  defendant's  counsel  that  the  act  in 
question  provides  for  the  creation  of  a  debt  by  the  state,  not 
warranted,  but  prohibited,  by  the  constitution.  The  provisions 
relative  to  the  creation  of  state  debts  are  contained  in  sections 
10, 11  and  12  of  the  financial  (7th)  article  of  that  instrument. 
The  10th  section  authorizes  the  contraction  of  debts  by  the  state 
to  meet  casual  deficits  or  failures  in  revenue,  or  to  defray  ex- 
penses not  provided  for,  to  an  amount  not  exceeding,  singly  or 
in  the  aggregate,  at  any  time,  one  million  of  dollars.  The  11th 
section  provides  that  the.  state  may  contract  debts  to  an  unlim- 
ited amount,  to  repel  invasion,  suppress  insurrection,  or  defend 
the  state  in  war.  It  is  clear  that,  if  the  canal  act  provides  for 
'  the  creation  of  a  debt,  it  is  not  warranted  by  either  of  these  sec- 
tions, as  the  sum  to  be  raised,  for  which  certificates  are  to  be 
issued,  far  exceeds  the  amount  limited  in  the  10th,  and  is  not 
for  either  of  the  purposes  specified  in  the  11th.  The  12th  sec- 
tion declares  that,  except  the  debts  specified  in  the  10th  and  11th 
sections,  no  debt  shall  be  contracted  by  or  in  behalf  of  the  state, 
unless  such  debt  shall  be  authorized  by  a  law  for  some  single 
work  or  object  to  be  specified  therein,  and  such  law  shall  impose 
and  provide  for  a  direct  annual  tax  to  pay,  and  sufficient  to  pay, 
the  interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  dis- 
charge the  principal  of  such  debt  within  eighteen  years  from  the 
time  of  tke  coBtracting  thereoi^  and  that  no  such  law  shaU  take 
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effect  until  it  shall,  at  a  general  election,  have  been  snbmitted  to 
the  people,  and  have  received  a  majority  of  all  the  votes  cast  for 
and  against  it  at  such  election.  The  canal  act  imposes  no  taz^ 
nor  has  it  been  submitted  to  the  people,  and  therefore  if  it  pro- 
vides for  the  creation  of  a  state  debt,  it  is  in  direct  conflict  with 
the  constitution,  and  wholly  inefficient. 

Does  that  act,  then,  call  for  the  creation  of  a  state  debt  ?  The 
first  section  declares  that  the  remainder  of  the  revenues  of  the 
state  canals,  after  defraying  the  expenses  of  collection,  superin- 
tendence and  ordinary  repairs,  and  after  paying  the  several 
amounts  provided  by  the  constitution  to  be  applied  to  the  eztinr 
guishment  of  the  canal  debt,  and  the  general  fund  debt,  and  for 
the  necessary  expenses  of  government,  shall  be  applied  in  each 
fiscal  year  to  the  completion  of  the  Erie  canal  enlargement,  and 
of  the  Genesee  Valley  and  Black  River  canals,  in  the  manner 
thereinafter  directed,  until  the  said  works  shall  be  completed. 
The  second  section  directs  the  comptroller  of  the  state  tp  pre- 
pare canal  revenue  certificates  for  sums  not  less  than  fifty  dollars 
each,  to  be  redeemed,  and  the  interest  thereon  satisfied,  as  pro- 
vided in  that  act.  By  the  8d  and  4th  sections  it  is  provided  that 
the  surplus  revenues  mentioned  in  the  1st  section  shall  be  in* 
vested  in,  and  constitute,  a  separate  and  distinct  fund,  out  of 
which  (and  by  the  14th  section,  out  ef  which  only)  the  interest 
on  certificates,  and  eventually  the  principal,  are  to  be  paid.  By 
the  7th  section,  the  comptroller  is  directed  to  sell  the  certificates 
to  the  amount  of  three  millions  of  dollars  within  one  year,  to  the 
same  amount  within  the  second  year,  and  to  an  amount  not  ex- 
eeeding  that  sum  within  the  third  year  after  the  passage  of  the 
act  By  the  8th  section  it  is  provided  that  the  avails  of  all  sales 
of  the  certificates  shall  be  immediately  paid  into  the  state  treas- 
wryy  and  shall  be  applied  exclusively  to  the  completion  of  the 
public  works  specified  in  the  first  section,  three  miliums  during 
the  year  next  after  the  ^passage  of  the  act,  and  three  ndlEons 
and  five  hundred  thousand  dollars  during  th^  foUowing^ear ,  and 
Ae  11th  section  directs  that  the  canal  board  shall,  nntil  other- 
wise directed  by  act  of  the  legislature,  adjust  the  rates  of  toll  on 
^n  articles  transported  on  the  cattals,  in  such  manner  as  will,  in 
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their  judgment,  produce  the  greatest  amount  of  trade  and  reve- 
nue. I  haye  thus  cited  all  the  provisions  of  the  act  which  have 
any  essential  bearing  upon  the  question  under  consideration. 
Ihey  are  •substantially  that  loans  may  be  made  to  the  state, 
through  the  purchase  of  certificates  issued  by  its  principal  finan- 
cial officer,  to  an  amount  not  exceeding  nine  millions  of  dollars ; 
that  the  moneys  thus  obtained  shall  be  applied  to  the  completion 
of  the  public  works  of  the  stoic  ;  and  that  such  moneys,  thus 
obtained  and  applied,  shall  be  repaid  with  interest  bt/  the  state^ 
out  of  certain  moneys  to  arise  from  its  said  works,  so  far  as  such 
moneys  may  go,  and  no  further.  Now,  that  all  this  would  con- 
stitute a  state  debt,  were  it  not  for  the  manner  and  condition  of 
its  payment,  there  cannot  be  a  doubt  Do  those  terms  of  pay- 
ment change,  or  at  all  affect  its  character  in  that  particular  ?  A 
debt  signifies  whatever  any  one  owes.  (2  Inst.  198.  2  Bl,  Com. 
153.  Jbc.  LofiD  Diet.  tit.  Debt.)  There  is  always  some  obli- 
gation that  it  shall  be  paid ;  but  the  manner  in  which,  or  the 
condition  upon  which  it  is  to  be  paid^  or  the  i^eans  of  coercing 
payment,  do  not  enter  into  the  definition. 

Where  one  receives  another's  money  to  be  appropriated  to  the 
use  of  the  recipient,  it  is  either  a  gift  or  a  loan.  It  is  a  gift  if 
the  Qumey  is  not  to  be  repaid ;  but  if  the  understanding  is  that 
it  is  to  be  returned  to  the  original  owner,  and  especially  if  with 
imterest,  it  is  a  loan,  and  that  constitutes  a  debt.  It  is  the  in- 
twation  of  tiie  parties  which  gives  character  to  the  transaction. 
Now,  ijQL  the  case  under  consideration,  the  purchasers  of  the  canal 
isertificates  do  not  intend  to  give  their  money  to  the  state.  They 
expect  that  Uieir  money  will  be  returned  to  them,  with  interest, 
by  the  state,  and  the  legislature  designed  the  same  thing,  or 
they  would  have  perpetrated  a  fraud  in  passing  the  act.  It  is 
jtme  that  the  law  does  not  contain  any  engagement  that  the 
money  ahall-be  repaid  at  all  events ;  nor  is  that  necessary  to  con- 
iitittite  a  debt.  The  implied  engagement  of  a  debtor  is,  that  he 
will  pay  so  for  as  his  means  will  enable  him  to  do  so.  But  he 
mi^  qualify  his  engagement  as  to  the  extent  of  the  means  to  be 
Jthos  applied,  and  still  owe  the  money.  A  judgment  creditor  has 
iffdi&arU;  a  lien  upon  all  the  debtor's  lands  in  the  county  where 


198  OASES  IN  THE  SUPREJCE  OOUBT. 

Rodman  v,  Mmiflon 

the  judgment  is  docketed.  Suppose  he  should  release  his  lien 
upon  a  large  quantity  of  the  lands  thus  held,  and  retain  it  upon 
the  residue  only,  would  not  his  demand  still  be  a  debt  ?  It  is  the 
original  consideration,  and  not  the  extent  of  the  security  or  lia- 
bility created,  that  constitutes  the  debt.  Hence  a  mortgage 
given  by  one  to  secure  the  payment  of  money  due  from  another 
does  not  of  itself  make  the  mortgagor  a  debtor.  The  cases  cited 
by  the  plaintiff's  counsel  go  to  that  extent,  but  no  further.  The 
1  securities  of  the  creditor,  and  the  liabilities  and  the  responsibil- 
ities of  the  debtor,  have  been  much  changed  in  modem  times. 
Formerly  the  creditor  could  resort  to  the  person,  and  all  the  es- 
tate of  his  debtor,  for  payment ;  now  the  person,  except  in  oases 
of  fraud,  is  entirely  exempt  from  execution,  as  is  a  portion,  and 
sometimes  the  whole,  of  the  estate  of  the  debtor ;  and  yet  what 
was  a  debt  in  the  days  of  Lord  Coke  is  a  debt  now.  I  do  not 
intend  to  say,  however,  that  there  can  be  a  debt  without  some 
responsibility  or  liability.  I  admit  that  one  or  the  other  is  a 
universal,  if  not  a  necessary  concomitant.  The  rule,  however,  is 
not,  strictly  speaking,  applicable  to  state  debts.  The  state  is 
not  legally  liable  to  pay  the  pecuniary  demands  at  least  of  its 
own  citizens,  as  it  cannot  be  sued,  nor  can  any  measures  be 
adopted,  by  them.  A  state  debt,  as  it  is  generally  understood, 
is  such  a  pecuniary  demand  as  would,  under  the  attending  cir- 
cumstances, be  valid  against  an  individual.  The  obligation  to 
pay,  under  such  circumstances,  is  perfect,  and  cannot  be  disre- 
garded without  a  violation  of  the  public  faith  and  that  sense  of 
justice  which  should  ever  govern  the  action  of  states,  as  well  as 
of  individuals.  Wpuld,  then,  the  provisions  of  the  act  in  ques- 
tion, if  constitutional,  throw  upon  the  state  any,  and  if  any  what^ 
obligation  to  pay  off  the  certificates  issued  under  it  ?  Substan- 
tially there  is  an  engagement  to  pay  to  the  extent  of  the  surplus 
canal  revenues,  and  if  they  should  (as,  with  good  management, 
they  doubtless  will)  be  sufficient  to  pay  all  the  principal  and  in- 
terest of  all  the  certificates,  the  engagement,  taken  in  connection 
with  the  obligation  to  which  I  shall  next  allude,  is  in  effect  abso- 
lute. The  state  is  also  bound  so  to  manage  the  canals  as  to  pro- 
duoe  the  greatest  amount  of  trade  and  revenue.    There  is  a  di* 
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rect  injunotiion  upon  the  canal  board  to  that  effect  in  the  11th 
section  of  the  act,  which  I  have  already  quoted.  There  is,  it  is 
true,  a  qualification  in  that  section  that  such  management  shall 
be  subject  to  the  future  action  of  the  legislature,  but  were  the 
legislature  so  to  act  as  to  diminish  the  revenue,  to  the  prejudice  of 
those  who  have  advanced  their  money  (as  is  contended  wholly) 
upon  the  security  which  such  revenue  furnishes,  it  would  be 
guilty  of  a  palpable  breach  of  faith,  which  would  not  be  tolerated 
in  an  individual,  and  would  be  beneath  the  principles  of  honor 
and  justice  which  should  ever  accompany  and  govern  the  acts  of 
states.  The  canal  act  would  then,  if  valid,  impose  upon  the  state 
the  most  important  obligations  to  the  purchasers  of  certificates, 
and  which  must  necessarily  continue  until  such  certificates  shall 
be  fully  paid,  or  until  the  canals  shall  cease  to  exist.  A  viola- 
lion  of  such  obligations,  were  they  assumed  by  private  individ- 
uals, would  subject  them  to. an  action,  in  which  payment  might 
be  coerced  out  of  any  part  of  Aeir  estate  subject  to  execution. 
It  appears  to  me  that  all  these  circumstances — ^the  loan  of  mono j, 
the  application  of  it  to  the  use  of  the  state,  and  the  important 
and  possib^  lasting  obligation  upon  the  state  to  pay  it,  nomi- 
nally conditional,  but  in  effect  positive — conclusively  indicate  that 
the  statute  provides  for  the  contraction  of  a  debt  by  the  state. 
There  are,  however,  some  considerations  urged  in  several  of 
the  opinions  submitted  to  us  worthy  of  attention,  if  not  from 
their  intrinsic  importance,  at  least  from  the  high  character  of 
those  by  wh9m  they  have  been  presented. 

It  is  said  that  the  statute  does  not  provide  for  the  contraction 
of  a  debt,  because  it  merely  calls  for  an  application  of  the  sur- 
plus canal  revenues.  The  obvious  answer  to  this  is,  that  it  may 
do  both :  it  xoay,  and  so  it  seems  to  me  does,  require  the  appli- 
cation of  the  revenue  to  pay  the  debt.  The  advance  of  money 
is  made,  and  the  obligation  to  pay  it  is  contracted  before  the  rev- 
enue is  received,  and  when  (as  there  may  be  mismanagement) 
there  is  no  certainty  that  sufficient  revenue  to  satisfy  the  demands 
"will  ever  be  received,  it  surely  cannot  change  the  character  of  a 
pecuniary  demand  that  it  is  accompanied  by  a  covenant  that 
aome  -paartieular  means  shall  be  applied  to  satisfy  it ;  but  a  con- 
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elusive  answer  to  this  result  favorable  to  the  statute  from  this 
position  is,  that  such  an  application  of  the  surplus  canal  revenue 
-  as  it  calls  for  would  be  unconstitutional.  The  3d  section  of  the 
7th  article,  of  the  constitution,  which  I  have  already  quoted,  re- 
quires that  the  surplus  revenues  of  the  canals  '^  shall,  in  eadi  fis- 
cal f/ear^^  be  applied  in  such  manner  as  the  legislature  shall  di- 
rect, to  the  completion  of  the  three  canals.  That  is  positive  that 
the  application  shall  be  annual,  and  in  fact  prohibits  the  appro- 
priation in  one  year  of  the  surplus  revenues  of  several,  which 
the  statute  purports  to  make.  It  has  been  contended,  however, 
that  the  word  '^  shall"  should  be  transposed  and  inserted  imme- 
diately before  the  word  "be,"  so  that  the  words  "  in  each  fiscal 
year"  may  qualify  the  receipt,  and  not,  as  they  now  do,  the  ap- 
propriation of  the  money.  That  words  may  be  transposed  to 
•  effectuate  the  intent  of  those  who  use  them,  is  undoubtedly  true. 
But  to  warrant  the  transposition  the  intent  must  appear  very 
clearly  and  unequivocally.  The  practice  is  liable  to  great  abuse, 
and  should  be  adopted  only  in  extreme  cases.  Is  there  any 
tmng  in  the  constitution  which  calls  for,  or  would  justify,  the 
proposed  change  7 

The  words  "  in  each  fiscal  year,"  are  used  six  times  in  the 
same  article^  and  in  each  of  the  other  instances  they  qualify,  and 
were  most  clearly  designed  to  control,  the  appropriation. 

The  rule,  which  is  dictated  by  common  sense,  and  is  univer- 
sally applied  in  the  law,  is,  that  the  same  words,  used  in  the 
same  manner  and  in  the  same  instrument,  shall  receive  the  same 
interpretation. 

Now,  if  we  apply  that  rule,  in  this  case,  the  word  "  shall"  is 
in  the  appropriate  place,  a(hd  should  not  be  transposed.  The 
legislature  evidently  supposed  that  the  constitution  designed 
what  it  says,  as  it  uses  the  same  words  in  the  same  manner  and 
place  in  the  first  section  of  the  act  under  consider^ition.  But,  it 
is  said  that  where,  as  in  this  case,  there  is  a  power  in  the  dene*  ^ 
to  apply  money  in  such  a  manner  as  he  may  deem  advisable,  he 
has  a  discretion  not  subject  to  any  restriction,  and  that  the 
authority  conferred  upon  the  legislature,  whidh  I  am  now  ccm- 
sidering,  is  of  that  character.    I  grant  that  a  power  to  apply 
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moaey  confers  upon  the  donee  the  right,  and  de.yolY08  upon  him 
the  duty,  to  exercise  some  diBcretion  in  its  performance.  I 
thought  so  when  I  heard  the  principle  discussed  before  me,  whilst 
I  was.  sitting  in  the  court  of  appeals ;  and,  with  great  deference 
to  those  who  decided  differently,  I  think  so  still.  But  all  hu- 
man diseretion  must  be  subject  to  some  qualifications,  and  surely 
that  must  be  the  case  where  they  are  clearly  expressed  in  the 
instrument  conferring  the  power.  In  this  instance,  it  is  directed 
thai  the  application  of  the  money  should  be  annual,  and  surely  it 
was  intended  that  the  discretionary  power  conferred  upon  the 
legislature  should  be  subject  to  that  limitation,  and  that  it  should 
in  effect  annul  it  But  it  is  also  said  that  the  convention  which 
adopted  the  constitution  could  never  have  designed  to  confine 
the  legislature  to  an  annual  appropriation,  as  that  would  retard 
the  completion  of  the  public  works,  and  thus  prejudice  the  inter- 
ests of  the  state. 

If,  however,  there  had  been  an  anxiety  for  the  speedy  comple- 
tion of  those  works  sufficiently  strong  to  overrule  the  old  fash^ 
ioned  practice  ''  to  pay  as  you  go,"  which  was  evidently  favored 
by  the  convention,  the  constitution  would  never  have  contained 
its  provisions  requiring  the  legislature  to  set  apart  in  each  fiscal 
year  a  large  portion  of  the  revenues  of  the  canals,  ($1,800,000 
until  1855,  and  $1,700,000  after  that,)  as  a  sinking  fund  to  pay 
the  existing  canal  debt.  Common  sense  would  have  required  a 
dvectiiMi,  first,  to  apply  all  the  aocruing  revenues  of  the  canals 
(after  deducting  the  expenses  of  their  repairs  and  management) 
to  their  completion'.  There  could  not  have  been  a  design  to  re- 
tain money  as  a  sinking  fund  to  pay  an  old  debt  not  then  due, 
axid  at  the  same  time  to  encounter  a  new  one  of  a  similar  char- 
acter. Upon  the  whole,  it  appears  to  me  that  there  is  no  good 
reason  for  changing  the  language  used  in  the  constitution  in  this 
particalar,  that  the  power  to  apply  the  surplus  revenues  of  the 
canals  is  subject  to  the  limitations  prescribed  in  that  instrument, 
and  that  to  decide  otherwise  would  not  effectuate,  but  would 
counteract  the  intention  of  the  convention  which  firamed  it,  and 
of  ^  people  by  whom  it  was  adopted. 

Agaiut  it  is  said  that  the  statute  providea  for  a  sale  of  tibe  %ws 
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plus  revenues  of  the  oanals,  and  that,  as  in  all  cases  of  sale,  the 
vendors  do  not  become  indebted  to  the  vendees  for  the  purchase 
money.  But  there  is  nothing  in  the  act  authorizing  a  transfer 
of  the  title  to  the  fund,  or  of  any  part  of  it.  The  holders  of  the 
certificates  are  authorized  to  call  for  the  payment  of  the  princi- 
pals and  the  interest  which  may  accrue  on  them,  out  of  such  fund, 
by  the  state,  but  that  implies  that  the  title  remains  in  the  state. 
If  one  agrees  to  pay  money  out  of  a  particular  fund,  it  would  be 
absurd  to  say  that' he  the]:eby  transferred  the  fund  itself,  and 
thus  deprived  himself  of  the  means  of  performing  his  agree- 
ment. Besides,  a  sale  of  any  part  of  the  revenues  of  the  canals 
is  prohibited  by  the  6th  section  of  the  7th  article  of  the  consti- 
tution, which  provides  that  "  the  legislature  shall  not  seU,  lease, 
or  otherwise  dispose  of,  any  of  the  canals  of  this  state,  but  they 
shall  remain  the  property  of  the  state,  and  under  its  manage- 
ment forever."  A  prohibition  of  the  sale  of  a  fund  would  be 
entirely  inefficient  if  it  did  not  extend  to  its  income ;  as  that,  if  it 
could  be  transferred  at  all,  might  be  transferred  wholly  and  in 
perpetuity,  and  a  sale  of  the  income  would  confer  rights  upon 
the  vendee  utterly  inconsistent  with  the  unrestricted  power  of 
management  designed  by  %he  constitution.  Management  in- 
cludes the  regulation  of  tolls,  and  of  course,  the  right  to  increase 
or  diminish  them.  When  an  individual  sells  his  income,  he  has 
no  right  to  diminish  it,  and  should  he  attempt  to  do  so,  could  be 
effectually  restrained.  I  have  already  stated  that  the  moral  ob- 
ligation of  a  state  is  co-extensive  with  the  legal  liabilities  of  an 
individual.  Indeed,  this  consideration  applies  to  the  whole 
scope  of  the  statute.  It  purports  to  confer  rights  upon  individ- 
uals which,  if  they  should  be  citizens  of  other  states,  would,  and 
if  citizens  of  this  state,  might,  prevent  the  state  authorities  firom 
so  managing  the  canals  as  to  reduce  their  revenue,  however 
much  the  interests  of  the  people  might  require  the  reduction. 

Another  argument  in  one  of  the  opinions  submitted  by  the 
plaintiff's  counsel  is,  that  the  state  acts  in  reference  to  the 
pledged  surplus  revenue  of  the  canals  as  a  trustee  for  the  holders 
of  the  certificates,  and  that  a  trustee  does  not  become  a  debtor 
ta  the  cestui  qiie  trust,  unless  he  misapplies  the  trust  funds.    It 
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18  true  that  one  cannot  be  considered  as  a  debtor  where  he  acts 
simply  as  a  trustee,  and  faithfully  performs  his  duty  as  such, 
and  thwefore  it  is  that,  as  stated  in  that  opinion,  the  state  does 
not  become  obligated  to  the  banks  for  the  payment  of  the  secu- 
rities lodged  by  such  banks  in  the  office  of  the  comptroller.  In 
the  case  under  consideration,  however,  the  purchasers  of  the  cer- 
tificates advance  their  money  to  the  state,  for  the  benefit  of,  and 
to  be  used  by,  the  state ;  and,  therefore,  if  there  can  be  a  trust 
where  one  holds^  and  has  the  management  of  his  own  property, 
the  state  acts  as  a  trustee  to  discharge  its  own  obligations.  If 
the  transaction  would  constitute  a  debt  at  all,  it  would  not  be  the 
less  a  debt,  because  the  state  held  a  fund  in  trust  to  pay  it. 

Again,  it  is  said,  that  the  constitution  was  not  designed  to 
prohibit  the  legislature  from  obtaining  money  on  the  credit  of 
its  funds,  because,  it  implies  the  existence  of  a  power  to  do  so 
as  inherent  in  that  body  in  the  absence  of  any  express  grant, 
in  the  5th  section  of  the  7th  article,  which  provides  that  if  the 
sinking  funds,  or  either  of  them,  provided  in  that  article  shall 
prove  iQSufficient  to  enable  the  state  on  the  credit  of  suchfund^ 
to  procure  the  means  to  satisfy  the  claims  of  the  creditors  of 
the  state  as  they  become  payable,  the  legislature  shall  by  taxes 
raise  the  requisite  means  to  preserve  the  credit  of  the  state. 
The  object  of  the  restrictive  provisions  in  the  seventh  article 
was,  undoubtedly,  to  prevent  the  state  from  incurring  any  new 
indebtedness,  not  certainly  to  throw  any  obstacles  in  the  way 
of  its  paying  those  debts  which  had  then  been  contracted.  The 
provision  last  cited  has  reference  simply  to  the  substitution  of 
one  debt  for  another,  and,  does  not  therefore,  come  within  the 
d^gned  prohibition.  That  might  be  a  reason  why  the  verbal 
inconsistency  (for  it  is  nothing  more)  between  this  clause  and 
the  provisions  in  the  10th,  11th  and  12th  sections  of  the  same 
article  was  overlooked.  But  it  can  furnish  no  reason  for  imply- 
ing a  power  to  contract  new  debts  to  an  unlimited  extent,  and 
4hus  in  effect  to  repeal  all  the  prudential  provisions  of  the  con- 
stitution; for  if  the  state  has  the  general  power  to  contract 
debts  on  the  credit  of  its  funds,  where  is  there,  any  practical  lim- 
itation?   If  the  statute  could  be  considered  (as  is  supposed  by 
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the  plaintiff's  counsel,)  as  simply  providing  for  an  antioipatioa 
of  the  surplus  revenues  of  the  canals,  I  am  satisfied,  that  it 
would  nevertheless  be  in  conflict  with  the  constitution.  The 
injunction  contained  in  the  third  section  of  the  seventh  articli 
which  I  have  before  quoted  is  positive,  and  I  have  no  doubt  was 
designed  to  be  positive,  that  such  moneys  should  be  in  ecuik 
fiscal  year  applied  towards  the  completion  pf  the  canals.  But^ 
how  can  the  legislature  of  1853  then  apply  the  revenue  which 
shall  have  been  ascertained  at  the  end  of  the  preceding  fiscal 
year,  when  that  and  the  anticipated  revenues  of  several  succeed^ 
ing  years  shall  have  been  applied  in  1862  ? 

A  distinction  has  been  taken  between  debts  which  might  re- 
quire a  resort  to  taxation,  and  such  as  might  be  incurred  for 
works  which  "would  certainly  and  eventually  pay  for  them- 
selves," and  it  has  been  said  that  the  constitutional  prohibition 
was  not  designed  to  extend  to  the  latter.  But  history  shows 
that  at  the  time  when  the  constitution  was  firamed,  there  were 
numerous  applications  for  the  construction  of  public  works,  and 
that  the  friends  of  each  were  sanguine  that  it  would  pay  for 
itself,  and  therefore  urged  its  adoption.  Indeed,  the  most  ex- 
travagant works  in  the  state,  and  some  of  them  were  very  esr 
travagant,  had  been  urgently  supported,  and  had  been  finally 
adopted,  upon  that  supposition.  The  convention  had  the  sa- 
gacity to  see  that  the  practice  of  granting  away  the  public 
money  upon  the  annual  productiveness  of  such  works  was  a 
dangerous  one,  and  that  in  fact  no  human  foresight  could  enable 
the  legislature  to  determine  with  certainty  that  any  projected 
improvement  ''would  certainly  and  inevitable  pay  for  itself." 
Indeed,  there  had  been  sad  mistakes  on  that  stibjecti  for  which 
the  state  had  severely  stiffered.  The  convention  knew  tiiat  the 
legislature  had  too  readily  listened  to  sanguine,  loose  and  inter^ 
ested  calculations,  and  no  doubt  designed  to  avert  the  danger 
of  incurring  heavy  debts  under  such  pretenses.  Probably  it 
was  not  anticipated  that  the  state  would  ask  for  money  to  be  ad- 
vanced for  its  public  works,  with  an  agreement  that  it  was  not  to 
be  repaid,  if  the  property  should  prove  unproductive  but  if  the 
possibility  of  such  a  transaction  had  been  suggested,  probably  the 
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proldbition  would  still  Kave  been  getteral,  as  the  conyention  and 
the  people^  while  aiudons  to  p];e8erye  the  credit  of  the  state, 
would  have  been  equally  solicitous  to  protect  it  from  the  dis- 
honor of  repudiation.  It  might  not  be  exactly  repudiation,  ac- 
eording  to  the  peculiar  terms  of  that  statute,  but  it  would  look 
Tory  like  it,  if  the  state  under  uiy  pretense,  while  retaining  their 
public  works,  should  refuse  to  pay  the  moneys  advanced  for  their 
completion. 

I  consider  the  principle  involved  in  this  controversy  as  of  the 
last  importance.  It  is  whether  the  constitution  shall  prevail 
as  the  supreme  law  of  the  land,  according  to  the  plain  and  man- 
ifest import  of  its  language,  or  whether  the  barrier  against 
legislative  extravagance  and  improvidence  which  it  was  de- 
signed to  interpose,  shall  be  prostrated  by  plausible  but  unsub- 
stantial construction. 

In  conclusion,  I  am  satisfied  that  the  act  to  proiiide  for  the 
completion  of  the  canals,  is  in  direct  conflict  with  the  constitu- 
tion ;  and  that  the  certificate  issued  under  it,  and  for  which  the 
note  in  controversy  was  given,  was  void.  As  my  brethren  agree 
with  me  in  these  conclusions,  the  judgment  rendered  at  the 
special  term  must  be  affirmed. 

Judgment  affirmed.(&) 

[Kings  General  Term,  April  5, 1862.  Mrrse,  Barailo  and  S.*B»  Str&ngf 
Justices.] 

(6)  Afflnned  by  the  court  of  appeals  in  May,  1852. 
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sthiM       The  People,  ex  rd.  Osterhoilt,  vs.  Eli  Perrt,  mayor  of 
[M!  Albany. 

13b  206\ 

Hap56i!  Upon  giving  a  bond,  of  the  tenor  and  description  specified  in  the  7th  section 
of  the  act  of  April  11, 1848,  for  the  protection  of  emigrants,  anj  citizen 
having  an  office  for  the  transaction  of  sach  business  is  entitled  to  a  license 
authorizing  him  to  exercise  the  vocation  of  booking  emigrant  passengers, 
as  a  matter  of  legal  right. 
It  is  for  the  mayor  to  whom  application  for  a  license  is  made,  to  decide 
whether  the  bond  offered  is  satisfactory ;  but  if  it  is,  upon  the  execution 
and  delivery  of  such  a  bond,  and  the  payment  of  the  license  fee,  the  mayor 
has  no  alternative,  but  to  grant  the  license,  and  if  he  roAises  it,  a  per- 
emptory mandamus  may  be  issued. 

Motion  for  peremptory  mandamus.  The  relator  stated  that 
having  provided  himself  with  a  public  office  in  the  city  of  Albany 
"wherein  to  carry  on  the  business  of  booking  emigrant  passen- 
gers, &c.  he  did,  on  the  13th  of  May,  make  application  to  tha 
defendant  for  a  license,  pursuant  to  the  7th  section  of  the  act  for 
the  protection  of  emigrants  arriving  in  the  state  of  New- York, 
passed  April  11, 1848 ;  that  he  tendered  to  him  the  sum  of  $25, 
and  a  satisfactory  bond,  as  required  by  the  act ;  that,  although 
the  defendant  acknowledged  the  bond  to  be  satisfactory,  he  re- 
fused to  give  the  license,  for  the  sole  and  only  reason,  as  alledged 
by  him,  that  he  had  made  up  his  mind  not  to  give  such  a  license 
to  any  person. 

The  defendant  stated  that  he  refused  to  grant  the  license  for 
the  reason  that  he  supposed  that  it  was  a  matter  resting  in  his 
discretion,  and  that,  in  consequence  of  the  frauds  practiced  upon 
emigrants  passing  through  Albany,  by  persons  heretofore  li- 
censed, he  had  concluded  that  the  interest  and  safety  of  such 
emigrants  would  be  better  secured  and  promoted,  if  no  such 
licenses  were  given  or  granted. 

/.  K,  Porter  J  for  the  relator. 
M.  McMahon^  for  the  defendant. 

Harris,  J.  The  7th  section  of  the  act  for  the  protection  of 
emigrants,  {Sess.  Laws  of  1848,  p.  828,)  prohibits  the  exewM^ 
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of  the  vodktion  of  booking  emigrant  passengers,  &c.  without  the 
license  of  the  mayor.  That  o£Scer  claims  also  that  the  section 
is  to  be  so  construed  as  to  vest  in  him  the  power  of  granting  or 
withholding  such  license,  as  in  the  exercise  of  his  discretion,  he 
shall  see  fit,  while  the  relator  insists  that,  upon  complying  with 
the  requirements  of  the  law,  he  is  entitled  to  the  license,  as  a 
matter  of  legal  right.  ^ 

But  for  this  statute,  any  person  might  "  exercise  this  voca- 
tion." The  statute,  therefore,  is  an  innoyation  upon  the  common 
law,  and  it  will  not  be  presumed  that  the  legislature  intended 
that  the  innovation  should  extend  any  farther  than  the  language 
of  the  act  plainly  declares.  If  it  had  been  intended  that  the 
number  of  persons  who  should  engage  in  the  business,  specified 
in  the  section,  should  be  limited,  or  that  the  business  should  be 
altogether  prohibited,  in  the  discretion  of  the  mayor,  the  rules 
of  interpretation  require  us  to  suppose  such  intention  would  have 
been  distinctly  expressed.  It  is  a  cardinal  rule,  in  the  construc- 
tion of  statutes  which  change  the  common  law,  that  the  meaning 
shall  not  be  extended  beyond  the  fair  import  of  the  terms  found 
in  the  act  itself.  In  this  act  I  am  unable  to  perceive  any  thing 
which  indicates  a  legislative  intention  to  vest  in  the  mayor  any 
other  discretion  than  that  of  determining  whether  or  not  the 
bond  offered  by  the  applicant  is  satisfactory. 

The  statute  relating  to  excise,  and  the  regulation  of  taverns, 
&c,  besides  requiring  as  in  this  case,  a  bond  satisfactory  to  the 
commissioners,  declares  that  a  license  shall  not  be  granted,  un- 
less the  commissioners  are  satisfied  that  the  applicant  is  of  good 
moral  character ;  that  he  is  of  sufiBcient  ability  to  keep  a  tavern ; 
that  he  has  the  necessary  accommodations  to  entertain  travelers ; 
and  that  a  tavern  is  absolutely  necessary  for  the  actual  accom- 
modation of  travelers,  at  the  place  where  the  applicant  resides, 
or  proposes  to  keep  the  same.  (1  R.  S.  679,  §  6.)  Under  this 
statute,  no  man  can  claim  a  tavern  license,  as  a  matter  of  right, 
until  all  these  questions  have  been  determined  in  his  favor. 
When  they  have,  and  a  resolution  has  been  entered  in  the  book 
of  minutes  which  the  commissioners  of  excise  are  required  to' 
keep,  to  that  effect,  the  applicant  is  entitled  to  his  license,  and 
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iiiB  rights  may  be  enforced  by  mandamus.    {Ex  parte  Person^ 
1  HUl,  655.) 

So,  under  the  municipal  powers  of  the  city  of  Albany,  the 
mayor  is  required  to  exercise  a  sound  discretion,  as  to  the  persons 
to  ^hom  licenses  shall  be  granted,  and  the  number  of  licenses  to  be 
issued  to  tavern  keepers,  grocers,  &c.  {City  Laws^  ed.  of  1842^ 
p.  40,  $  5.)  While,  in  respect  t^cartmen,  although  they  are  to  be 
licensed,  no  such  discretion  is  to  be  exercised.  In  the  latter  ease, 
as  well  as  the  former,  the  cartman  is  to  execute  a  bond,  with  one 
or  more  sureties,  to  be  approved,  &c.  as  a  condition  o(  obtaining 
a  license.  And  yet,  it  would  not  be  pretended  that,  because  the  - 
ordinance  is  permissive  in  its  terms,  declaring  that  ''  the  mayor 
may  license,"  &c.  that  officer  would  be  authorized  to  withhold 
all  licenses,  on  the  ground  that,  in  his  opinion,  it  would  be  better 
that  no  licenses  should  be  granted  to  cartmen.  The  ordinance, 
though  permissive  in  form,  is  peremptory  in  its  effect  The 
exercise  of  the  power  conferred,  is  an  official  duty,  and  the  mayor 
would  not  be  at  liberty  to  withhold  it 

I  am  inclined  to  think  this  is  the  case  with  the  law  under 
consideration.  Until  it  was  enacted,  any  citizen  might,  without 
restraint,  exercise  the  vocation  therein  described.  The  legislar 
ture  thought  fit,  for  remedial  purposes,  to  prescribe  some  safe- 
guards against  abuses  in  that  particular  kind  of  business.  It 
therefore  required  that  those  who  would  engage  in  it  should 
possess  certain  qualifications.  They  should  keep  a  public  officOi 
and  should  obtain  a  license.  This  license  could  only  be  obtained 
by  first  giving  a  bond  of  the  description  and  tenor  specified. 
.Upon  complying  with  all  these  prerequisites,  as  I  understand 
the  law,  any  citizen  has  a  legal  right  to  exercise  this  vocation. 
Of  course,  it  is  for  the  mayor  to  decide  whether  the  bond  is  sat- 
isfactory, but  if  it  be,  upon  the  execution  and  delivery  of  such  a 
bond,  and  the  payment  of  the  license  fee  prescribed,  I  do  not 
see  that  the  mayor  has  any  alternative  but  to  grant  the  license. 

It  may  well  be,  that  it  would  have  been  better,  if  the  legis- 
lature had  authorized  the  mayor  to  grant  or  withhold  licenses, 
in  his  discretion.  The  abuses  that  have  been  practiced  upon 
the  unwary  foreigner  have  been  most  revolting  in  their  ehara^ 
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ter.  The  attempt  of  the  mayor  to  check,  those  abuses  deserves 
commendation.  In  determiiling  to  withhold  licenses,  it  camiot 
be  doubted  that  he  has  been  actuated  by  honest  and  humane 
motives.  Most  willingly  would  I  leave  him  to  execute  the  law  < 
according  to  his  own  views.  But  it  is  my  duty,  as  well  as  his, 
to  administer  the  law  as  it  is,  and  not  as  we  may  think  it  ougkt 
to  be.  Convinced,  as  I  am,  that  by  the  misconstruction  of  the 
statute  the  relator  has  been  deprived  of  a  legal  right,  I  have 
no.  alternative  but  to  award  the  remedy  which  the  law  has  pro- 
vided for  the  enforcement  of  that  right.  The  motion  for  a  per 
emptory  mandamus  must  therefore  be  granted. 

[AiTbint  Qexeral  TerM|  May  25, 1862.    Ba/rriSj  Justice.] 


Smith  and  others  vs.  Lockwood  and  Wood. 

A  complaint  miist^set  forth/a^  bj  which  the  court  can  see  that  the  plaintiffii 
haye  sustained  or  are  threatened  with  a  legal  injury ;  or  it  is  bad  on  demur- 
rer. A  general  averment  that  the  acts  of  the  defendant  are  contrary  to  the 
statute,  without  setting  forth  in  what  manner,  is  not  sufficient. 

Where  a  new  right,  or  the  means  of  acquiring  it,  is  conferred,  and  an  adequate 
remedy  for  its  invasion  is  given  by  the  same  statute,  parties  injured  are 
confined  to  the  statutory  redress. 
^A  public  prohibitory  statute,  thoi^h  passed  chiefly  fbr  the  protection  of  a 
'  class,  still  does  not  confer  any  individual  rights.  An  infraction  of  such  a 
statute  is  a  wrong  to  the  public,  for  which  the  people  in  their  collective 
capacity  alone  are  entitled  to  redress ;  unless  the  party  aggrieved  has  sus- 
tidned  a  special  damage,  peculiar  to  himself,  and  not  in  common  with  others. 
If  the  damage  affect  a  class,  it  is  general  or  conmion,  and  not  special, 

A  court  of  equity  will  not  interfere  by  injunction  to  put  down  a  public  nuisance 
which  does  not' violate  the.private  rights  of  property,  but  only  contravenes 
the  general  policy.  Nor  will  an  injunction  be  granted  to  prevent  the  perpe- 
tration of  an  act  prohibited  by  a  public  statute,  because  it  might  diminish 
the  profits  of  a  trade  or  business  pursued  by  the  applicant  in  common  with 
others. 

Bemttrber  to  complaint.    The  action  was  commenced  under 
ihe  statute  of  1847,  regulating  state  prison  labor.    Its  object 
Vol.  Xm.  27 
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iras  to  restrain  within  statutory  limits  the  manufacture  of  saws 
in  the  state  prison  at  Sing  Sing.  The  plaintiflFs  sued  on  their 
own  behalf,  as  well  as  on  behalf  of  all  others,  journeymen  saw- 
makers,  or  saw-makers,  having  an  interest  in  common  with  them, 
and  who  should  come  in  and  contribute  to  the  expenses  of  the 
suit.  The  complaint  alledged  that  the  defendant  Munson  I. 
Loekwood  was  the  agent  of  the  state  prison  at  Sing  Sing ;  and 
that  as  such  agent  he  had  entered  into  a  written  contract  with 
the  defendant  Cortland  Wood  for  the  making  and  manufacturing 
of  steel  saws,  of  various  kinds  and  patterns,  by  a  large  number 
of  the  convicts  within  the  said  state  prison,  the  chief  supply  of 
which  articles,  for  the  consumption  of  the  state  of  Ne^np-York,  was 
not  imported  from  other  countries  or  states,  but,  on  the  contrary, 
the  chief  supply  of  which  articles,  for  the  consumption  of  the 
state  of  New-York,  for  the  last  year  or  more,  had  been  and  still 
was,  manufactured  within  the  state  itself.  That  the  duration, 
exact  terms,  conditions,  or  limitations  of  such  contract  were  un- 
known to  the  plaintiffs,  and  they  were  therefore  unable  to  set 
them  forth.  That  the  larger  number  of  convicts  who  had  heen 
and  still  were  employed  in  the  said  state  prison  by  the  defend- 
ants, under  and  in  pursuance  of  the  said  contract,  did  not  learn 
or  practice  the  mecbaiiical  art  or  trade  of  manufacturing  saws, 
or  any  of  the  branches  thereof,  before  being  sentenced  and  sent 
to  the  said  state  prison,  and  that  so  far  as  the  plaintiffs  could 
ascertain,  and  as  they  believed  and  alledged  the  fact  to  be,  no 
convict  within  the  said  state  prison,  working  at  any  time  under 
the  said  contract,  learned  or  practised  the  said  mechanical  art 
or  trade  previous  to  his  confinement  therein.  That  the  said  me- 
chanical art  or  trade  had  been  introduced  into  the  said  state 
prison  within  the  last  year,  and  that  the  convicts  who  had  been 
and  still  were  employed  under  the  said  contract,  had  learned  or 
practiced  the  said  trade  or  art  since  the  making  of  the  said  con- 
tract, and  that  so  far  as  the  plaintiffs  could  ascertain,  and  as 
they  believed  and  charged  the  fact  to  be,  no  certificates  of  the 
clerks  of  the  different  courts  in  which  the  said  convicts  were 
convicted,  showing  that  they  had  learned  or  practiced  the  said 
meohaDleal  trade  or  art  previous  to  their  convictions,  had  beea 
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"or  were  deliyered  to  the  warden  of  the  Baid  state  priBon  at  the 
time  tiie  said  convicts  were  delivered  to  him,  pursuant  to  their 
•respective  sentences.  That  the  plaintiffs  in  this  action,  Nathan- 
iel B.  Smith,  William  Ward,  Richard  Branch,  John  Andrews, 
•and  Henry  R.  Warner,  were  jonrneymen  saw-makers,  residing 
and  doing  business  in  the  city  of  New- York,  and  lived  by  the 
'dailj  prosecution  of  the  mechanical  art  or  trade  of  saw-making, 
that  being  their  only  means  of  obtaining  a  livelihood.  That  the 
business  of  saw-making  was  comparatively  a  new  business  within 
"the  state  of  New- York,  it  having  been  first  actively  pursued 
ttbout  thirteen  years  since,  from  which  time  it  has  been  gradu- 
ally growing  and  extending  itself,  until  it  not  only  produces, 
and  had  for  the  last  year  or  more  produced,  sufficient  saws  to 
-meet  the  wants  and  consumption  of  the  state  of  New- York,  but 
to  admit  of  considerable  exportations  to  other  states  and  coun- 
tries. That  the  trade  or  business  was  largely  prosecuted  in  the 
city  of  New- York,  and  that  it  had  drawn  together  in  said  city, 
(exclusive  of  other  places  in  the  state,)  over  one  hundred  and 
fifity  journeymen  saw-makers,  who  lived  by  the  daily  prosecution 
of  that  business  or  trade,  besides  over  one  hundred  apprentices, 
who  are  now  actively  engaged  in  learning  the  said  art  or  trade. 
That  the  saws  manufiMStured  in  the  state  prison  at  8ing  Sing 
oome  into  competition  in  the  mercantile  market  with  those  which 
were  produced  by  the  plaintiffs  and  others,  journeymen  saw-ma- 
kers, legally  pursuing  the  sidd  art  or  trade  in  the  city  and  state 
of  New-York,  diereby  lowering  the  wages  and  seriously  affecting 
the  interests  of  the  plaintiffs  and  others  so  pursuing  the  said 
art  or  trade.  The  plaintiffs  therefore  charged,  that  the  said  de- 
fendants, Munson  I.  Lockwood,  agent  as  aforesaid,  and  Cortland 
Wood,  at  tiie  time  of  the  making  of  the  said  contract,  combined 
snd  confederated  together  for  the  purpose  of  illegally  teaching 
tibe  said' mechanical  art  or  trade  of  saw-making  to  convicts  con- 
fined in  the  said  state  prison  at  Sing  Sing,  and  that  since  the 
execntian  of  the  said  contract,  still  so  combining  and  oonfederat- 
lafg  together,  they  had  illegally  taught,  and  were  still  teaching 
to  convicts  therein,  the  said  mechanical  art  or  trade,  and  that 
.  Hisy  jnere  parBmng  the  same  in  the  said  prison,  contrarj  to  tlis 
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Statutes  in  such  case  made  and  provided.  Therefore,  the  plain- 
tiffs  prayed  that  a  provisional  remedy  might  be  granted  to  themi 
by  an  injunction  order  to  be  directed  to  the  said  defendantSi 
Munson  I.  Lockwood,  agent  of  the  state  prison,  and  Cortland 
Wood,  enjoining  and  prohibiting  them,  either  of  them,  or  the 
successor  in  office  of  the  said  Munson  I.  Lockwood,  agent,  as 
aforesaid,  or  the  agent  or  assigneej>f  the  said  Cortland  Wood, 
during  the  pendency  of  this  action,  or  until  the  further  order  of 
this  court,  from  suffering,  permitting,  allowing,  commanding,  or 
directing  any  convict  who  was  then  confined  in  said  state  prison 
at  Sing  Sing,  or  who  might  be  hereafter  and  during  that  time 
sentenced  to  confinement  therein,  to  work,  labor,  or  be  employed 
in  or  upon  the  making  or  manufacture,  or  in  or  upon  the 
partial  making  or  manufacture  of  any  description  of  saws 
whatever,  except  it  should  appear  by  the  certificate  of  the  clerk 
of  the  court  in  which  such  convict  was  tried,  that  such  convict 
had  learned  and  practiced  the  mechanical  art  or  trade  of  saw- 
making  previous  to  his  conviction  and  sentence  thereto.  And 
for  further  or  other  relief.  And  the  plaintiffs  further  prayed 
for  a  final  judgment' herein,  which  should  order  and  direct  the 
surrender  and  cancellation  of  the  contract  made  between  the  said 
Munson  L  Lockwood,  agent  of  the  state  prison  at  Sing  Sing,  and 
the  said  Cortland  Wood,  and  perpetually,  enjoining  the  said 
Munson  L  Lockwood,  agent  of  the  said  state  prison  at  Sing  Sing, 
from  entering  into  or  making  any  similar  contract  with  the  said 
Cortland  Wood,  or  with  any  other  person  or  persons  whatsoever : 
and  that,  in  addition,  the  defendants  might  be  adjudged  to 
make  to  the  plaintiffs  compensation,  in'  damages,  by  reason  of 
the  premises,  to  the  amount  of  $1000. 

To  this  complaint  the  defendants  demurred  separately.  The 
defendant  Wood  assigned  the  following  causes  of  demurrer: 
1.  That  the  plaintiffs  had  no  right  to  bring  or  maintain  an  action 
for  themselves,  or  in  behalf  of  others,  jointly  or  severally,  for  or 
on  account  of  any  violations  of  the  law  of  this  state  regulating 
the  employment  of  the  convicts  in  the  state  prison  at  Sing  Sing, 
or  for  or  on  account  of  the  teaching  of  trades  to  the  said  convicts, 
as  alledged  in  their  said  complaint.    2.  That  the  plaintiffs  had 
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not  averred  or  get  forth  in  their  complaint,  that  they,  or  either 
of  them,  had  sustained  any  actual  damage  whatever,  by  diminu- 
tion of  wages,  or  otlftiTViBejTttor'filleSged  suificienrlacts  to  sup- 
port their  claim  of  damages.  3.  That  the  plaintiffs  did  not  show 
by  their  complaint  what  particular  articles. within  the  meaning 
of  the  71st  section  of  the  act  entitled  "  An  act  for  the  better 
regulation  of  the  county  and  state  prisons,  and  consolidating  and 
amending  the  existing  laws  in  relation  thereto,"  passed  Dec.  14, 
1847,  were  or  are  manufactured  by  the  defendant  Wood,  under 
the  contract  referred  to  in  the  plaintiffs'  complaint,  nor  describe 
tiie  same  particularly,  so  that  the  said  defendant  could  take  iany 
issue  thereon  as  to  the  chief  source  of  supply  of  such  articles  for 
the  consumption. of  this  state.  4.  That  the  plaintiffs  did  not 
show  or  aver,  that  the  defendant  had,  in  any  way  or  manner,  sold 
or  put  into  the  market,  or  the  consumption  of  this  state,  or  used, 
or  permitted  others  to  use,  any  of  the  saws,  of  any  description, 
manufactured  by  him  under  his  alledged  contract  with  the  agent 
of  the  Sing  Sing  prison.  5.  That  the  plaintiffs  had  not  in  and 
by  their  complaint  alledged  or  pretended  that  any  convict  sen- 
tenced to  imprisonment  in  the  state  prison  at  Sing  Sing,  sinoe 
the  first  day  of  January,  1848,  or  the  14th  day  of  December, 
1847,  had  been  permitted  to  work  therein  under  the  alledged 
contract  between  this  defendant  and  the  said  agent,  or  at  any 
mechanical  trade  pursued  by  or  in  the  making  of  any  articles 
manufactured  for  this  defendant  in  the  said  prison.  6.  That 
there  was  a  misjoinder  o£  parties,  in  this,  that  it  did  not  appear 
by  the  said  complaint  that  the  plaintiffs  were  jointly  interested 
in  the  recovery  of  the  damages  which  they  had  demanded. 
7.  That  there  was  a  defect  of  parties  in  this,  that  the  plaintiffs,  in 
and  by  their  complaint,  aUedged  that  other  persons  were  inter- 
ested with  them  who  were  not  made  parties,  plaintiff  or  defend- 
ant, and  did  not  alledge  that  they  (the  said  plaintiffs)  were  trus- 
tees of  an  express  trust,  nor  state  any  sufficient  reasons  for  not 
making  the  persons  aforesaid  parties  to  the  said  action.  8.  That 
the  plaintiffs  had  not  alledged  any  acts  of  the  defendant  Wood 
that  were  contrary  to  law,  or  which  were  not  remediable  in  the 
snMto  provided  by  the  statute  creating  the  offenses  and  prohibit- 
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ing  the  acts  of  which  the  plaintiffs  complained,  nor  that  the 
plaintiffs  could  not  have  adequate  relief  by  the  ordinary  reme- 
dies of  the  common  law,  and  that  they  had  not  alledged  sufficient 
facts  to  entitle  them  to  a  provisional  remedy  or  equitable  relief 
by  injunction,  as  prayed  for  in  their  said  complaint.  9.  That 
the  complaint  did  not  state  fSebcts  sufficient  to  constitute  a  cause 
of  action. 

The  defendant  Lockwood  assigned  the  same  causes  of  demur^ 
rer,  and  in  addition,  specified  tiie  following  r  That  the  plaintiffs' 
complaint  did  not  show  or  aver,  or  pretend  that  the  defendai^ 
entered  into  any  such  alledged  or  pretended  contract,  without 
being  thereto  authorized  and  directed  by  the  inspector  of  said 
prison  in  charge,  in  due  form  of  law.  That  the  plaintiffs'  com- 
plaint did  not  alledge  or  pretend  that  this  defendant  or  the  in- 
spector or  inspectors  of  said  prison  entered  into  any  such  alledged 
contract,  knowing  that  the  chief  supply  of  the  articles  mentioned 
therein  was  manufactured  in  this  state,  nor  that  the  said  inspect- 
<»rs  or  this  defendant  did  knowingly  let  or  hire,  or  consent  to  the 
letting  or  hiring  of  the  labor  or  services  of  any  convict  contrary 
to  law,  or  did  knowingly  or  willingly  cause  any  convict  to  be 
employed  at  work  prohibited  by  law,  under  or  by  virtue  of  the 
said  alledged  contract  with  Cortland  Wood,  referred  to  in  the 
plaintiffs'  complaint.  That  the  plaintiffs  did  not,  in  their  com- 
plaint, alledge  or  pretend  that  this  defendant  had,  in  any  thing, 
done  w  suffered  to  be  done,  in  relation  to  said  contract  by  him, 
acted  otherwise  than  in  strict  obedience  to  the  orders,  directions 
and  authority  of  the  inspectcurs  of  the  said  prison,  and  the  rules 
and  regulations  ordained  and  prescribed  by  them  for  his  gov- 
ernment. 

John  Graham^  for  the  plsdntifis 

Ralph  Lockwood^  for  the  defendant  Lockwood. 

E.  R.  Carpentier,  for  the  defendant  Wood. 

S.  B.  Strong,  J.  The  pluntifis  are  journeymen  saw-makera 
in  the  dty  of  N«w-Tark,  and  have  institated  Ais  suit  in  bAalf 
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of  themgelyes  and  all  others  foUoiring  their  employment  in  this 
state.  They  alledge  in  their  complaint  that  the  defendant 
Lockwood  has  made  a  contract  with  the  de'fendant  Wood,  for  the 
employment  of  the  convicts  in  the  state  prison  at  Sing  Sing,  of 
which  Lockwood  is  the  agent,  in  the  business  of  manufacturing 
Bteel  saws,  contrary  to  the  provisions  of  the  act  of  December 
14th,  1847,  for  the  better  regulation  of  the  county  and  state 
prisons  of  the  state ;  that  at  the  time  of  making  the  contract, 
the  defendants  combined  and  confederated  together  {or  the  pur- 
pose of  illegally  teaching  the  trade  of  saw-making  to  the  con- 
victs ;  that  the  defendants  are  now  teaching  such  trade  to  the 
eonvicts,  and  that  they  are  pursuing  the  same  in  the  prison 
contrary  to  the  statute,  thereby  lowering  the  wages  and  seriously 
affecting  the  interests  of  the  plaintiffs  and  others  pursuing  the 
same  trade.  They  ask  for  an  injunction,  and  for  a  compensation 
in  damages  for  the  injuries  which  they  have  sustained  by  rea- 
son of  such  illegal  conduct  of  the  defendants. 

The  71st  section  of  the  2d  title  of  the  said  act,  provides  that 
no  convict  who  shall  thereafter  be  sentenced  to  imprisonment  in 
either  of  the  state  prisons,  shall  be  permitted  to  work  therein 
at  any  other  mechanical  tr»de  than  that  which,  as  shall  appear 
by  the  certificate  of  the  clerk  of  the  court  in  which  he  was  con- 
victed, (and  which  by  the  preceding  section  the  clerks  are  di- 
rected to  give,)  such  convict  had  learned  and  practiced  previous 
to  bis  conviction,  except  in  the  making  or  manufacture  of  arti- 
cles for  which  the  chief  supply  for  the  consumption  of  the  state 
is  imported  from  other  countries  or  states.  The  75th  section 
of  the  same  title  enacts  that  any  inspector,  agent  or  warden  of 
either  of  the  state  prisons,  who  shall  knowingly  let  or  hire,  or 
consent  to  the  letting  or  hiring  of  the  labor  or  services  of  a  con- 
vict, contrary  to  law,  and  any  officer  of  either  prison,  who  shall 
knowingly  or  willfully  cause  a  convict  to  be  employed  at  work 
prohibited  by  law,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  on  conviction  be  punished  by  fine  in  a  sum  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  and  by  the  76th  section  it  is  made  the  duty 
of  the  fittoiney  general,  upon  complaint  and  satisfactory  inform- 
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ation  tliat  the  provisions  of  the  preceding  section  have  been  vio- 
lated, to  cause  the  offender  to  be  prosecuted.  These  are  the 
only  provisions  of  the  act  which  have  any  material  bearing  upon 
this  controversy. 

K  the  plaintiffs  are  entitled  to  any  redress  for  their  alledged 
grievances,  it  must  be  under  the  provisions  of  the  act.  They 
alledge  no  invasions  of  their  rights  at  common  law  or  by  virtue 
of  any  other  statute.  The  defendants  had  a  fright  to  make  and 
pursue  the  contract  in  question,  unless  they  were  prohibited  by 
the  71st  section  of  the  act.  That  section  prohibits  the  employ- 
ment of  convicts  in  any  trade  different  from  that  mentioned  in 
the  certificates  of  their  conviction,  who  should  thereafter  be  sen- 
tenced to  imprisonment.  There  is  no  allegation  in  the  complaint 
that  the  contract  between  the  defendants  included,  or  was  de- 
signed to  include,  the  labor  or  employment  of  any  convict  sen- 
tenced after  the  passage  of  the  act.  There  are  allegations  that 
the  convicts  who  have  been  and  are  employed  under  the  contract 
did  not  learn  or  practice  the  art  before  their  sentences  of  im- 
prisonment, that  the  business  has  been  introduced  into  the  state 
prison  within  the  last  year,  that  the  convicts  who  are 'employed 
under  the  contract  have  learned  or  practiced  the  art  since  such 
contract  was  made,  and  that  no  certificates  of  the  clerks  of  the 
different  courts,  showing  that  such  convicts  had  learned  or  prac- 
ticed such  art  were  delivered  to  the  warden  of  the  prison,  and 
there  is  a  general  allegation  that  the  defendants  have  taught 
the  convicts,  and  are  now  employing  them  in  the  pursuit  of  such 
mechanical  trade,  contrary  to  the  statute.  The  facts  specifically 
alledged  may  all  be  true,  and  yet  the  defendants  not  have  vio- 
lated any  of  the  provisions  of  the  statute.  The  averment  that 
they  have  acted  contrary  to  the  act,  without  setting  forth  in 
what  manner,  is  not  sufficient  to  entitle  the  plaintiffs  to  any. re- 
lief or  redress.  The  court  must  see  by  the  facts  set  forthin 
the  complaint,  that  the  plaintiffs  have  sustained  or  are  threat- 
ened with  some  legal  injury*  The  objection  is  fatal  to  the  com- 
plwit  as  it  now  stands. 

But  as,  if  that  was  the  only  difficulty  in  the  plaintiffs'  way, 
they  would  no  doubt  amend  their  complaint  on  terms,  it  is  proper 
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that  I  shopld  consider  the  other  xaaterial  points  arising  in  the 
cause. 

The  provisions  of  the  act  to  which  I  have  referred  are  purely 
of  a  public  character.  They  were  designed  to  promote  the  in- 
terests of  the  state  by  securing  a  most  meritorious  class  of  our 
feUow  citizens  from  injurious  competition.  Public  statutes  may 
sndottbtedly  have  reference  to  individual  rights  or  interests. 
They  frequently  grant  additional  security  for  the  enjoyment  of 
|»^-ezi8ting  rights,  or  confer  new  ones,  or  the  power  of  obtain- 
ing them.  Where  the  design  is  to  give  additional  protection  to 
a  subsisting  right,  and  a  remedy  is  provided  for  its  invasion, 
which  is  not  necessarily  exclusive  of  all  others,  it  is  considered 
as  merely  cumulative,  and  the  party  injured  may  resort  to  that, 
or  to  the  means  previously  allowed,  for  redress.  But  where  a 
new  right,  or  the  means  of  acquiring  it,  is  conferred,  and  an 
adequate  remedy  for  its  invasion  is  given  by  the  same  statute, 
parties  injured  are  confined  to  the  statutory  redress.  When  no 
remedy  is  given  by  the  statute,  in  such  cases,  the  party  injured 
may  resort  to  the  means  of  redress  given  by  the  common  law  or 
any  general  statute  in  similar  cases.  ^  ^iA^rr-  P^.OZ 

The  statute  in  question  is  entirely  prohibitory,  and  does  not 
confer  any  individual  rights.  It  is  designed  for  the  public  good, 
and  any  infraction  of  it  is  a  wrong  to  the  public,  for  which  the 
people  in  their  collective  capacity  alone  are  entitled  to  redress. 
It  is  a  principle  of  law,  however,  that  where  any  one  in  the  per- 
petration of  a  public  wrong  commits  an  injury  upon  another, 
peculiar  to  the  injured  party,  in  his  individual  capacity,  and  not 
simply  as  a  member  of  the  community,  the  party  injured  may 
sustain  an  action  in  his  individual  capacity  for  the  damages 
which  he  may  have  sustained.  This  was  always  the  rule  in 
cases  of  misdemeanor,  but  it  did  not  at  common  law  extend  to 
felonies,  as  the  private  wrong  was  merged  in  the  felony.  But 
hy  a  provision  of  our  new  code,  (§  7,)  when  the  violation  of  a 
right  admits  of  both  a  civil  and  a  criminal  remedy,  the  right  to 
prosecute  the  one  is  not  merged  in  the  other.  Where  the  act 
complained  of  is  purely  a  statutory  wrong  of  a  public  character, 
s  party  aggrieved  can  only  maintain  an  action  where  he  suB- 
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tains  a  special  damage  peculiar  to  himself,  and  not  }n  common 
with  other  members  of  the  community  with  whom  he  has  no 
joint  personal  interest.  This  rule  is  laid  down  in  many  cases, 
and  is  not,  so  far  as  I  know,  contradicted  by  any  respectable 
authority. 

In  the  case  under  consideration,  the  plaintiffs  do  not  complain 
of  any  special  danuitge  peculiar  to  themselves  as  individuals. 
The  alledged' injury  consists  in  "lowering  the  wages  and  se- 
riously affecting  the  interests  of  the  plaintiffs  and  others  pur- 
suing the  trade  of  saw-makers  in  the  state  J^  True,  the  damage 
is  more  serious  to  the  class  to  which  the  plaintiffs  belong  than 
to  the  rest  of  the  community ;  but  so  long  as  it  affects  the  whde 
class,  it  is  general  and  not  special  to  the  plaintiffs.  Individuals 
cannot  sustain  an  action  under  such  circumstances.  In  Lan- 
sing  V.  Smith  and  others,  (8  Cowen,  146,)  an  action  was 
brought  against  the  commissioners  under  the  statute  for  erect- 
ing the  Albany  basin,  for  illegally  constructing  a  bridge  over  a 
part  of  the  Hudson  river  at  Albany,  by  means  of  which  the 
plaintiff  was  deprived  of  the  profitable  use  of  his  dock,  whidi 
was  situated  above  the  bridge.  It  appeared  that  the  damage 
of  which  the  plaintiff  complained  was  common  to  himself  and  all 
the  other  proprietors  of  docks  similarly  situated.  Judge  Suth- 
erland, in  giving  the  opinion  of  the  court,  said,  "  it  must  be 
conceded  that  there  is  nothing  in  the  plaintiff's  case  to  distin- 
guish it  from  that  of  every  other  owner  of  a  wharf  in  the  basin, 
and  all  the  proprietors  of  docks  above  the  temporary  bridge 
•have  sustained  an  equal  [he  probably  meant  a  similar]  injoiy 
with  the  plaintiff  in  consequence  of  this  erection.  The  injury, 
therefore,  for  which  the  plaintiff  seeks  remuneration  is  not  pe- 
culiar to  himself.  It  has  been  equally  felt  by  a  hundred  others 
whose  property  is  similarly  situated."  In  another  pait  of  his 
opinion  he  says,  "  the  legal  character  of  a  nuisance  is  not  changed 
from  public  to  private  because  its  operation  is  more  injurious  to 
a  particular  individual,  or  class  of  individuals,  than  to  the  com- 
munity at  large."  In  Butler  v.  Kent  and  others,  (19  John. 
223,)  a  suit  was  instituted  by  a  vender  of  lottery  tickets  fw 
damages  sustained  by  him  in  the  depreciation  of  such  tickets  by 
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means  of, the  official  misconduct  of  the  defendants,  who  were  the 
managers  of  the  lottery.  Judgment  was  given  for  the  defend- 
ants on  the  ground  that  the  injury  complained  of  was  common 
to  all  the  lottery  dealers.  Chief  Justice  Spencer  said,  ''  tho 
injury,  if  any,  is  common  to  all  those  who  hold  tickets  in  that 
particular  lottery,  and  we  see  that  in  such  case  it  belongs  to  th^ 
public  only  to  avenge  the  injury."  The  plaintiflFs  failed  in  thesc^ 
cases,  not  because  they  had  entitled  the  suits  in  their  own  be- 
half, and. not  for  others  similarly  situated  as  well  as  for  them- 
selves, but  because  no  action  can  be  maintained  for  injuries 
common  to  any  considerable  portion  of  the  community.  The 
same  objection  exists  in  this  case,  and  is  fatal  to  the  plaintiffs' 
claim  for  damages. 

It  has  been  supposed,  however  (and  I  see  that  th^  supposition 
has  received  the  sanction  of  one  of  my  brethren  for  whom  I  en- 
tertain the  highest  respect,)  that  the  allegations  in  the  complaint 
would,  if  proved,  present  a  proper  case  for  the  interposition  of 
this  court  by  way  of  injunction.  Injunctions  are  never  granted 
to  prevent  the  perpetration  or  continuance  of  a  public  wrong 
(not  leading  to  the  special  injury  of  individuals)  unless  it  con- 
stitutes a  nuisance  imminently  dangerous  to  the  public  or  some 
considerable  portion  of  it.  In  The  Attorney  General  v.  The  ' 
Utica  Insurance  Company,  (2  John.  Ch.  Rep,  378,)  Chancel- 
lor Kent  decided  that  a  court  of  equity  had  no  jurisdiction  of  an 
offense  against  a  public  statute.  He  said  very  truly  that  the 
powers  of  injunction  should  be  applied  with  the  utmost  caution. 
It  is  the  strong  arm  of  the  court,  and  to  render  its  operation 
benign  and  useful,. it  must  be  exercised  with  great  caution,  and 
ivhen  necessity  requires  it.  It  is  an  extremely  rare  case,  and 
may  be  considered  if  it  ever  happened,  as  an  anomaly  for  a  court 
of  equity  to  interfere  at  all,  and  much  less  preliminarily  by  in- 
junction to  put  down  a  public  nuisance  which  did  not  violate 
the  private  rights  of  property,  but  only  contravened  the  general 
policy.  In  The  Mayor  of  Hudson  v.  Thome,  (7  Paige,  261,) 
Chancellor  Walworth  said  that  a  court  of  equity  does  not  inter- 
fere to  enforce  the  penal  laws  of  the  state,  by  injunction,  unless 
tiie  act  sought  to  be  restrained  is  a  nuisance.    Besides,  when 
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an  application  is  made  to  prevent  a  public  nuisance  merely  from 
apprehended  danger  to  the  commanity,  it  must  be  in  the  name 
or  on  behalf  of  the  people.  An  injunction  to  prevent  a  public 
nuisance  is  never  granted  on  the  application  of  a  private  indi- 
vidual, unless  the  apprehended  nuisance  would  be  speciallgdrtn- 
gerous  to  himself  or  injurious  to  his  property.  I  have  looked 
over  the  cases  cited  on  the  argument,  and  many  others,  but 
have  not  found  an  instance  where  an  injunction  was  issued  on 
the  application  of  an  individual  to  prevent  the  perpetration  of  an 
act  prohibited  by  a  public  statute,  merely  because  it  might 
diminish  the  profits  of  a  trade  or  business  pursued  by  the  appli- 
cant in  common  with  a  considerable  class  of  his  fellow-citizena, 
although  the  statute  may  hkve  been  designed  principally  for  the 
protection  qf  the  interests  of  such  class.  The  statute  in  this 
case  furnishes  an  adequate  remedy  for  the  public  wrong,  and  if 
it  does  not  indemnify  those  who  pursue  any  mechanical  trade 
for  the  incidental  injury  which  they  as  a  class  may  sustain,  it  is 
because  human  means  cannot  furnish  a  remedy  for  every  injury, 
and  it  is  better  that  some  minute  evils  should  go  unredressed 
than  that  a  class  of  remedies  should  be  adopted  which  would  be 
productive  of  more  harm  than  benefit. 

Limits  to  the  powers  of  injunction  have  been  prescribed  by 
the  wise  and  good  men 'who  have  presided  in  the  courts  of  equity 
in  this  state  and  in  t^e  mother  country,  and  I  am  not  inclined 
to  go  beyond  them.   .. ' 

The  complaint  in  this  case  does  not  in  my  opinion  set  forth 
enough  to  entitle  the  plaintiffs  to  damages  for  the  alledged  un- 
lawful conduct  of  the  defendants,  or  to  an  injunction  to  prevent 
its  continuance.  Consequently  there  must  be  judgment  for  the 
defendants  on  the  demurrers  severally  interposed  by  them.  * 

[Kings  Special  Term,  June  7, 1852.     S.  B.  Stronsr^  Justice.] 
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In  an  action  for  slander,  in  charging  the  plaintiff  with  keeping  a  house  of  111 
fkme,  eridence  of  lewd  and  unchaste  behaTior  by  the  plaintiff's  fiunilj,  fil- 
ing short  of  the  offense  charged,  is  not  admissible,  either  in  justificatloQ  of 
the  charge,  or  in  mitigation  of  damages.    Sclden,  P.  J.  dissented. 

The  code  of  procedure  has  not  altered  the  rule  holding  such  evidence  inad- 
missible. 

This  was  tfn  appeal  by  the  defendant  from  a  judgment  en- 
tered against  bim  at  special  term,  upon  the  verdict  oi  a  jury. 
The  action  was  brought  for  slander,  in  charging  the  plaintiff 
with  keeping  a  bawdy  house,  or  house  of  ill-fame.  The  de- 
fendant, by  his  answer,  denied  the  uttering  of  the  slanderous 
words  alledged  in  the  complaint.  He  also  alledged  that  for  a 
long  time,  to  wit :  for  the  space  of  five  years  and  upwards,  im- 
mediately prior  to  the  times  mentioned  in  said  c(»nplaint,  the 
eonduct  of  the  wife  of  the  plaintiff,  and  of  his  daughter  Emily, 
who  were  both  during  all  that  time  inmates  of  the  house  of  the 
said  plaintiff,  was  very  Iasci?ious,  unchaste,  and  improper ;  and 
eaek  as  to  induce  the  belief  that  the  plaintiff  did  keep  a  house  of 
ill-jGeone ;  and  that  William  Pressor,  son  of  the  defendant,  was  in- 
duced by  the  eonduct  of  the  said  wife  and  daughter  of  the  plain- 
tiSf  to  visit  the  house  of  the  plaintiff,  and  to  spend  his  time 
with  the  said  daughter  at  improper  and  unreasonable  times,  and 
to  continue  so  to  spend  his  time,  contrary  to  the  injunctions  and 
remonstrances  of  the  defendant,  which  were  well  known  to  the 
plaintiff  and  his  family;  and  that  whatever  was  said  by  the 
4efendant  in  relation  to  any  of  the  matters  stated  in  the  com- 
plaint, was  said  without  any  malice  towards  the  plaintiff,  or  any 
design  to  do  him  injury  in  his  good  name  or  otherwise ;  but  the 
nAue  was  said  in  kixniness  to  the  plaintiff  personally,  and  to  the 
son  of  the  defendant  by  way  of  remonstrance  and  advice  to  him, 
as  the  defendant  was  in  duty  bound  to  do,  the  said  son  being 
imder  the  age  of  twenty-one  years,  and  under  the  care  and 
charge  of  the  defendant.  « 

The  plaintiff  put  in  a  reply,  denying  the  allegations  in  the 
answer.  The  cause  was  tried  at  the  Monroe  circuit  in  May, 
1850,  before  Justice  Johnson,  and  a  jury.    The  plaintiff  proved 
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the  Uttering  of  the  slan^r,  sabstantially  as  charged  in  the  com- 
plaint. 

The  defendant's  coiinsel  offered  to  show  by  a  witness  that 
shortly  after  the  time  of  a  conversation  between  the  plaintiff 
and  defendant,  at  the  plaintiff's  house,  as  testified  to,  by  the 
witness,  the  defendant's  son  William  returned  from  Buffalo,  and 
stopped  at  the  house  of  the  plaintiff,  and  remained  there  a  week, 
shut  up  in  the  house  the  whole  time,  and  did  not  go  home  in 
that  time  to  his  father's.  This  was  objected  to  by  the  plaintiff's 
counsel,  and  objection  sustained  by  the  court,  and  the  defendant's 
counsel  excepted  to  the  decision.  The  defendant's  counsel  also 
offered  to  show  that  the  said  son  had  for  one  or  two  years  before, 
been  in  the  habit  of  going  to  the  plaintiff's  house  and  remaining 
there  throughout  the  whole  night,  very  frequently  in  the  room 
with  the  plaintiff's  daughter,  to  the  knowledge  of  the  plaintiff! 
This  was  also  objected  to  by  the  plaintiff's  counsel,  and  the  ob- 
jection sustained  by  the  court,  aind  decision  excepted  to  by  the 
defendant's  counsel.  The  defendant  also  offered  to  show  the 
circumstances  and  facts  of  lewd  conduct  on  the  part  of  the  plain- 
tiff's wife  and  daughter,  under  the  answer,  which  the  court  re- 
jected and  the  defendant  excepted.  The  defendant  then  offered 
to  prove  each  of  the  above  offers,  with  the  additional  fact  that 
the  defendant  had  previous  to  these  times,  forbidden  his  said 
son  visiting  the  plaintiff's  house;  and  that  the  plaintiff  had 
been  informed  of  that  fact,  and  still  permitted  the  son  to  con- 
tinue such  visits ;  the  son  being  a  minor,  and  that  known  to 
the  plaintiff.  This  testimony  was  also  objected  to  by  the  plain- 
tiff's counsel,  and  the  objection  sustained  by  the  court,  and  the 
defendant's  oouijlel  excepted.  The  defendant's  counsel  refused  to 
introduce  any  further  evidence,  or  to  address  the  jury.  The 
plaintiff's  counsel  summed  up  the  case,  and  the  .court  charged 
the  jury  that  the  only  circumstances  and  facts  which  would  be 
regarded  by  them,  or  which  were  proper  to  be  given  in  evidence, 
in  mitigation  of  the  damage%  and  which  it  was  proper  for  them 
to  take  into  consideration,  was  whether  the  words  charged  were 
spoken  on  a  sudden  heat  of  passion,  or  other  circumstances  ef 
that  nature,  attending  the  speaking  of  the  words.    The  defend- 
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ant'g  cotinsel  excepted  to  this  part  of  ti$  charge.    The  jury  re- 
tired, and  brought  in  a  verdict  for  the  plaintiflf  of  $1000  damages. 

H.  R.  Seldefif  for  the  appellant. 

Horace  J.  Thomas^  for  the  respondent. 

T.  B.  Strong,  J.  Nothing  can  be  more  clear,  than  that  inde- 
pendent of  the  165th  section  of  the  code,  evidence  of  the  mi8A)n-. 
duct  of  the  plaintiff  and  his  family,  as  set  up  in  the  answer,  was 
inadmissible.  It  was  not  admissible  in  justification  of  the  charge 
made  by  the  defendant,  for  the  reason  that  the  misconduct  al- 
ledged  falls  far  short  of  sustaining  the  charge ;  and  it  was  not 
admissible  in  mitigation  of  damages,  for  the  reason  that  it  would 
have  tended  to  prove  the  truth  of  the  charge.  The  rule  is  well 
settled  that  a  justification  must  be  as  broad  as  the  imputation 
against  the  plaintiff.  {Fero  v.  Rtiscoe^  4  Comst.  162.  Cooper 
V.  Barber,  24  Wend.  105, 108.  Fidler  v.  Delavan,  20  Id.  67. 
SiUwell  V.  Barter,  19  Id.  487.  MUchell  v.  Borden,  8  Id.  570. 
Clark  V.  Dibble,  16  Id.  601.  Shepard  v.  MerriU,  13  John. 
475.)  And  it  has  been  established  by  a  long  series  of  decisions 
in  the  courts  of  this  state,  too  firmly  to  be  changed  but  by  legis- 
lative authority,  that  no  evidence  can  be  received  in  mitigation  of, 
damages  by  slanderous  words,  whether  a  justification  be  or  be 
not  pleaded,  which  proves,  or  tends  to  prove,  the  truth  of  the 
wofds.  It  is  sufiicient  to  refer  to  a  few  of  the  cases,  without 
entering  into  a  particular  statement  of  them,  or  of  the  opinions 
given.  {F^o  v.  Riiscoe,  4  Comst.  162.  Cooper  v.  Barber, 
24  Wend.  105.  Purple  v.  Horton,  13  Id.  9.  Oilman  v. 
Lowell,  8  Id.  574.  Mapes  v.  Weeks,  4  Id.  659.  King  v. 
Root,  Id.  118.  7  Cowen,  618.  Van  Ankin  v.  WestfaU,  14 
John.  233.  Andrews  v.  Vanduzer,  11  Id.  38.)  In  respect  to 
the  positions  taken,  that  the  words  were  spoken  in  the  perform- 
ance of  a  private  duty  of  the  defendant,  and  in  the  protection  of 
his  interests ;  and  that  the  speaking  of  them  was  occasioned  by  the 
misconduct  of  the  plaintiff's  family,  the  answer  is,  that  assuming 
to  be  true  all  that  is  alledged  by  the  defendant,  in  regard  to  thd 
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conduct  of  the  plaintiff  and  his  familji  and  conceding,  as  we 
must,  the  high  parental  obligation  which  rested  upon  the  defend- 
ant, to  rescue  and  protect  his  minor  son  from  associations  and 
influences  which  he  deemed  destructiye  or  hurtful  in  their  na- 
ture, there  was  no  just  occasion  for  the  broad  charge  that  the 
plaintiff  kept  a  house  of  ill-fame,  accompanied  by  threats  of  the 
defendant  that  he  would  have  the  plaintiff  indicted  for  that 
offense;  and  no  circumstances  of  provocation,  which  had  oc- 
culted at  a  prerious  time,  could  excuse  or  palliate  the  charge. 
To  render  the  words  privileged,  so  that  no  action  would  lie  for 
speaking  them,  without  proof  of  express  malice,  they  must  have 
been  fairly  warranted  by  a  reasonable  occasion  or  exigency ; 
and  it  cannot  reasonably  be  claimed  that  the  charge  which  is 
the  subject  of  this  action,  was  at  all  necessary,  or  could  in  any 
way  aid  the  plaintiff,  in  the  discharge  of  his  duty.  ( Thorn  v. 
MoseTy  1  Denio,  488,  and  cases  cited.)  As  matter  of  provoca- 
tion, the  facts  and  circumstances  alledged  and  proposed  to  be 
proved,  were  too  remote.  ( Gould  v.  Weed,  12  Wend.  12.  May- 
nard  v.  Beardsley,  7  Id.  560.  Lester  v.  Wright,  2  £KH,  820.) 
The  defendant  w^  allowed  to  prove  all  that  occurred  when  the 
words  were  uttered,  and  all  attending  circumstances. 

We  are  then  brought  to  the  question  whether,  under  the  sec- 
tion which  has  been  referred  to,  of  the  code,  evidence  of  the 
misconduct  charged  in  the  answer,  should  have  been  received* 
That  section  provides,  that  in  actions  for  libel  or  slander,  '^  the 
defendant  may,  in  his  answer,  alledge  both  the  truth  of  the  mat- 
ter charged  as  defamatory,  and  any  mitigating  circumstances 
to  reduce  the  amount  of  damages ;  and  whether  he  proves  the 
justificati<»i>or  not,  he  may  give  in  evidence  the  mitigating  cir- 
cumstances." It  will  be  observed  that  the.  section  does  not 
prescribe  what  shall  constitute,  or  give  any  definition  to  the  words 
^'  mitigating  circumstances."  It  simply  provides  that  mitigating 
dreumstances  may  be  alledged,  in  addition  to  an  allegation  of 
the  truth. of  the  charge,  and  proved,  whether  the  allegation  of 
the  truth  of  the  charge  be  sustained  or  not.  Regarding  the 
language  used,  in  connection  with  former  adjudications,  restrict- 
ing the  right  to  prove  matter  in  mitigation,  to  cases  where  a 
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jostifieation  id  not  presented  upon  the  record,  {Root  y.  King^ 
7  Cowen,  618.  4  Wend.  118,  and  cases  cited,)  the  main  object 
of  the  section  wonld  seem  to  have  been  to  change  the  rule  es- 
tablished by  those  adjudications,  and  to  secure  to  a  defendant 
the  benefit  of  all  facts  and  circumstances  in  mitigation,  notvith« 
standing  he  has  pleaded  a  justification.  A  literal  interpreta- 
tion of  the  language,  would  perhaps  confine  the  right  to  set  up 
matter  in  mitigation  in  the  answer,  to  cases  where*  the  truth  of 
the  charge  is  also  alledged,  but  I  think  it  was  not  intended  by 
the  legislature  that  the  section  should  have  so  limited  an  opera-  * 
tioii.  A  party  may  alledge  both  the  truth  and  mitigating  cir- 
cumstances, but  he  is  not  required  to  alledge  the  former  in  order 
to  be  entitled  to  present  the  latter.  Such,  is  the  fEur  spirit  of 
the  provision. 

Was  the  misconduct  of  the  plaintiff  and  his  family,  alledged  by 
the  defendant,  proper  matter  of  mitigation  of  damages  in  this 
case  ?  To  this  point  the  inquiry,  as  to  the  admissibility  of  the 
evidence  proposed,  is  reduced.  If  such  misconduct  could  fairly 
be  considered  in  mitigation,  proof  of  it  should  have  been  allowed ; 
otherwise  not.  The  position  taken  on  the  part  of  the  defendant 
is,  thal{  the  matters  alledged  by  him  were  calculated  to  induce  a 
belief,  that  what  he  asserted  of  the  plaintiff  was  true,  and  there- 
fore the  plaintiff  should  recover  a  less  amount  than  he  would 
otherwise  be  entitled  to ;  that  the  rule  which  has  prevailed,  ex- 
cluding evidence  of  facts  and  circumstances  in  mitigation,  which 
tended  to  prove  t^e  truth  of  the  charge,  originated  under  the 
former  system  of  pleading,  which  did  not  allow  a  defendant  to 
place  upon  the  record  any  thing  short  of  a  full  defense,  and  grew 
out  of  the  injustice  of  permitting  the  evidence  without  notice ; 
and  that  the  code,  having  removed  the  difficulty,  by  permitting 
the  matters  to  be  set  forth  in  the  answer,  the  rule  should  no 
longer  exist.  After  an  attentive  examination  of  the  cases,  and 
a  careful  consideration  of  the  subject,  I  am  satisfied  this  position, 
so  far  as  it  asserts  that  the  matters  in  question  could  properly 
be  regarded  in  mitigation  of  damages,  and  in  respect  to  the  basis 
of  the  rule  referred  to,  cannot  be  maintained.  The  action  was 
bought  to  "recover  damages  for  an  injury  to  the  plaintiff's  char^ 
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acter,  occasioned  by  the  slander.  In  Howard  v.  Sextcn,  (4 
ComsL  161,)  Gardiner,  J.  says,  "  the  modern,  and  I  think  the 
better  doctrine  is,  that  the  action  for  slander  was  not  designed 
to  punish  the  defendant  for  general  ill  will  to  his  neighbors,  but 
to  afford  the  plaintiff  redress  for  a  specific  injury.''  Such  being 
the  object  of  this  action,  if  the  slanderous  charge  was  false,  the 
plaintiff  was  entitled  to  damages  to  the  extent  of  the  injury. 
The  injury  was  none  the  less  because  the  defendant  believed  the 
charge*  was  true ;  proof  of  such  belief,  therefore,  would  not  have 
been  entitled  to  any  influence  in  regard  to  the  damages.  Nor 
would  such  proof  have  repelled  malice ;  it  would  have  been  (k>n- 
sistent  with  the  most  rancorous  malice  in  giving  utterance  to  the 
slander.  Besides,  it  may  well  be  doubted,  under  the  recent  de- 
cisions, whether  evidence  could  be  received  to  disprove  malice  in 
this  case,  where  the  words  were  not  privileged,  and  the  law  in- 
ferred malice,  from  the  falsity  of  the  charge.  If  the  plaintiff 
had  not  the  right  to  prove  malice,  to  enhance  the  damages,  it 
would  seem  that  the  defendant  had  not,  upon  principle,  the  right 
to  disprove  it  for  the  purpose  of  reducing  the  damages.  The 
circumstances,  which  it  was  claimed  induced  the  defendant  to 
believe  the  charge  was  true,  could  not  be  proved  for  the  purpo0e 
of  impeaching  the  character  of  the  plaintiff,  and  in  that  way  re- 
ducing damages,  for  character  in  its  most  general  sense  only, 
was  an  issue  on  the  subject  of  damages,  and  could  not  be  im- 
peached by  proof  of  conduct  or  specific  acts,  but  only  by  general 
evidence.  ( J?oo/  v.  King^  7  Cowen^  685.)  Such  circumstances 
qould  not  be  shown  as  a  partial  excuse  for  the  slander ;  for  as 
Bronson,  J.  very  properly  observes,  in  Cooper  t.  Barber^  (34 
Wmd.  107,)  '*  Good  morals,  as  well  as  the  law,  forbid,  that  Ae 
addition  of  some  truth  should  be  deemed  a  pailiati<m  of  tike 
wrong  of  publishing  a  libel ;"  and  the  remark  is  equally  true  in 
respect  to  verbal  slander.  There  is  not,  in  my  judgment,  any 
sound  principle  upon  which  the  evidence  could  justly  have  been 
Bllowed  to  affect  the  extent  of  the  damages ;  and  such  I  think  Is 
the  doctrine  of  the  cases,  in  this  and  some  of  the  other  states. 
In  QUman  v.  Lowell^  already  cited,  Savage,  chief  justice,  says, 
''from  the  current  of  decisions  in  this  state  it  is  settled  ihlbt  tte 
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defendant  [in  an  action  for  slander]  may  joBtif j,  if  he  chooses, 
\m%  if  he  does  so,  he  admits  the  malice  on  his  part,  and  of  course 
can  resort  to  no  defense  which  is  based  upon  the  absence  of 
malice.  It  results  from  this  principle,  I  think,  that  where  a 
defendant  is  prosecuted  for  words,  he  has  two  courses  before 
him  in  shaping  his  defense ;  the  one  is  to  justify ;  if  he  succeeds 
in  his  justification  he  is  of  course  exonerated  from  all  liability ; 
if  he  fails,  the  attempt  to  justify  enhances  damages.  The  other 
course  is  to  show  his  innocence,  either  by  a  total  denial,  or  by 
showing  circumstances  which  prore  his  motives  to  have  been 
innocent.  If  he  takes  the  latter  course,  and  undertakes  to  show 
his  innocence,  he  ought  not  to  inculpate  the  plaintiff;  by  declin* 
ing  to  justify,  he  virtually  admits  that  he  cannot  do  so,  and  of 
course  the  truth  of  the  charge  is  abandoned :  he  ought  not  then 
to  be  permitted  to  do  indirectly  what  he  dare  not  du  directly." 
In  Purple  v.  Horton^  also  before  cited,  it  is  said  by  the  same 
judge, ''  on  the  trial  the  defendant  admits  these  charges  are  en- 
tirely false  and  groundless,  and  proposes  to  mitigate  damages 
by  showing  facts  and  circumstances  which  induced  him  to 
suppose  the  charges  true  at  the  titne  they  were  made.  If 
those  facts  and  circumstances  were  sufficient  to  induce  the  de- 
fendant to  suppose  the  charges  true,  are  they  not  also  sufficient 
to  induce  the  jury  to  believe  them  true  ?  That  they  tend  to  a 
justification  the  defeq|pant's  counsel  does  not  deny.  Neither 
can  it  be  denied  that  the  defendant  seeks  to  secure  himself  from 
damages ;  not  by  showing  that  he  spoke  the  slanders  innocently, 
but  by  endeavoring  to  raise  in  the  minds  of  the  jury  suspicions 
of  the  plaintiff's  guilt,  when  he  dare  not  put  a  justification  upon 
ike  record,  and  when,  for  the  purpose  of  this  covert  justification, 
he  admits  the  charges  false*  The  counsel  argues  the  point  in 
•hie  favor  as  earnestly  as  if  it  had  not  been  frequently  decided. 
The  doctrine  of  this  court  on  this  subject  is  familiar  to  every 
kwyer.  Facts  and  circumstances  may  be  shown  in  mitiga- 
tion when  they  disprove  malice,  and  do  not  tend  to  prove  the 
ehcurges,  gt  form  a  link  in  the  chain  of  evidence  to  prove  a  justi- 
fioatioD."  And  again,  "  It  is  insisted  that  the  course  attempted 
in  ihkieaM  shows  the  abs^ce  of  malice.    That  I  deny.    It  must 
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be  admitted  that  the  speaking  of  the  words  is  evidence  g[  malice* 
A  justification  does  not  disprove  malice,  but  confirms  it.  In 
such  case  the  plaintiff  fails,  not  because  of  the  absence  of  malice  in 
the  defendant,  but  because  the  plaintiff  has  sustained  no  damage. 
Notice  of  justification  put  upon  the  record  is  evidence  conclusive 
of  malice.  If  a  notice  that  the  defendant  intends  to  prove  the 
truth  is  evidence  of  malice,  the  offer  of  evidence  tending  towards 
proof  cannot  show  the  absence  of  malice."  The  same  views, 
substantially,  are  advanced  in  several  of  the  other  cases  in  this 
state,  which  are  referred  to.  The  doctrine  is  also  very  clearly 
and  accurately  stated  in  a  case  recently  decided  in  Massachu- 
setts, Watson  and  wife  v.  Stone,  {2  Ctishing,  133.)  That  was 
an  action  for  slander  in  charing  the  wife  with  stealing  two  beds. 
"  The  defendant,  in  mitigation  of  damages,  and  to  rebut  the  pre- 
sumption or  evidence  of  malice,  offered  to  show  the  circumstances 
under  which  the  charge  was  made,  and  the  words  uttered,  and 
that  by  the  conduct  of  the  wife  the  defendant  was  led  honestly 
to  believe  that  the  words  uttered  by  him  were  true,"  and  for  that 
purpose  to  prove  certain  facts.  The  evidence  was  rejected ;  and 
on  an  application  for  a  new  trial,  on  exceptions,  Metcalf,  J.  after 
referring  to  several  cases  holding  such  evidence  inadmissible^ 
remarks,  "  But  if  this  were  res  integra  we  should  have  no  hes* 
itation  in  rejecting  the  evidence  which  the  defendant  offered  at 
the  trial  It  had  no  tendency  to  dispro|e  the  malice  of  the  de- 
fendant For  malice,  in  its  legal  sense,  is  not  personal  enmity. 
A  wrongful  act  purposely  done  is  all  that  is  necessary  to  be 
shown  in  proof  of  malice.  (Bromage  v.  Prosserj  4  Bam.  4* 
Cress.  255.  Commonwealth  v.  Bonner^  9  Mete  410.)  Nor 
had  the  evidence,  in  our  judgment,  any  legitimate  tendency  to 
mitigate  the  damages.  The  damages,  in  an  action  of  slander  are 
to  be  measured  by  the  ugury  caused  by  the  words  spoken,  and 
not  by  the  moral  culpability  of  the  spedcer.  The  general  char-  ^ 
acter  of  the  plaintiff  may  be  shown  to  be  bad ;  for  this  shows 
that  his  injury  is  small.  But  reports  and  nnncurs,  un^KroaraUe 
to  his  character,  cannot  be  given  in  evidence,  in  this  common- 
wealth,  for  the  purpose  of  reducing  damages.  {Bodweil  y.  Stoan^ 
8  /%».  876.    Sime  v.  Vam9t,  7  Mot.  91.)    A  fortiori^  fmiisum^. 
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of  the  defendant's  soBpicion,  however  excited,  cannot  be  received 
for  Bnch  purpose."  This  case  is  directly  in  point,  and  the  opin- 
ion delivered  very  clearly  and  accurately  discloses  the  true  prin- 
ciple. It  will  be  observed,  that  no  allusion  is  made  by  either  of  the 
learned  judges,  whose  remarks  t  have  introduced,  to  the  idea,  that 
evidence  of  circumstances  tending  to  prove  the  truth  of  a  slander, 
when  a  justification  is  not  pleaded,  would  be  a  surprise  upon  a 
plaintiff;  their  entire  arguments,  against  the  admission  of  the 
evidence,  are  rested  wholly  upon  the  ground  that  such  circum- 
stances should  not  reduce  the  damages.  Such  will  be  found  to 
be  the  basis  of  the  rejection  of  such  proof,  in  most  of  the  cases 
tO"  which  I  have  referred.  The  impropriety  of  receiving  the 
proofi  without  notice  is  frequently  mentioned,  but  only  as  an  ad- 
.  ditional  reason  why  it  should  be  excluded.  I  will  only  add,  that 
no  consideration  of  justice  to  a  defendant,  in  an  action  for  slan- 
der, calls  for  the  admission  of  such  evidence ;  he  has  ample  pro- 
tection against  injustice,  in  the  right  to  alledge  and  prove  the 
truth  of  the  charge  made  by  him,  as  a  full  defense,  and  the  char- 
acter of  the  plaintiff,  and  any  circumstances  which  admit  the 
falsity  of  the  charge,  that  can  tend  to  reduce  the  damages,  in 
mitigation  of  them ;  when,  on  the  contrary,  to  allow  such  evidence 
would  lead  to  the  greatest  abuses,  if  not  entirely  destroy  the 
value  of  the  action  as  a  protection  to  character. 

My  opinion  therefore  iB,  that  the  code  has  not  altered  the  rule, 
holding  such  evidence  as  was  offered  in  the  present  case,  and 
rejected,  inadmissible. 

It  is  not  necessary  to  consider  the  question  whether  the  ob- 
jection to  the  deposition  offered  in  evidence  was  well  taken,  for 
the  reasons  assigned  for  the  objection,  as  the  matter  of  the  depo- 
sition was  of  the  same  character  with  the  other  evidence  offered 
and  excluded.  The  charge  was  substantially  correct,  and  the 
jnignLeDt  shotild  be  affirmed. 

J0HN8OK,  J.  concorred.  Selden,  P.  J.  dissented. 

Judgment  affirmed. 
(Catuu  Gbmiru.  Tbbm,  Jum  7, 1862.    fiUdm,  Mmscn  Ukd  T.  R.  Skm^, 
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In  1847|  the  defendants,  B.  &  P.,  were  partners  in  bnying  wheat.  R.  lent  B. 
S300,  and  took  his  individoal  note  for  it.  The  money  was  used  to  pay  for 
grain  B.  had  purchased.  In  the  fall  of  1849,  B.  paid  part  of  the  sum  due 
upon  the  note,  and  gave  R.  his  individual  note  for  the  balance,  S198.  In 
May,  1849,  R.  sold  the  last  note  to  the  plaintiff  for  S140,  which  amount  the 
plaintiff  paid  him.  The  plaintiff  kept  the  note,  for  a  time,  and  then  handed 
it  to  B.,  telling  him  to  get  the  money,  and  if  it  was  not  paid,  to  place  the 
note  in  the  hands  of  an  attorney,  for  collection.  An  assignment  was  then 
executed  by  R.  to  the  phiintiff,  of  all  his  claim  against  B.  &  P.  for  moneys 
loaned  them  in  the  spring  of  1^7,  expressing  a  consideration  of  1^19S,25, 
paid  by  the  plaintiff.  No  new  consideration  was  paid  to  R.  In  an  action 
by  the  plaintiff,  as  assignee  of  the  demand,  to  recover  the  balance  due  fVom 
B.  &  P.  on  the  loan  made  to  them  by  R. ;  Heldt  that  R.,  at  the  time  of  the 
sale  of 'the  note 'to  the  plaintiff,  had  a  valid  claim  against  B.  &  P.  for  the 
balance  due  upon  the  loan  to  them,  which  claim  passed  to  the  plaintiff  upon 
the  sale  of  the  note  to  him. 

Hdd  also,  that  if  the  claim  against  the  defendants,  upon  the  original  indebt- 
edness, did  not  pass  to  the  plaintiff  upon  the  sale  to  him  of  the  note  of  B., 
the  assignmefU  afterwards  executed  by  R.  was  valid  and  effectual  to  transfer 
such  claim  to  the  plaintiff. 

This  action  was  brought  to  recover  a  balance  claimed  to  be 
due  from  the  defendants  on  an  alledged  loan  by  one  Gomelias 
J.  Rose,  to  them,  which  demand  the  plaintiff  alledged  had  been 
assigned  to  him.  At  the  trial,  the  plaintiff  proved  by  the  bbH 
Cornelius  J.  Rose,  that  the  defendants,  in  April,  1847,  were 
partners  in  buying  wheat ;  that  in  that  month  the  witness  lafc 
the  defendant  Baker  have  $300,  and  a  few  days  afterwards  took 
his  individual  note  for  it ;  that  the  money  was  used  to  pay  for 
grain  Baker  had  purchased ;  that  Baker,  in  the  fall  of  1848, 
failed,  and  in  the  winter  following  paid  part  of  the  note,  and 
gave  his  individual  note  for  the  balance,  which  was  $198 ;  and 
that  in  May,  1849,  the  witness  sold  the  note  last  nacmed  to  Urn 
plaintiff  for  $140,  which  amount  the  plaintiff  then  paid  him. 
The  witness  testified  that  he  ''  then  transferred  to  the  plaintiff 
nothing  but  the  note ;  and  that  the  agreement  between  the  witr* 
ness  and  the  plaintiff  was,  that  the  plaintiff  should  have  all  tfaA 
witness'  interest  in  the  note  against  Baker,  for  the  money  lie 
then  paid  the  witness."    It  was  further  proved,  by  tiiia ' 
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that  the  plaintiff  kept  the  note  for  a  time,  and  then  handed  it  to 
the  witness  to  get  the  money,  and  if  it  was  not  paid,  to  place 
the  note  in  the  hands  of  an  attorney,  for  collection ;  and  that 
on  the  note  being  left  with  the  attorneys  in  this  suit  for  the 
plaintiff,  they  prepared  an  assignment  from  the  witness  to  the 
plaintiff,  expressing  as  the  consideration  $198,25,  paid  by  the 
plaintiff,  and  assigning  all  claim  of  the  witness  against  the 
defendants  for  moneys  loaned  them  in  the  spring  of  1847 ;  which 
assignment  the  witness  executed  without  receiving  any  new 
consideration  therefor;  and  the  same  was  read  in  evidence. 
The  plaintiff-having  rested,  the  defendants  moved  for  a  nonsuit, 
upon  the  sole  ground  that  the  plaintiff  had  given  no  evidence  of 
the  sale  or  transfer  to  him  of  the  demand  set  t>ut  in  the  com- 
plaint ;  and  the  justice  at  the  circuit  decided  that  the  evidence 
in  regard  to  the  transfer  was  insufficient,  and  granted  the 
motion.  The  plaintiff  now  moved,  upon  a  bill  of  exceptions,  that 
the  nonsuit  be  set  aside. 

H.  K,  Jerome^  for  the  plaintiff. 

W.  H.  Kdsey,  for  the  defendants. 

By  the  Ccurt,  T.  R.  Strong,  J.  The  first  question  proper 
to  be  considered  in  this  case  is,  whether,  assuming  that  the 
payee  of  the  note,  made  by  Baker,  at  the  time' of  the  sale  thereof 
to  the  plaintiff,  had  a  valid  claim  against  both  the  defendants 
for  ike  balance  due  upon  the  loan  to  them,  that  claim,  as  to  both, 
passed  to  the  plaintiff  by  the  sale.  The  note  given  by  Baker  a 
few  days  after  the  lean,  was  giyen  for  the  debt  created  by  the 
ban ;  and  the  note  which  was  sold  to  the  plaintiff  was  given  for 
the  balance  due  of  that  debt,  after  a  partial  payment  upon  the 
&8t  note,  and  as  a  substitute  for  the  first  note  in  respect  to  that 
balance.  There  were  not  two  distinct  debts ;  one  created  by  the 
loan,  and  the  other  by  the  first  note ;  but  that  note  represented 
md  vat  the  evidence,  as  against  Baker,  of  the  original  debt ; 
and  ibe  note  sold  represents  and  is  the  evidence,  as  against  the 
MM  (ipfe&dant^  of  the  amount  of  that  debt  remaining  nnpaid. 
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The  payee  might  have  enforced  his  claim  against  both  defend- 
ants, by  relinquishing  the  note  of  Baker ;  or  against  Baker  npon 
the  note;  but  he  could  not  do. both;  nor  could  he  sell  either 
note  and  retain  in  force  the  claim  for  which  it  was  given.  That 
claim,  as  to  him,  would  either  pass  by  the  sale  or  be  extin- 
guished. Doubtless  he  could  by  express  stipulation  have  re- 
stricted the  purchaser  to  his  remedy  upon  the  note  against 
Baker  alone;  but  in  that  case  Perkins  would  have  been  dis- 
charged, except  so  far  as  he  might  be  liable  to  Baker  to  contri- 
bute to  the  payment  of  the  debt.  There  is  no  evidence  showing 
that  the  payee  intended  in  his  sale  to  the  plaintiflf  to  confine  him 
to  his  remedy  upon  the  note,  and  no  motive  for  such  an  inten- 
tion appears.  1^  regard  it  clear,  therefore,  that  the  sale  of  the 
note,  was  a  sale  also  of  the  balance  owing  of  the  original  debt 
as  against  Baker ;  and  it  would  seem  to  follow  as  a  necessary 
consequence,  that  the  sale  passed  the  claim  upon  the  original 
indebtedness  against  Perkins  as  well  as  Baker.  The  liability 
of  Baker  for  the  sum  due  was  not  a  several  liability ;  he  was 
jointly  liable  with  Perkins,  and  not  otherwise.  He  could  not 
be  sued  upon  that  debt  except  jointly  with  Perkins.  It  was  not 
in  the  power  of  the  payee  of  the  note  to  sever  the  liabilities  of  the 
defendants ;  and  there  is  no  evidence  that  he  intended  to  do  so. 
Nothing  appears  tending  to  the  conclusion  that  there  was  any 
intention  the  plaintiff  should  not  take  by  the  sale  any  claim 
against  Perkins.  It  is  well  settled  that  the  sale  of  a  note  or 
bond  secured  by  a  mortgage  on  personal  or  real  estate,  carries 
the  mortgage,  although  it  is  not  mentioned.  {Langdon  v.  Buelj 
9  Wend.  80.  Jackson  v.  Blodget,  5  Cowen,  202.)  The  as- 
signment of  a  judgment  necessarily  carries  the  debt ;  and  if  the 
debt  be  secured  by  a  mortgage,  it  carries  the  mortgage  interest. 
"  All  incidental  securities,  all  remedies  for  a  debt  follow  it."  The 
effect  cannot  be  avoided  without  a  reservation.  {Pattison  v. 
Hull,  9  Cowen,  747,  751.) 

The  purchase  of  a  debt  entitles  the  purchaser  to  all  the  addi- 
tional securities  for  it,  though  they  be  not  expressly  named  in. 
the  assignment  of  it.  {Farmers  and  Drovers'  Bank  v.  Fordyce^ 
1  Penrisyl  Rep.  454.)    The  books  are  full  of  cases  to  that 
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effect  If  Perkins  had  been  a  mere  surety  for  Baker,  for  the 
debt  arising  from  the  loan,""  these  cases  are  directly  in  point  that 
the  right  of  the  payee  to  resort  to  him  would  have  been  trans- 
ferred to  the  plaintiff  with  the  note ;  and  there  is  much  stronger 
reason  why  the  claim  against  him  as  a  joint  principal  with 
Eaker  should  have  passed  by  the  sale. 

But  if  the  conclusion  to  which  I  have- arrived  upon  the  point 
considered  is  wrong,  another  question  in  the  case  is,  whether 
the  written  assignment  by  the  payee  of  the  note,  of  the  claim 
against  the  defendants  for  the  money  loaned,  was  not  valid  and 
effectual  to  pass  the  claim  to  the  plaintiff.  So  far  as  the  objec- 
tion that  no  new  consideration  was  received,  is  concerned,  the 
obvious  answer  is,  that  the  consideration  paid  for  the  note 
supports  the  assignment,  and  that  no  new  consideration  was 
necessary ;  and  as  to  the  objection  that  the  instrument  was  not 
delivered  to  the  plaintiff  or  any  person  authorized  by  him  to 
receive  it ;  &  delivery  to  a  third  person  for  him  was  sufBcient. 
{Verplank  v.  Sterry,  12  Johns.  585.  Church  v.  GHiman, 
15  Wejid.  656.  The  Lady  Superior  v.  McNamaroj  8  Barb. 
Ch.  Rep,  875.  Rathbufi  v.  Rathbun,  6  Barb.  98.)  If  the 
assignment  was  for  the  plaintiff's  benefit  his  assent  to  accept 
must  be  presumed.  (2  Kent^s  Com.  454,  Ath  ed.  Cowen  ^ 
naPs  Notes,  303,  1283.)  I  should  not,  therefore,  have  any 
di£Eiculty  in  holding  the  assignment  valid  and  effectual. 

Prior  to  the  code,  the  remedy  of  the  plaintiff  upon  the  original 
oonsideration  of  the  note,  would  have  been  in  the  name  of  the 
payee ;  but  the  code  allows  him  to  enforce  the  claim  in  his  own 
name.    (§§111,112.) 

It  is  insisted  by  the  defendants'  counsel  that  the  nonsuit  was 
proper,  notwithstanding  it  may  not  be  sustained  on  the  ground 
upon  which  it  was  ordered,  for  the  reasons  that  it  is  not  proved 
that  the  loan  was  to  the  defendants,  and  that  if  it  was,  the  note 
of  Baker,  under  the  circu:||Stances,  was  a  payment  of  the  balance 
doe.  I  think,  however,  the  bill  of  exceptions  discloses  at  least 
sufficient  evidence  to  require  the  submission  to  the  jury  of  the 
question  whether  the  loan  was  not  to  the  firm.  {Jaques  v.  Mar- 
quand,  6  Cawen,  497.     Reynolds  y.  Cleveland,  4  loL  282. 
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MuUUm  Y.  Whitlocky  1  Id.  290.)  And  certainly  the  comt 
would  not  be  warranted,  upon  the  evidence  given,  in  holding  that 
the  payee  agreed  to  receive  either  of  the  notes  in  satisfaction  of 
the  balance  of  the  original  debt.  Such  an  agreement  was 
necessary,  to  render  the  note  a  satisfaction.  ( Van  Eps  v.  DU- 
layey  6  Barh.  244.  VaU  v.  Foster^  4  Comst.  312.  WaydM 
T.  Luer,  8  Denio,  410.-   Cole  v.  Sacketiy  1  Hill,  516.) 

The  nonsuit  mufit  be  set  aside,  and  a  new  trial  granted ;  costs 
to  abide  the  event. 

[Catuoa  General  Term,  Juno  7, 1862.    Selden,  Johnson  and  7.  R,  Strongs 
Justices.] 


Mathews  and  others  vs.  The  Howard  Insurance  Co. 

A  collision  is  a  peril  insnred  against  by  a  policy}  under  the  general  terms 

perils  of  the  sea,  or  perils  of  the  lakes. 
And  where  another  vessel  is  ii^ared  by  a  collision  with  the  vessel  insured,  in 

sach  a  manner  that  the  insnred  are  compelled  to  respond  in  damagesy  the 

insurers  are  liable  to  the  insured  for  such  damages. 
The  &ct  that  the  vessel  insured  was  not  ii\jured  by  the  collision,  but  proceeded 

safely  upon  her  voyage,  makes  no  difference. 
In  such  a  case  the  collision  will  be  hold  to  be  the  proximate  cause  of  the 

damage  tbr  which  the  recoveiy  was  had  against  the  insured. 
And  when  the  immediate  or  proximate  cause  of  the  loss  is  a  peril  insorad 

against,  it  is  no  objection  to  a  recovery  against  the  underwriters  that  tl)e 

loss  was  remotely  caused  by  the  negligence  or  fkult  of  the  matter  or  crew 

of  the  vessel  insured. 
€frier  v.  T%e  Pkenix  Ins,  Co.  (18  John.  461,)  overruled. 

This  was  an  appeal  by  the  defendants  from  a  judgment  en* 
tered  at  a  special  term,  overruling  a  demurrer  to  the  complaint. 
The  action  was  originally  brought  bjj^the  respondents  against 
the  insurers,  the  appellants,  to  recover  a  sum  of  money,  on  the 
following  state  of  fhcts :  the  appellants,  in  the  year  1818,  insured 
the  steam  propeller  Ontario,  then  navigating  the  river  St.  Law- 
rence and  the  lakes,  firom  Ontario  to  Michigan.    The^^erils  in- 


I 


OAYUGA-nJUNE,  1852.  £35 


Mathews  v.  Howard  Insurance  Company. 

Biired  ftgainst  «v\rer6  "  of  the  lakes,  rivers,  canals,  fires,  jettisons, 
damage  of  the  saidN'essel  or  any  part  thereof,"  dtc.  And  the  pol- 
icy contained  a  provision  that  in  case  of  any  loss  or  misfortune,  it 
should  be  lawful  for  the  assured,  his  factors,  servants,  and 
assigns  to  sue,  labor  and  travel  for,  in  and  about  the  defense, 
safeguard  and  recovery  of  the  said  vessel,  or  any  part  thereof, 
without  prejudice  to  the  said  insurance,  to  the  charges  whereof 
the  sud  insurance  company  would  contribute  according  to  the  rate 
and  amount  of  the  sum  therein  insured.  In  Nov.,  1848,  a  coUis- 
ioa  took  place  between  the  Ontario  and  the  barque  Utica,  some- 
where on  lake  Huron.  In  March,  1849,  the  owners  of  the  Utica 
filed  their  libel  against  the  Ontario,  her  owners,  &o.  i^the  U. 
8.  district  court,  for  the  state  of  Illinois.  The  libel  allelged, 
that  the  Utica  was  injured  by  a  collision,  caused  by  the  careless- 
ness and  negligence  of  the  master  and  crew  of  the  Ontario ;  and 
though  these  allegations  were  denied,  a  recovery  was  had  against 
the  Ontario,  di^c.  for  the  damages  caused  by  such  carelessness 
and  negligence.  ,  Having  paid,  or  being  liable  to  pay  the  dam- 
ages last  mentioned,  the  insured  brought  an  action  against  the 
underwriters  on  the  Ontario,  to  recover  of  them  the  said  damages 
and  costs,  amoxmting  to  $1889,49,  together  with  the  interest.  The 
appellants  demurred  to  the  complaint ;  and  assigned  the  following 
causes  of  demurrer.  1.  That  the  loss  and  damage,  costs,  charges 
and  expenses,  to  recover  which  this  action  is  brought,  did  not  arise 
from  a  peril  insured  against,  in  and  by  the  policy  of  insurance 
mentioned  in  the  said  complaint  2.  That  it  did  not  appear,  in 
and  by  the  complaint,  that  the  collision  between  the  propeller 
Ontario,  and  the  barque  Utica,  and  the  loss  and  damage  set 
forth  in  said  complaint,  and  all  loss  or  damage  consequent 
thereon,  did  not  arise  firom,  and  was  not  occasioned  by  the  fault 
and  negligence  of  the  master  and  crew  of  the  said  pwpeller  On- 
tario ;  and  hence  that  it  did  not  appear  in  said  complaint,  that 
any  loss  or  damage  had  occurred  to  the  said  propeller  Ontario 
ttom  a  peril  insured  against  in  and  by  said  policy  of  insurance. 
8;  That  it  did  appear  in  and  by  said  complaint,  that  the  collis- 
ion between  the  said  propeller  Ontario  and  the  said  barque 
tJttal^  Md  all  l<Mis  and  damage  and  <$leaf ges  C6ii9(k|iieiit  iherMO, 
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arose  &om  and  was  caused  by  the  fault  a&d  negligence  of  the 
master  and  crew  of  said  propeller  Ontario ;  aad  hence  that  it  ap- 
peared, that  no  loss  or  damage  had  arisen  to  the  plaintiffs  from 
any  peril  or  risk,  against  which  the  propeller  Ontario,  or  the 
owners  thereof,  were  insured  by  the  defendants.  4.  That  it  did 
not  appear  in  and  by  the  complaint,  that  any  loss  or  damage 
had  occurred  to  the  propeller  Ontario,  from  any  cause  or  peril 
coYered  by  or  insured  against,  in  and  by  said  policy  of  insurance. 

&  Mathews,  for  the  plaintiffs.  I.  The  loss  in  this  case  arises 
from  a  peril  insured  against.  The  policy  includes  all  the  perils 
of  the^ea.  Collision,  whether  it  results  from  accident  or  neg* 
ligence,  is  in  all  cases  a  peril  of  the  sea.  The  loss  in  this  case 
was  occasioned  by  collision,  and  is  therefore  within  the  terms 
of  the  policy.  {Hale  v.  Washington  Insurance  Co.  2  Stores 
Sep.  176.  Peters  v.  Warren  Lis.  Co.  14  Peters,  99.  Sher- 
wood v.  MiUual  Ins.  Co.  Hunfs  Merchants  Magazine,  Vol. 
18,  No.  2,  {Feb.  1848,)  p.  186.)  II.  When  the  immediate  or 
proximate  cause  of  the  loss  is  a  peril  insured  against,  it  is  no 
objection  to  a  recovery  against  the  underwriter  that  the  loss 
was  remotely  caused  by  the  negligence  or  fault  of  the  master 
or  crew  of  the  vessel  insured.  This  is  the  doctrine  of  the  su- 
preme court  of  the  United  States.  {Paiapsco  Ins.  Co.  v.  Coiul- 
ter,  8  Peters,  222.  Columbia  Ins.  Co.  v.  Lawrence,  10  Id.  507. 
Waters  v.  Merchants'  bis.  Co.  11  Id.  213.  Williams  v.  Suf- 
foUc  Ins.  Co.  3  Sumner,  270.  And  the  cases  cited  under  first 
point.)  It  is  also  the  doctrine  of  the  English  courts.  {Busk 
Y.  Royal  Ins.  Co.  2  Bam.  ^  Aid.  73.  Walker  v.  Maitland, 
6  Id.  171.  Dixon  V.  Sadler,  5  Mees.  ^  Welshy;Aiib.  8  U. 
895.  7  Bam.  ^  Cress.  217.  Note  {A)  to  the  case  of  Holds- 
worth  V.  Tg'ise,  7  Id.  794.)  And  of  the  supreme  court  of  Mas- 
sachusetts ;  {Copeland  v.  New  England  Ins.  Co.  2  Metcalfe 
482,)  and  of  the  same  court  in  Louisiana.  {Henderson  y. 
Western  Marine  Ins.  Co.  10  Robinson's  Rep.  164.)  And  ia 
Ohio.  {Perrin  v.  Protection  Ins.  Co.  11  Ohio  Rep.  147,  oner- 
ruling  5  Id.  43?,  and  7  Id.  1.)  The  case  of  Grier  v.  Phoenix: 
Ins.  Co.  (18  John.  457^  stands  alone.    That  ease  was  dted  and 
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disapproTed  in  8  Peters,  222;  11  Ohio,  147.  It  is  questioned 
bj  Kent  in  his  commentaries,  Vol.  8,  804  to  80T,  note.  He  says 
at  {Age  807  that  a  contrary  doctrine  "  seems  to  be  gaining  ground 
as  the  prevalent  and  better  opinion." 

D.  B.  Eaton,  for  the  defendants  I.  It  is  inconsistent  with 
the  definition  of  the  contract  of  marine  insurance,  and  contrary 
to  the  very  nature  and  object  of  such  contract,  and  to  the  gen- 
eral opinion  entertained  of  the  liabilities  incurred  thereby,  that 
the  insurers  should  be  charged  with  all  collateral  obligations 
incurred  by  the  insured,  in  the  course  of  the  voyage,  to  other 
persons  or  property,  when  the  vessel  insured  goes  on  her  voy- 
age in  safety.  Mr.  Arnold,  (1  AmolcPs  Ins.  1,)  and  Chancellor 
Kent,  (8  Com.  254,)  use  nearly  the  same  language,  in  defining 
the  contract  of  insurance,  as  "  a  contract  whereby  one  party,  for 
a  stipulated  sum,  undertakes  to  indemnify  the  other  against 
losses  arising  from  certain  perils  or  sea  risks,  to  which  his  ship, 
merchandise,  or  other  interest  may  be  exposed  during  a  certain 
voyage,  or  for  a  certain  period  of  time."  (1.)  It  will  be  observed 
that  the  liability  is  limited  in  two  particulars :  First.  The  losses 
for  which  the  insurers  are  liable  are  only  those  suffered  by  the 
ship  or  property  insured ;  and,  Second.  The  liability  of  the  in- 
sured does  not  extend  to  all  such  losses,  but  only  to  such  as  are 
caused  by  certain  specific  ani  enumerated  causes,  which  come 
under  the  denomination  of  perils  or  sea  risks.  (2  Arnold  on 
Insurance,  801.  CuUen  v.  Bviler,  5  M.  ^  Selw.  461.  Tay- 
lor V.  Curtiss,  6  Taunt.  608.)  The  insured  is  bound  in  every 
instance  to  show  that  his  loss  falls  within  these  rules ;  but  if 
the  judgment  of  the  court  bcflow  can  be  sustained,  the  insurers 
will  be  made  in  all  cases  responsible  sureties  for  the  skill  and 
fidelity  of  the  master  and  crew ;  and  every  liability  groiHng 
oat  of  their  conduct  or  the  peculiar  laws  of  any  state,  which  may 
be  enforced  by  an  action  in  rem  against  the  property  insured, 
must  be  regarded  as  a  peril  or  sea  risk,  within  the  policy. 
(2.)  At  first  view,  the  cases  of  general  average  losses  growing 
out  of  jettisons  and  salvage,  and  the  case  of  ransom,  for  which 
Ae  fatfnrers  are  liable,  appear  to  be  ezceptions  to  the  mle  that^ 
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fhe  loss  must  be  to  the  property  insured ;  btit  iii  these  cases,  in 
fiction  and  contemplation  of  law,  the  entire  property  was,  or 
would  haye  been  lost,  but  for  the  sacrifices  or  senrices  for  which 
the  insurer  is  held  liable.  He  does  not  in  the  theory  of  the 
law,  pay  for  a  loss  he  never  insured  against,  and  which  never 
happened  to  the  property  insured,  but  he  pays  the  general  aver- 
age loss,  in  consideration  of  having  restored  to  him,  all  that 
was  saved  of  such  property.  (2  Arnold  on  Ins.  446, 447,  878, 
881,  882, 890, 891.  Peters  v.  The  Warren  Ins.  Go.  14  Peters^ 
109.)  (8.)  In  this  case,  the  property  insured  has  never  enif- 
fered  an  actual  loss  by  any  peril  insured  against ;  nor^have  any 
sacrifices  been  made  or  services  rendered,  or  money  paid,  to 
avoid  an  entire  or  partial  loss  of  the  property  insured,  by  a  peril 
for  which  the  insurers  would  be  liable,  as  is  the  fact  in  the  case 
of  a  ransom,  jettison,  salvage,  or  other  general  average  loss,  whidi 
is  a  charge  against  the  underwriters. 

n.  It  is  an  undisputed  principle  in  the  law  of  insurance,  that 
the  underwriter  is  never  responsible  for  a  Toss,  unless  the  prox- 
imate cause  of  the  loss  was  a  peril  insured  against ;  (though 
there  are,  as  will  hereafter  appear,  some  such  losses,  for  which 
he  is  not  liable.  (See  Point  4.  2  Arnold  on  Ins.  764^  79& 
8  Kenfs  Com.  802,  7th  ed.  874.)  (1.)  The  diflicully,  if  there 
is  any  in  this  case,  is  in  applying  the  rule,  causa  proxima  nan 
remota  spectaiur,  and  not  in  esl»blishing  its  existence.  Now 
the  proximate  cause  of  the  loss  must  be,  either  the  judgment  of 
the  court  in  rem  against  the  vessel,  or  the  collision,  or  the  cara- 
lessness  and  negligence  of  the  master  and  crew.  First  It  would 
probably  be  refining  quite  too  much,  to  call  the  judgment  tibe 
cause  of  the  loss ;  nor  could  the  position  be  maintained,  tliat 
^yery  judgment  in  rem  against  a  vessel,  should  be  a  diarge 
against  the  insurer.  But  granting  it  were  otherwise,  BfooA 
judgment  cannot  be  regarded  a  peril  within  the  policy.  Second. 
Admitting  that  a  loss  by  colUsion  is  a  peril  insured  aganiat,  it 
is  answered,  that  the  collision  did  no  damage  to  the  Ontsriou 
When  the  collision  happened,  there  was  no  loss }  and  proof  of 
eoIMsion  merely,  in  the  action  against  the  respond^ts  i&  tho 
dreuli  6otort^  did  not  svm  mAe  <mt  %  pri$na  fiute  etm^Vm^ 
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'bility  against  tbem.  The  correctness  of  this  reasoning  is  made 
ebvioQS  by  a  reference  to  the  rules  of  law  relative  to  collision. 
A  collision  may  take  place  under  four  different  circumstances : 
1.  Where  no  blame  is  imputable  to  either  party.  2.  Where 
both  parties  are  to  blame.  8.  By  the  fault  of  the  suffering 
party  only.  4.  By  the  fault  of  the  party  only  who  inflicts  the 
injury.  (2  Dod.  Adm.  Rep.  85.  2  Arnold  on  Ins.  803,  804. 
1  Emerigon  an  Ins.  ch.  18,  i  14.  3  Kent's  Cam.  230,  231.) 
Under  the  English  law,  the  appellants  would  be  liable  to  the 
other  party,  in  the  present  ciMse,  only  in  the  second  and  fourth 
instances.  Under  the  French  law,  they  would  also  be  liable  in 
the  first  instance.  While  under  the  American  law,  they  would 
.be  liable  only  in  the  fourth  case.  T^ird.  The  cause  of  the  loss, 
then,  was  the  carelessness  jind  negligence  of  the  master  and  crew 
of  the  Ontario.  It  was  this  cause  that  gave  the  libellants  in  the 
U.  8.  court,  a  right  of  recovery  against  the  Utica.  The  collis- 
ion was. not  the  material  ground  of  such  liability ;  the  points  to 
be  established  on  that  trial  were,  that  the  Utica  was  injured, 
and  that  the  cause  of  such  injury  was  the  carelessless  and  neg- 
ligence of  the  master  and  crew  of  the  respondents.  If  the  care- 
lessness and  negligence  had  caused  the  injury  through  any  other 
means  than  a  collision,  the  liability  would  have  been  the  same. 
The  injury,  then,  from  the  same  cause,  might  have  been  pro* 
duced  through  a  variety  of  means,  and  the  Ontario  have  been 
liable  in  the  same  manner ;  and,  on  the  other  hand,  a  ccdlision, 
irithout  such  carelessless  and  negligence,  might  have  happened 
under  a  variety  of  circumstanced,  and  yet  the  Ontario  not  have 
been  liable  at  all.  The  respondents,  then,  in  sound  legal  rea- 
soning, have  suffered  a  loss,  not  because  they  suffered  the  mis- 
fortune of  a  collision,  but  because  the  carelessness  and  negligence 
of  their  master  and  crew  inflicted  «n  injury  upon  the  barque 
Utica.  If  it  be  answeaed,  that  the  negligence  caused  the  collis- 
ion, and  the  collision  injured  the  Utica,  and  was,  therefore,  the 
proximate  cause  of  the  injury ;  it  may  be  satisfactorily  and  con- 
cbsively  replied,  that  the  Ontario  was  liable  to  pay  the  loss 
]voximately  and  solely,  not  because  the  collision  was  the  means 
of  the  injury,  but  because  the  negligence  and  carelessness  of 
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the  reapondentB'  agents  were  the  cause  of  it.  (2.)  But  that 
which  was  the  cause  of  the  recovery  in  the  U.  S.  court,  by  the 
libellants  against  the  respondents,  must  be  regarded  as  the 
cause  of  the  loss  for  which,  in  this  action,  a  recovery  is  sought 
against  the  appellants.  There  has  then  been  no  loss  by  a  peril 
within  the  policy,  unless  the  negligence  and  carelessness  of  the 
master  and  crew  of  the  Ontario,  are  such  a  peril  within  this 
policy ;  and  the  real  question  before  the  court  is,  Whether  the 
insurers  are  liable  for  such  carelessless  and  negligence  ? 

m.  There  is,  probably,  no  decided  case,  nor  any  elementary 
writer  of  any  authority,,  that  lays  down  the  rule,  that  the  under- 
writers on  a  policy  like  the  one  in  the  present  case,  are  liable 
for  a  loss  caused  by  the  carelessness  and  negligence  of  the 
master  or  crew.  The  contrary  has  been  repeatedly  affirmed. 
(14  East,  481.  The  American  Insurance  Company  v.  Insley, 
7  Barr^s  Rep.  229.  2  Arnold  on  Inssurance  805.)  The  general 
and  perhaps  universal  rule  formerly  was,  that  if  such  careless- 
ness and  negligence  merely  contributed  directly  to  the  loss,  the  un- 
derwriters were  not  liable ;  and  the  widest  departures  that  have 
taken  place  from  this  rule,  are  cases  which  have  held,  1.  That 
where  the  policy  insures  against  barratry,  it  shall  be  held  to  in- 
clude the  lesser  wrong  of  negligenc? ;  and  2.  That  when  care- 
lessness and  negligence  are  but  the  remote  and  contributing 
cause,  and  the  efficient  and  proximate  cause  is  a  peril  specifically 
insured  against  by  name,  the  underwriters  shall  not  be  dis- 
charged. It  is  believed  that  no  case  has  established  a  broader 
liability.  {Busk  v.  The  Royal  Ex.  Ass.  Co.  2  Barn.  ^  Aid. 
78.  Patapsco  Ins.  Co.  v.  Coultej,  3  Peters,  222.  Columbia 
Ins.  Co.  V.  Lawrence,  10  Id.  497,  517.  American  Ins.  Co. 
v.  Bryan,  26  Wend.  563,  581.  De  Vaux  v.  Salvador,  4  Ad. 
^  El  420.  Fulton  y.  The  Lancaster  Ins.  Co.  7  Ohio  Rep.  2. 
Orier  v.  The  Phcmix  Ins.  Co.  18  Mn.  451.  Coolidge  v. 
New-  York  Firemen  Ins.  Co.  14  Id.  308, 816.  2  Arnold  on  Ins. 
774,  805.    Emerigon  on  Ins.  {by  Meredith)  829.) 

W.  But  in  this  state  a  much  more  limited  rule  of  liability 
than  is  required  to  sustain  this  appeal,  has  been  long  firmly  es- 
tablished.   In  1816y  it  was  settled  in  the  supreme  court)  that 
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when  the  negligence  and  carelessness  of  the  crew  oontrihnted  to 
bring  on  the  injury,  the  insurers  \^'cre  not  liable,  though  the 
policy  insured  against  barratry,  and  the  proximate  and  efficient 
cause  of  the  injury  was  a  peril  insured  against  by  name.  This 
decision  was  affirmed  in  the  supreme  court,  after  an  elaborate 
discussion,  in  1817 — and  both  decisions  have  been  confirmed  in 
the  court  of  errors  in  a  late  case ;  and  the  same  rule  has  been 
laid  down  in  the  supreme  court  of  the  United  States.  {Cfrier 
V.  The  Phenix  Ins,  Co.^  13  John.  451.  Coolidffev.  N.  Y.  Lis. 
Ca.,  14  Id.  308,  316.  American  Lis.  Co.  v.  Btym,  26  Wend. 
563,  581.  Emerigmi  on  Ins.  by  Meredith^  329.  Waters  v. 
The  M&x/ianis'  L.  Ins.  Co.,  11  Peters,  219.) 

y.  There  are  several  cases  not  decided  in  this  state,  having 
an  important  bearing  upon  tlie  points  discussed,  which  require 
some  notice ;  and  which,  at  first  view,  it  may  appear  not  easy  to 
reconcile  ;  but  which,  upon  examination,  will  be  found  not  wholly 
irreconcilable,  nor  inconsistent  with  the  views  of  the  appellants. 
(L)  There  is  the  very  elaborate  case  of  De  Vaiw  v.  Salvador, 
(4  Ad,  4*  El.  420,)  in  which  the  English  law  was  settled,  and 
the  insured  denied  any  right  of  recovery  in  a  case  like  the  pres- 
ent, though  the  policy  insured  against  barratry.  (2.)  On  the 
other  hand,  there  are  several  cases  in  the  United  States  courts, 
in  every  one  of  which  the  opinions  were  delivered  by  Judge 
Story,  which  will  doubtless  be  referred  to  as  opposed  to  the 
English  decision ;  but  such  is  not  the  fact ;  so  far  at  least  as 
they  apply  to  the  case  under  discussion.  One  of  these  cases  is 
Peters  v.  The  Warren  Lis.  Co.,  (3  Sum.  389 ;  Id.  14  Pet.  99.) 
That  case  is  very  unlike  the  present :  it  most  distinctly  appears 
that  there  was  no  question  of  negligence  in  the  case.  It  was 
admitted  that  the  collision  was  accidental,  and  took  place  with- 
out fault  of  either  party.  And  in  such  cases  the  laws  of  Ger- 
many, where  the  collision  took  place,  app(»tion  the  loss;  so 
that  mere  proof  of  loss,  due  care  being  presumed,  made  the 
Paragon  liable  to  contribute.  The  collision  in  such  a  case,  there- 
fore, is  the  proximate,  and  indeed  the  sole  cause  of  the  loss. 
The  case  of  Hale  v.  The  Washington  Ins.  Co.,  (2  St&rffs  R. 
176,)  is  less  easily  reconciled  with  the  claims  of  the  appellants* 
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But  that  case  is  opposed  to  the  whole  current  of  the  New-York 
decisions ;  to  the  well  established  English  rule ;  and  is  not  sup- 
ported by  any  other  adjudged  case,  either  in  the  American  or 
French  law ;  and  has  never  been  confirmed.  Judge  Story's 
opinion  scarcely  notices  the  question  of  proximate  cause ;  and 
the  arbitration  in  that  case  was  under  the  English  admiralty 
law  of  collision,  where  the  loss  must  be  contributed  for,  though 
both  parties  were  negligent. 

By  the  C(mH,  Johnson,  J.  A  collision  is  a  peril  insured 
against  by  a  policy,  under  the  general  terms  perils  of  the  sea,  or 
perils  of  the  lakes.  And  where  another  vessel  is  injured  by  a 
collision,  in  such  a  manner  that  the  insured  are  compelled  to 
respond  in  damages,  the  insurers  are  liable  to  the  insured  for 
such  damages,  under  the  contract.  This  general  proposition 
seems  to  be  now  well  established  as  a  principle  of  the  law  of 
marine  insurance  in  this  country.  {Peters  v.  The  Warren  In- 
surance Company,  14  Peters,  99.  Hall  v.  The  Washington 
Insurance  Company,  2  Story^s  flep.  176.)  It  is  objected  by 
the  defendants'  counsel  that  the  insured  vessel  in  this  case  was 
not  injured  by  the  collision,  but  went  safely  upon  her  voyage. 
But  that  circumstance  can  make  no  difference  if  the  damage 
falls  within  the  contract.  In  the  two  cases  cited  it  is  true  the 
insured  vessels  were  more  or  less  injured  by  the  collision.  But 
I  do  not  perceive  that  the  claim  of  the  owners  of  the  other  vessel 
upon  the  insured  for  damages,  nor  the  question  whether  such 
damage  falls  within  the  contract  of  insurance,  is  in  the  least 
affected  by  the  fact  that  the  insured  vessel  was  not  crippled  or 
injured  by  the  collision.  The  damage  to  the  injured  vessel  either 
falls  within  the  policy,  and  is  covered  by  it,  or  it  does  not.  K 
it  falls  within  it,  it  is  perfectly  immaterial  what  further  injury 
or  mischief  ensued,  or  whether  any  fther  did  ensue.  It  is  still 
an  injury  flowing  directly  firom  the  collision,  and  to  its  extent  is 
just  as  prejudicial  to  the  insured  as  though  inflicted  wholly  upon 
iixeir  own  vessel. 

Bat  the  cause  of  the  collision  is  alledged  to  have  been  the 
cavelettuiDBS  and  negligence  of  the  master  and  crew  of  the  ii^ 
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enred  vessel ;  and  the  important  question  to  be  determined  in 
this  case  is  i^hether  the  insured  can  be  permitted  to  recoyer  the 
damages  they  have  been  compelled  to  pay,  resulting  from  a  col- 
lision which  happened  by  the  carelessness  and  negligence  of 
their  own  servants  and  agents.  The  affirmative  of  this  propo- 
sition is  certainly  at  first  view  not  a  little  startling  and  repug- 
nant to  our  hmate  sense  of  justice.  It  virtually  makes  the 
insurer  the  guarantor  of  the  faithfulness  and  vigilance  of  the 
agents  A^d  servants  of  the  insured,  in  whose  selection  he  has 
had  no  voice,  and  over  whose  conduct  he  has  no  supervision  or 
control.  It  enables  the  insured  to  use  his  own  wrong  or  neglect 
of  duty  as  a  substantial  ground  of  recovery,  and  to  create  a  peril 
at  will  to  the  injury  of  the  other  party.  It  is  perfectly  obvious 
that  without  establishing  carelessness  and  negligence  against 
the  master  and  crew  of  the  insured  vessel  as  the  cause- of  the 
collision  there  could  have  been  no  recovery  of  damages  against 
the  plaintiff.  But  whatever  we  may  think  the  rule  ought  to  be, 
it  is  the  duty  of  the  court  to  ascertain  and  declare  what  it  is,  as 
the  judicial  tribunals  of  the  country  have  established  it.  In 
the  case  of  Orier  v.  The  Phenix  Ins.  Co.,  (13  John.  451,) 
where  the  vessel,  among  other  risks,  was  insured  against  fire,  it 
was  held  that  the  insurers  were  not  responsible  for  loss  from  fire 
which  was  occasioned  by  the  carelessness  of  one  of  the  crew, 
not  amounting  to  barratry.  That  case  underwent  a  very  tho- 
rough and  able  discussion,  and  the  decision  was  unanimous,  and 
it  has  never  yet  been  overruled  in  this  state.  It  must  be  ad- 
mitted, however,  that  ever  since  that  decision  the  current  of  de- 
cisions and  authority  in  this  country  has  been  setting  pretlr^ 
steadily  and  uniformly  against  it,  until  its  authoritative  force  is 
very  much  weakened  if  not  entirely  overthrown.  In  that  case 
Chief  Justice  Thompson,  who  delivered  the  opinion  of  the  court, 
cited  and  relied  upon  the  case  of  Clepeland  v.  7%e  Union  Ins. 
Co.,  (8  Mass.  R.  308,)  in  which  the  supreme  court  of  Massar' 
chusetts  had  established  a  similar  doctrine.  The  supreme  court 
of  Ohio  also  laid  down  the  same  rule  in  LodvAck  v.  The  Ohio 
Ins.  Co.,  (5  Ohio  R.  436,)  and  Pulton  v.  The  Lancaster  Ins, 
est.,  (7  Id.  %)    The  same  questioii  came  befote  the  sttpreme 
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oonrt  of  the  United  States  in  The  PcUapsco  Ins,  Co»  v.  Coulter, 
(3  Peters,  222,)  and  it  was  there  held  that  if  the  proximate  cause 
of  the  loss  was  a  peril  insured  against,  the  loss  is  within  the 
policy,  and  the  insurers  liable,  although  the  negligence  of  the 
master  or  mariners  may  have  been  the  remote  cause.  In  that 
case  the  cases  of  Grier  v.  The  Phenix  Ins.  Co.,  and  Cleveland 
Y.  The  Union  Ins.  Co.,  were  both  cited,  and  held  not  to  be  law. 
Thompson,  justice,  who  delivered  the  opinion  of  the  court  in 
Cfrier  v.  The  Phenix  Ins.  Co.  and  Baldwin,  justice,  dissented 
from  the  ruling  of  the  majority.  The  principle  laid  down  in 
The  Paiapsco  Ins.  Co.  v.  ConUer,  has  been  repeatedly  re^ 
affirmed  by  that  court,  and  is  now  the  settled  and  well  estab-i. 
lished  rule.  {Columbia  Ins.  Co.  v.  Lawrence^  10  Peters^  507. 
Walters  v.  Merchants^  Ins.  Co.,  11  Id.  218.  Peters  v.  Warren 
Ins.  Co.,  14  Id.  99.  Hale  v.  Washington  Ins.  Co.,  2  Story's 
R.  176.  S/ierwood  v.  Mutual  Ins.  Co.)  The  latter  case  was 
decided  at  the  New- York  circuity  and  is  reported  at  length  in 
Hunt's  Merchants'  Magazine,  Feb.  1848.  It  is  almost  precisely 
like  the  case  under  ccmsideration.  The  same  rule  prevails  in 
England,  and  is  well  settled  by  numerous  decisions.  {Busk  y. 
The  Royal  Ex.  Ass.  Co.,  2  Barn.  ^  Aid.  73.  Walker  v. 
MaiOand,  5  Id.  74.  Dixm  v,  Sadler,  b  Mees.  ^  Wels.  405 ; 
fiL  C.  8  Id.  896.) 

In  Massachusetts  the  supreme  court  has  receded  from  the 
grounds  assumed  in  Cleveland  v.  The  Union  bis.  Co.,  and  es- 
tablished the  rule  in  accordance  with  the  decisions  of  the  United 
States  court.  {Copeland  v.  New  England  Ins.  Co.,  2  Mete 
482.)  The  supreme  court  of  Ohio  has  also  followed  the  ex- 
ample and  overruled  the  former  decisions  in  that  state.  (Per- 
rin  V.  Protection  Ins.  Co.,  11  Ohio  R.  147.)  Chancellor  Kent, 
(3  KenCs  Com.  804,  n.  a^)  declares  that  the  weight  of  authority 
ia  decidedly  against  the  ruling  in  Qrier  v.  The  Phenix  L%s.  Co. 
Yerplanck,  senator,  in  the  case  of  Am.  Ins.  Co.  v.  Bryony  in 
the  court  for  the  correction  of  errors,  (26  Wend.  688,)  says,  "  In 
la*e  years  our  courts  have  held  upon  good  reasons  of  policy  and 
equity,  that  underwriters  were  not  discharged  from  risks  ex- 
pMStly  aaanmed,  because  the  losses  were  ineurred  rraioMy  «nr 
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eonsdqneiitly  by  the  default  of  the  mftster  or  mariners  f  and  he 
cites  the  mle  laid  down  by  Jndge  Story  in  Walters  v.  Mer- 
diani^  Ins.  Co.  with  approbation.  "  That  in  all  cases  of  loss 
ire  are  to  attribute  ii  to  the  proximate  and  not  the  remote  cause. 
{See  also  Smithes  Mercantile  Law,  347,  848,  and  notes.)  It 
will  be  seen  from  this  review  that  the  case  of  Chrier  v.  The 
Phenix  Ins.  Co.  in  our  court  stands  alone,  and  unsupported  by 
any  authority.  It  has  been  held  not  to  be  the  law  in  the  high- 
est tribunals  in  the  nation.  It  has  been  abandoned  by  the  courts 
in  our  sister  states,  who  formerly  recognized  it  as  authority,  and 
in  the  highest  court  in  our  own  state,  rules  have  been  admitted 
as  law  utterly  repugnant  to  the  rule  there  declared.  I  confess 
I  do  not  see  so  clearly  as  others  profess  to  have  seen  ''  the  good 
reasons  of  policy  and  equity,"  which  have  led  to  the  rejection 
of  the  rule  there  asserted.  But  I  feel  constrained,  nevertheless, 
by  the  force  of  authority,  to  declare  that  the  doctrine  of  that 
case  is  not  law,  even  here. 

It  was  very  ingeniously  argued  by  the  defendants'  counsel 
that  the  proximate  cause  of  the  loss  here  must  have  been  the 
negligence  of  the  master  and  crew  of  the  Ontario,  as  without 
proof  of  that,  no  recovery  for  the  loss  or  damage  could  have  been 
bad  against  the  plaintiffs  by  the  owners  of  the  injured  vessel. 
It  is  true  that  it  must  have  appeared  that  the  collision  was  con- 
sequent upon  the  carelessness  and  negligence,  or  no  recovery 
could  have  been  had.  But  it  does  not  foUow  from  this  that  the 
proximate  cause  was  not  the  collision.  Whether  the  collision 
is  the  proximate  cause  of  an  injury  or  not  does  not  depend  upon 
the  nature  of  the  causes  which  produced  the  collision.  The 
proximate  cause  is  the  same  whether  the  colli^on  results  from 
an  act  of  €bd  or  human  agency.  Nor  was  it  eserential  to  the 
reeovery  against  the  plaintiffs  that  the  proximate  cause  of  the 
injury  should  have  been  the  negligence.  AH  that  was  essential 
to  show  was  that  the  collision  was  the  consequence  of  the  neg-* 


It  is  clear  enough  that  the  collision  was,  as  it  has  always  bMa 
held,  the  proximate  cause  of  the  damage  for  which  the  recovery 
HM  had.    That  being  &  peril  insured  against  by  the  terms  $Ad 
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meaning  of  the  policy,  the  recoyery  at  the  special  term  was 
proper.  The  judgment  of  the  special  term  must  therefore  be 
affirmed. 

[Oatuga  General  Tchm,  Jane  7, 1852.    Sddan,  7*.  R.  Strong  and  Johnson^ 
JuBticeB.] 


Fogg  vs.  Child  &  Fitzhugh. 

l¥here  a  sammons  is  issued  by  a  justice  of  the  peace,  against  several  defend- 
ants, a  valid  service  upon  one,  and  a  proper  return  of  the  service,  by  the 
constable,  is  sufficient  to  authorize  the  Justice  to  proceed  and  render  judg- 
ment in  form  against  all  the  defendants. 

The  requirements  of  the  statute  are  complied  with  by  a  return  showing  proper 
service  tfpon  one  defendant,  without  negative  additions  explaining  how  the 
summons  was  served,  or  why  it  was  not  served,  upon  the  others. 

Admissions  or  declarations  of  agents  are  only  to  be  received  in  evidence  as  be- 
ing part  of  the  res  gesUe.  Unless  they  are  part  of  the  res  gesta  they  are  not 
admissible  as  evidence,  any  more  than  those  of  total  strangers. 

Declarations  or  admissions,  to  partake  of  this  character,  must  be  made  durijig 
the  negotiation,  or  the  progress  of  the  business  of  the  agency,  and  within 
the  scope  and  bounds  of  the  authority  of  the  agent,  and  be  of  such  a  nature 
as  to  give  character  to  the  acts.    Otherwise  they  are  mere  hearsay. 

Accordingly  hdd  that  the  admissions  of  the  defendants'  clerk,  made  two 
months  after  the  'occurrence  testified  to,  and  after  the  liability  of  the  de- 
fendants, if  any,  was  fixed,  were  inadmissible  to  charge  his  principals. 

This  was  an  appeal  from  a  judgment  of  the  Monroe  conntj 
court.  The  action  was  commenced  before  a  justice  of  the  peace. 
It  was  brought  against  the  defendants,  as  common  carrierSi  to 
recover  the  value  of  a  quantity  of  garden  seeds  delivered  to  them 
by  the  plaintiff,  to  be  carried  from«Roche8ter  to  Brockville,  Oaa* 
ada  West,  and  which  they  failed  to  deliver.  The  action  was 
.commenced  by  a  summons  issued  on  the  13th  and  returnable  on 
the  19th  of  June,  1850,  which  was  returned  "  Personally  served 
on  Robert  F.  Child,  June  13, 1850  ;"  nothing  being  said  as  to 
the  other  defendant,  Fitshugh. 

Chi  iSHA  retttm  dfty  of  th«  ftummons,  the  cause  was  duly  called 
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by  the  justice,  and  George  F.  Danforth  appeared  as  the  attorney 
for  the  plainti£^  and  John  C.  Chumasero  appeared  as  the  attor- 
ney for  the  defendants.  The  plaintiff  complained  against  the 
defendants  as  follows',  viz. :  That  the  defendants  were  jointly 
engaged  on  or  about  the  Ist  day  of  June,  1850,  as  common  car- 
riers on  Lake  Ontario,  doing  business  on  the  lake,  under  the 
name  and  style  of  the  "  Ontario  and  St.  Lawrence  Steamboat 
Company."  That  on  that  day  the  plaintiff  delivered  to  them;  as 
such  carriers,  one  barrel,  containing  a  large  quantity  of  garden 
seeds,  the  property  of  the  plaintiff,  to  the  value  of  $50 ;  that  the 
defendants  agreed  with  the  plaintiff,  in  consideration  of  a  rea- 
sonable reward,  to  them  to  be  paid  by  said  plaintiff,  to  transport 
and  carry  said  barrel  to  Brockville,  in  the  province  of  Upper 
Canada,  and  there  to  deliver  the  same  to  Allen  Turner.  That 
the  defendants  had  not  delivered  or  carried  said  barrel  as  they 
agreed,  by  reason  whereof  the  same  had  been  wholly  lost  to  the 
plaintiff,  and  he  had  sustained  damage  thereby  to  the  amount  of 
$50.  The  defendants  thereupon,  after  the  filing  of  said  com- 
plamt  by  their  counsel,  objected,  that  the  return  of  the  constable 
being  silent  as  to  Fitzhugh,  the  justice  could  not  proceed,  and 
render  judgment  against  both  defendants,  as  joint  debtors,  &c. ; 
that  the  plaintiff  could  not  proceed  against  the  defendants  joint- 
ly ;  the  summons  being  served  only  on  Child ;  that  it  did  not 
appear  from  the  cause  of  action  mentioned  in  the  complaint,  that 
the  defendants  were  joint  debtors  within  the  rule  authorizing 
joint  judgments  against  several  defendants,  when  all  are  not 
aerved  with  process.  They  therefore  asked  the  court  to  dismiss 
the  complaint.  This  motion  the  justice  refused  to  grant.  The 
counsel  for  the  defendants  then  said  he  would  no  longer  ap- 
pear for  the  defendant  Fitzhugh,  but  only  for  Child ;  and  then 
demurred  to  the  complaint  for  the  same  reason,  and  the  plaintiff 
joined  in  demurrer.  After  argument,  the  demurrer  was  over- 
ruled by  the  court.  The  defendant  then  answered  the  complaint^ 
denying  it  generally  and  specifically ;  and  further  denying  that 
any  such  property  mentioned  in  the  complaint  was  ever  delivered 
1>y  the  plaintiff  to  the  defendants,  as  stated  in  said  complaint ; 
car  Aat  any  such  agreem^t  as  set  forth  in  the  complaint  was 
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ever  made  between  the  pl^^intiff  and  defendants ;  and  alledging 
that  the  defendants,  and  each  of  them,  were  at  the  time  of  the 
tK)mmencement  of  this  suit,  and  the  service  of  the  process,  and 
still  were  non-residents  of  the  county  of  Monroe,  but  were  resi- 
dents of  the  county  of  Oswego,  and  that  from  the  manner  in 
which  this  suit  had  been  commenced,  namely,  by  long  sumnions, 
the  court  had  no  jurisdiction  of  the  cause.  The  plaintiff  then 
proved  by  a  witness  who  was  in  his  employ,  that  in  April  pre- 
vious to  the  trial  he  put  up  and  packed  in  a  half  barrel  a  package 
of  garden  seeds  directed  to  "  Allen  Turner,.  Brookville,  Canada 
West ;"  and  that  the  half  barrel  was  delivered  to  Mr.  Hubbard, 
a  carrier.  The  plaintiff  then  proved  by  Isaac  Smith,  that  he  re- 
ceived a  half  barrel  of  seeds  at  the  landing  on  the  12th  day  of 
April,  1850,  from  William  Hubbard ;  that  they  were  unloaded 
from  the  wagon  in  the  warehouse ;  they  were  taken  out  on  the 
dock  by  the  witness  and  his  brother,  and  put-on  board  the  steamer 
Niagara ;  that  the  witness  spoke  to  the  mate  about  it,  and  he 
called  his  men  and  they  put  the  half  barrel  on  board  the  boat. 
It  was  marked  "  A.  Turner,  Brockville,  C.  W."  The  steamer 
Niagara  was  then  lying  at  the  wharf;  there  was  also  a  card  on 
the  half-barrel,  marked  "From  James  P.  Fogg,  Front-st.  Roches- 
ter." The  witness  was  then  asked  if  he  ever  had  a  conversation 
with  the  clerk  of  the  boat  in  reference  to  this  half-barrel ;  and 
if  so,  what  it  was.  This  was  objected  to  by  the  defendants' 
counsel,  on  the  ground  that  the  declarations  of  the  clerk  of  the 
boat  were  not  evidence.  The  witness  being  asked,  said  that 
neither  of  the  defendants  were  present.  The  objection  was 
overruled  by  the  court,  and  the  evidence  admitted,  and  the  de- 
cision excepted  to  by  the  defendants'  counsel.  The  witness  then 
testified  that  he  had  a  conversation  with  the  clerk  some  time  in 
the  fore  part  of  June,  1850.  It  was  in  the  clerk's  office  on  board 
the  Niagara.  The  plaintiff  came  down  to  the  warehouse,  to  in- 
quire about  the  half-barrel  of  seeds ;  and  the  witness  went  witk 
him  on  board  the  boat,  and  spoke  to  the  clerk,  and  asked  if  ha 
knew  any  thing  about  it.  He  looked  at  his  freight  book,  and 
found  the' entry  of  the  same  half^barrel  on  it,  and  said,  when  he 
got  to  Brockville,  he. looked  around  and  oould  not  find  it;  and 
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oonseqnently  he  bad  it  not  on  boards  and  oould  not  land  it.  That 
it  was  the  business  of  the  clerk  to  attend  to  the  freight  depart- 
ment of  the  boat  That  the  boat  was  owned  by  the  Ontario  and 
St  Lawrence  Steamboat  Company ;  that  Capt.  B.  F.  Child  was 
one  of  the  company  ;  that  Henry  Fitzhagh  was  also  one  of  the 
company ;  and  the  company  carried  freight  for  pay.  The  plain- 
tiff here  rested  his  cause ;  whereupon  the  defendants  moved  the 
court  that  the  plaintiff  be  nonsuited,  for  the  following  reasons : 
1.  That  the  plaintiff  had  made  out  no  cause  of  action.  2.  That 
the  defendant  Fitzhugh,  not  having  been  served  wi^h  procecfs,  no 
joint  judgment  could  be  entered  against  the  defendants ;  conse- 
quently the  action  as  brought  was  not  sustained.  3.  That  the 
action  should  have  been  brought  in  the  name  of  Allen  Turner, 
the  consignee,  and  notthe  plaintiff.  4.  That  there  was  no  proof 
of  the  delivery  of  the  property  to  the  defendants.  5.  That  there 
was  no  legal  evidence  that  the  property  was  lost.  That  exclud- 
ing the  illegal  testimony,  in  reference  to  the  conversation  with 
the  clerk,  there  was  no  proof  of  loss.  That  the  presumption  of 
law  was  that  it  was  safely  delivered.  The  motion  for  a  nonsuit 
was  denied  by  the  court,  to  which  decision  the  defendants'  coun- 
sel excepted. 

The  justice  rendered  a  judgment  for  the  plaintiff  for  $45,17, 
the  value  of  the  seeds,  bedsides  costs.  On  appeal,  the  county 
court  reversed  that  judgment,  and  the  plaintiff  appealed  to  this 
court. 

Geo.  F,  Danforthj  for  the  appellant 

Farrar  ^  Chumasero^  for  the  respondents. 

By  the  Court,  Johnson,  J.  The  revised  statutes  (2  R,  S.* 
228,  h  17,)  require  the  constable  serving  a  summons  to  return 
thereon  in  writing  the  time  and  manner  in  which  he  executed 
the  same.  There  is  nothing  in  the  statute  requiring  negative 
additions  in  the  return  in  eases  where  the  summons  is  against 
several,  and  they  cannot.be  necessary  to  give  the.  justice  joris- 
*dietion  to  proceed  in  the  case^  where  the  retum  shown,  a  good 

tot.  tux.  d2 
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service  upon  one.  {CowerCs  Tr.  2d  ed*  504.)  It  would  cer- 
tainly be  convenient  and  rnsefnl  to  the  jnstice  to  be  informed 
negatively,  as  veil  as  affirmatively,  how  the  summons  has  been 
executed,  in  order  that  no  mistake  might  be  made  in  issuing  the 
execution,  where  the  judgment  is  against  several  in  farm.  But 
it  is  not  indispensable.  A  valid  service  upon  one,  where  the 
suit  is  against  several,  and  a  proper  return  of  the  sendee,  is  suf- 
ficient to  authorize  the  justice  to  proceed  and  render  judgment 
in  form  against  all.  The  return  showing  proper  service  upon 
one,  shows  ^pw  the  process  has  been  executed,  and  tiie  require- 
ments of  the  statute  are  complied  with,  without  the  officer's  ex- 
plaining in  the  return  how  or  why  it  was  not  served  upon  the 
others.  The  case  of  McDeel  v.  Cook,  (2  Comsi.  110,)  relied 
upon  by  the  defendants'  counsel,  is  not  a  parallel  case.  That 
was  a  suit  commenced  by  attachment,  and  the  return  of  the  eon- 
stable  showed  that  he  had  attached  the  property  of  both  de- 
fendants, but  was  entirely  silent  as  to  any  service  upon  one  of 
them.  The  statute  in  such  cases  requires  the  officer  in  his  re- 
turn to  state  specifically  whether  the  copy  of  tiie  attachment  and 
inventory  was  or  was  not  served  personally  upon  the  defendant. 
If  there  has  been  no  personal  service,  a  summons  is  to  be  issued 
and  returned  before  further  proceedings  can  be  had.  In  that 
case  the  return  was  held  to  be  defective,  and  the  judgment  irreg- 
ular, because  tiie  statute  expressly  required  a  more  full  and  ex- 
plicit return  before  the  justice  could  properly  determine  whedier 
he  must  issue  a  summons  or  proceed  and  render  judgment.  The 
objection  to  the  return,  therefore,  was  not  well  taken  before  the 
justice.  Had  the  objection  been  good,  the  appearance  of  the 
party  to  make  it  could  not  be  adjudged  a  waiver.  This  is  well 
settled.  Indeed  it  is  difficult  to  see  how  any  question  could  ever 
have  been  made  in  regard  to  it. 

But  the  admission  of  the  declarations  of  the  clerk  of  the  boat, 
as  evidence,  was,  I  think,  clearly  erroneous.  He  should  have 
been  called  as  a  witness.  •  Admissions  or  declarations  of  agents 
are  only  to  be  received  in  evidence  as  part  of  the  res  gestte. 
Unless  they  are  part  of  the  res  gesUB,  they  are  not  admissible 
uevidenee,any  more  than  tiuwe  of  total  Strangers.    Whatever 
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apparent  confasion  or  contradiction  may  be  foond  in  the  cases 
upon  this  subject — and  it  most  be  conceded  they  are  by  no 
means  free  from  it — it  must  be  obvious  that  the  principle  upon 
i^hich  such  declarations  are  admitted  is  that  they  are  verbal  acts, 
part  and  parcel  of  the  transaction  itself.  (1  Grr.  an  Ev.  { IIS. 
Cawen  ^  HUts  NoteSy  180, 1.)  Declarations  or  admissions,  to 
partake  of  this  character^  must  be  made  during  the  negotiation 
or  the  progress  qf  the  business  of  the  agency,  and  within  the 
B^ope  and  bounds  of  the  authority  of  the  agent,  and  be  of  such 
a  nature  as  to  give  character  to  the  acts ;  otherwise  they  are 
mere  hearsay.  Here  the  property  was  put  on  board  the  boat  at 
ihe  landing  near  Rochester,  on  the  12th  of  April,  to  be  delivered 
at  Brockville,  C.  W.  during  that  trip.  The  conversation  with 
the  clerk  proved  was  some  two  months  afterwards.  It  was  not 
even  proved  that  the  person  acting  as  clerk  at  the  time  of  the 
conversation  in  June,  was  such  in  April,  when  the  goods  were 
shipped,  except  what  may  be  inferred  from  the  declarations  of 
the  clerk  as  proved.  But  conceding  that  he  was  the  same  per- 
son, it  cannot  be  pretended  that  his  declarations  in  June  after- 
wards that  he  was  unable  to  find  the  goods,  on  the  arrival  of  the 
boat  at  Brockville  some  two  months  previous,  were  any  part  of 
the  res  gesttB.  It  was  a  mere  admission  that  the  goods  were 
not  delivered  and  could  not  be  found,  made  long  after  the  bail- 
ment was  at  an  end,  and  the  liability,  if  there  was  any,  for  the 
loss,  had  accrued. 
The  judgment  of  the  county  court  must  therefore  be  affirmed. 

Judgment  aflbrmed. 

[CATiTOf  General  Tebm,  June  7, 1862.    SeUenj  T.  /?.  Strong  and  JohTuoUf 
Jnslices.] 
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Andrew  Wilson  and  others,  executors,  &c.  vs.  Anna  P.- 
SlliSj  Wilson  and  others. 

13  8o8| 
74hJ5g 
13^  2K|[  Debts  owing  by  a  decedent,  or  advances  made  for  the  benefit  of  the  estate, 

are  not  a  lien  or  char^  npon  land  in  the  possession  of  the  heir,  for  any  sub- 
stantial purpose,  either  in  law  or  equity,  until  made  so  by  proper  legal  pro- 
ceedings. 

An  hen*  takes  an  absolute  title  to  the  land  descended,  subject  only  to  be 
defeated  or  charged  with  the  debts  of  the  testator  or  intestate,  either  by 
the  representatives,  or  the  creditors,  taking  the  steps  authorized  by 
statute. 

A  father,  in  the  belief  that  he,  as  the  heir  of  his  deceased  son,  was  the  owner 
of  the  real  estate  of  which  his  son  died  seised,  paid  off  some  of  the  debts 
of  the  son,  to  prevent  their  being  charged  upon  the  land,  be  having  also 
paid  a  debt  for  his  son  previious  to  his  death ;  but  he  ^eglected  to  take  any 
steps  to  make  his  demands  a  lien  upon  the  land,  and  the  widow  of  the  de- 
cedent was  afterwards  delivered  of  a  child,  who  became  his  heir.  Hdd, 
that  an  action  would  not  lie  in  behalf  of  the  father's  executors,  against  the 
heir,  for  an  account  between  the  parties,  to  restrain  the  prosecution  of  a 
suit  at  law  for  use  and  occupation,  and  praying  for  a  decree  directing  the 
heir  to  convey  the  premises,  to  be  disposed  of  according  to  the  father's  wilL 

In  EauiTT.  This  was  an  appeal  by  the  plaintiffs  from  a 
judgment  of  nonsuit,  entered  upon  the  report  of  a  referee.  The 
action  was  brought  by  the  plaintiffs,  Andrew  Wilson,  Abraham 
Wilson  and  David  Dunlap,  as  executors  of  Joseph  Wilson,  de- 
ceased, under  the  circumstances,  and  to  obtain  the  relief  herein- 
after mentioned. 

The  complaint  alledged  that  the  plaintiffs,  Abraham  Wilson 
and  Andrew  Wilson,  and  the  defendants,  were  the  children  and 
grand-children  of  Joseph  Wilson,  deceased,  except  the  husbands 
of  the  daughters  ai^d  of  the  grand-daughters  of  the  said  deceased. 
That  Francis  Wilson,  was  a  son  of  Joseph,  and  married  Catha^ 
rine  Stull,  the  18th  of  January,  1832,  and  died  the  12th  of  June, 
of  the  same  year,  seised  of  the  legal  title  to  the  premises  in 
question,  but  that  Joseph  was  then  seised  of  the  equitable  title, 
by  reason  of  his  paying  for  Francis  $187,  before  his  death,  and 
about  $400,  afterwards,  towards  the  purchase  money  of  such 
premises.  That  the  defendant,  Anna  F.  Wilson,  y^as  a  daughter 
t>f  Francis,  and  bom  on  the  7th  of  January,  1833.  That  afWr 
^e  death  of  Francis,  Joseph,  in  the  belief  that  he  was  the  heir 
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at  law  of  Francis,  and  as  such  the  owner  of  the  said  premises, 
(being  ignorant  that  Anna  F.  was  likely  to  be  bom,)  for  the 
consideration  of  $666,  took  an  assignment  from  Catharine,  the 
widow  of  Francis,  of  all  her  right  and  interest  as  dower  or  oth- 
erwise in  the  real  and  personal  property  of  Francis ;  paid  the 
debts  of  Francis,  which  were  a  lien  on  his  real  estate,  to  about 
the  amount  of  $874,  oyer  and  above  what  his  personal  estate 
was  sufficient  to  pay,  by  the  request  and  permission  of  his  ad- 
ministrators, and  rented  such  premises  to  Andrew  Wilson,  for 
$75,  till  Anna  F.  Wilson  should  come  of  age ;  and  that  Andrew, 
in  the  same  belief,  paid  Joseph  therefor  $75,  and  possessed  and 
occupied  the  premises  from  the  death  of  Francis  till  about  the 
month  of  December,  1849.  That  on  the  29th  day  of  May,  1841, 
Joseph  made  his  will,  giving  to  his  wife,  during  life,  and  to  his 
children  and  grand-children,  after  her  death,  his  real  and 
personal  property,  in  certain  shares.  That  on  the  28th  of  Feb- 
ruary, 1850,  Anna  F.  commenced  a  suit  at  law  against  Andrew 
Wilson,  to  recover  $2200,  for  the  use  and  occupation  of  the 
premises  while  he  was  in  possession ;  which  suit  at  law  was  at 
issue  but  not  tried.  The  plaintiffs  claimed  the  following  relief: 
1st.  A  stay  of  said  suit  at  law.  2d.  That  Anna  F.  convey  the 
premises,  to  be  disposed  of  according  to  the  will.  Or,  8d.  For 
an  account  between  her  and  the  executors,  allowing  them  for 
Joseph's  payments  and  advances  for  the  right  of  dower  and 
debts,  with  interest,  and  her  for  two-thirds  of  the  rent,  she  re- 
taining the  title  subject  to  payment  of  the  balance,  one  way  or 
the  other ;  and  for  such  other  relief  as  the  court  might  think 
proper  to  grant. 

The  amended  answer  of  Anna  F.  Wilson,  the  only  defendant 
who  answered,  denied  all  allegations  in  the  complaint,  except 
those  particularly  admitted.  It  admitted  her  birth  and  relation- 
ship to  Francis,  and  his  marriage  and  death  as  alledged  in  the 
complaint.  It  admitted  that  Francis  died  seised  of  the  premises, 
but  denied  that  Joseph  ever  had  any  interest  in  them  whatever.. 
It  denied  that  Joseph  ever  paid,  or  became  liable  to  pay,  any 
part  of  the  purchase  money  tiierefor ;  and  averred  that  if  he  did 
pay  any,  he  intended  it  as  a  loan,  ff&  or  advancement  for  the 
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benefit  of  Francis,  or  of  Anna  F.,  and  not  as  giving  him  any 
lien  npon  or  interest  in,  such  premises ;  and  .that  he  never  had 
any  such  interest  or  lien.  It  alledged  that  Joseph  and  Andrew 
well  knew,  at  or  very  soon  after  the  death  of  Francis,  that  Aima 
F.  was  likely  to  be  bom,  his  sole  heir.  That  Joseph  never  be- 
lieved that  he  was  his  only  surviving  heir;  and  that  when 
Andrew  went  into  possession  of  the  premises,  he  and  Joseph 
well  knew  that  Joseph  had  no  right  to  lease  them ;  and  that 
Anna  F.  was  the  true  and  lawful  owner  thereof.  It  denied  any 
knowledge  of  the  assignment  of  dower  mentioned  in  the  com- 
plaint ;  and  insisted  if  there  was  such,  it  conveyed  to  Joseph  no 
othw  interest  therein  that  what  Catharine  had  in  the  personal 
properly  of  Francis.  It  admitted  that  Francis  was  indebted  at 
his  death,  but  not  the  amount;  and  denied  that  Joseph  ever 
paid  any  of  such  debts,  except  under  an  agreement  between  him 
and  the  widow  and  administrators  of  Francis,  that  he  should 
take  all  the  personal  properly  of  Francis,  amounting  to  $900  or 
$1000,  and  pay  all  his  debts,  so  that  they  should  not  be  an  in- 
cumbrance upon  the  premises  in  question.  It  alledged  that 
Joseph,  previous  to  making  his  will,  advanced  as  outfits  to  each 
of  his  daughters  named  in  the  complaint,  in  land,  money  and 
personal  property,  $2000 ;  and  to  his  son  Andrew,  in  land  and 
money,  $4000 ;  to  his  sons  David  and  Abraham,  $2000  each ; 
and  to  Joshua  W.  and  Aaron,  $3500  each ;  but  none,  or  nothing 
like  as  much,  to  Francis ;  and  claimed,  if  the  relief  claimed  in 
the  complaint  was  granted,  but  not  otherwise,  an  account  be* 
tween  the  executors  and  such  children ;'  and  that  such  exeeutors 
be  allowed  for  such  advances,  with  interest ;  and  that  such  diil'^ 
dren  convey  all  lands  so  advanced,  or  purchased  by  money  eo 
advanced,  to  /laid  executors,  for  the  benefit  of  Joseph's  deviseesi 
to  be  disposed  of  according  to  his  will.  It  set  out  a  copy  <^ 
inch  will;  and  admitted  the  commencement  of  the  actioQ  at  law^ 
and  that  the  same  was  at  issue,  as  stated  in  the  complaint^  aad 
insisted  that  the  same  and  said  will  were,  both,  or  eith^  of  dienii 
a  bar  to  this  action.  And  it  set  \xa^  the  defense  that  the  plain* 
tflb'  cause  of  action  accrued  more  than  six  years  before  Uitf 
commencement  of  tlus  action. 
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The  reply  denied  substantially  the  allegations  of  the  amended 
answer ;  and,  particnlarly,  that  Joseph  made  advances  to  his 
children,  as  alledged  in  said  answer ;  and  denied  that  he  agreed 
with  the  widow  and  administrators  of  Francis,  to  take  all  his 
personal  property,  and  pay  all  his  debts,  as  therein  alledged,  or 
chat  he  paid  such  debts  on  any  such  agreement ;  and  averred 
that  he  took  snch  personal  property,  amounting  to  only  about 
$895,  with  the  understanding  that  he  was  the  heir  at  law  of 
Francis ;  and  denied  that  the  plaintiffs'  cause  of  action  accrued 
more  than  six  years,  or  more  than  ten  years,  before  the  com* 
nfenoement  of  this  action. 

The  appellants  claimed  that  the  following  facts  were  established 
by  the  proofs,  viz. :  That  Francis  Wilson  was  a  son  of  Joseph 
WUson,  and  that  he  married  Catharine  Stull,  the  18th  of  Janu- 
Bsy,  1832,  and  died  the  12th  of  June,  of  the  same  year,  seised 
of  the  legal  title  to  the  premises  in  question.  That  on  the  28th 
of  June,  1882,  Joseph  Wilson  understood  and  believed  that  he 
was  the  heir  of  his  son  Francis,  and,  as  such,  the  owner  of  the 
premises  in  question ;  and  did  so  believe,  up  to  the  year  1885, 
at  least.  That  Francis  Wilson,  at  his  death,  was  indebted  for 
the  purchase  money  of  the  premises,  including  interest,  $412,6& ; 
and  he  was  also  then  indebted  on  notes  and  accounts  in  the  fur« 
ther  sum  of  about  $945.  That  on  the  28th  of  June,  1832, 
Joseph,  in  the  belief  that  he  was  the  owner  of  the  premises  as 
die  heir  at  law  of  his  son  Francis,  subject  to  the  right  of  dower 
of  Catharine,  his  widow,  purchased  all  her  right  and  interest,  as 
dower  or  otherwise,  in  the  real  and  personal  property  of  Francis, 
a&d  for  the  consideration  of  $666,  took  firom  her  a  transfer 
thereof,  and  from  John  Stull,  one  of  Francis'  administrators, 
who  was  then  acting  as  her  guardian,  a  bond  guaranteeing  such 
transfer  of  her  title ;  and  that  all  the  parties  to  this  transaction 
then  beUeved  Joseph  to  be  the  owner  of  the  premises,  as  the  heir 
at  law  of  Francis,  and  that  Joseph  would  have  all  the  avails  of 
Francis'  estate,  fully  and  freely,  after  his  debts  were  paid  by 
him,  by  the  transfer;  That  Joseph,  in  that  belief,  put  Andrew 
in  possession  of  the  premises  the  last  of  June,  1882,  to  occupy 
and  cultivate  theoL    And  it  may  be  assumed  (inasmuch  as  tiitf 
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appeUants  offered  to  prove  it)  that  Joseph  and  Andrew,  about  a 
year  afterwards,  made  an  agreement  that  Andrew  should  occupy 
them  under  Joseph,  and  Andrew  then  paid  him  towards  such 
use  and  occupation  the  sum  of  $75.  That  Andrew  continued  in 
8uch  possession  about  17  years ;  and  that  two-thirds  of  the  rent 
of  the  premises  during  the  time  Andrew  occupied  them,  was 
worth  $27,66,  per  year,  at  $2  per  acre.  That  John  StuU  and 
Joshua  W.  Wilson,  administrators  of  Francis,  commenced  ad- 
ministering upon  his  estate  a  very  short  time  after  his  death. 
That  they  made  an  inventory  of  his  personal  estate,  amounting 
to  $846,30^.  That  they  sold  the  personal  estate  at  vendue^ 
except  the  wheat  and  rye,  on  the  26th  of  June,  1832,  for 
$599,21.  That  they  sold  the  wheat  and  rye  to  Demott,  and  on 
the  second  of  November,  1833,  received  therefor  $154,34 ;  and 
that  the  whole  amount  they  received  fofr  such  personal  estate 
was  $753,55 ;  and  that  with  these  proceeds  they  paid  the  debts 
of  Francis,  as  far  as  they  would  go,  and  the  balance  they  paid 
from  moneys  advanced  by  Joseph  Wilson.  That  Joseph  helped 
Joshua  to  pay  the  notes  and  debts  of  Francis,  over  and  above 
what  his  personal  estate  was  sufficient  to  pay,  by  furnishing  him 
with  the  money  to  pay  them ;  and  that  all  this  was  done  without 
rendering  an  account  to  the  surrogate ;  in  the  full  belief,  by  Joseph 
and  the  administrators,  that  Joseph  was  the  owner  of  the  prem- 
ises. That  in  the  year  1832,  they  paid  $65,82 ;  and  between 
that  and  the  first  of  October,  1833,  $544,49,  when  Joseph  com- 
menced advancing.  That  he  and  the  administrators,  in  the  year 
1883,  advanced  $282,64,  and  in  the  month  of  January,  1834^ 
$16,70,  amounting  to  $299,34 ;  and  that  Joseph  then  held  an 
account  against  Francis,  for  accounts  and  notes  paid  for  him 
amounting  to  $448,25,  which  the  administrators  settled  with 
him  and  allowed.  That  the  defendant,  Anna  F.  Wilson,  is  a 
daughter  of  Francis ;  and  was  bom  on  the  seventh  of  Januaiy, 
1833 ;  and  Joseph,  believing  himself  to  be  the  owner  of  the 
premises,  and  in  order  to  make  provision  for  Anna  F.,  on  the 
second  of  April,  1835,  made  a.  note  payable  to  her  when  she 
should  become  of  age,  for  $500.  That  on  the  29th  of  May,  1841, 
Joseph  made  his  will ;  giving  his  real  and  personal  property  to 
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his  wife  for  life,  and  to  his  children  and  grand-children  named 
in  the  complaint,  after  his  dea^,  dividmg  it  into  ten  equal 
shared,  and  giving  to  his  said  children  each  one  share ;  to  Anna 
F.,  one  share ;  and  to  Clarissa  and  Philinda  Demnnd,  one  share ; 
and  making  the  plaintiffs,  Abraham  Wilson  and  David  Dunlap, 
executors  of  such  wilL  That  Joseph  died  the  15th  day  of 
April,  1849 ;  that  his  will  was  proved,  and  letters  testamentary 
issued  to  the  executors,  who  entered  upon  the  execution  thereof, 
on  the  11th  of  June,  1849.  That  in  February,  1850,  Anna  F. 
demanded  and  afterwards Jx)ok  possession  of  the  premises,  and 
commenced  a  suit  at  law  against  Andrew  to  recover  the  rent, 
which  was  at  issue,  but  not  yet  tried.  And  she  now  claimed 
that  the  said  release  of  dower  conveyed  no  interest  whatever  to 
Joseph,  in  the  premises,  as  no  dower  had  ever  been  admeas- 
ured or  assigned ;  and  that  Andrew  was  liable  to  pay  her  for 
the  use  and  occupation  of  the  premises,  without  any  deduction. 

D.  Herroiij  for  the  appellants.  1.  The  testator,  while  the 
bona  fide  possessor  of  the  premises,  as  owner,  advanced  $604,85 
to  relieve  them  firom  a  charge  which  the  respondent  was  bound 
to  pay ;  and,  therefore,  hisTepresentatives  are  entitled,  in  equity, 
to  be  repaid  such  advances  by  her.  (1  Story^s  R.  497, 8.  2  IcL 
605.  2R.&iiS2to^,42to4S.  2Pa^6,586.  5/d561, 
568.  6 /c2. 408  to  406.  4t  Barb.  Eq.  Dig.105.  Scott  Y.Dunn, 
1  Deo.  4*  Bat.  Eq.  425.  Am.  Ch.  Dig.  118.  Shepxsrd  v. 
Melntyrej  5  Danoy  578.  6  John.  Ch.  61,  62.  Basevdt  v. 
Pastj  1  Edw.  Ch.  R.  579,'  582,  8.  Petieward  v.  Prescottj  7 
Veseifj  547.  Mantford  v.  Oibsmj  4  Eastj  458.  Story's  Eq, 
Jur.  i  885,  a,'  1487.)  2.  Thej  are  liable  to  Andrew  Wilson  for 
the  rent  he  has  paid,  and  for  costs  in  case  the  respondent  re- 
covers against  him,  and  they  are  bound  to  protect  him  under 
his  kase.  (1  Cowen's  TV.  M  ed.  154.  5  Man.  ^  Ryl  64^ 
10  Bam.  9r  Or^^^  287.  2  BiU,  116.  1  Id.  100.)  8.  They 
ate  entitled  to  one  third  of  the  rent,  as  the  representatives  <rf 
die  testator,  tiie  owner  of  Catharine's  dower,  in  equity..  (6 
Paige,  408  to  406.)  4.  They  cannot  set  up  iheir  claim  for  ad* 
vaneeSy  in  ihe  respondent's  action,  because  they  are  not  parties^ 
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and  oaght  not  to,  because  they  would  lose  the  balance  orer  and 
above  /the  rent,  and  Andrew  cannot  do  so^  because  he  has  no 
right  to  such  claim.  6.  It  would  be  inequitable  to  permit  the 
respondent  to  xecover  against  Andrew,  because  he  would  thereby 
lose  the  rise  in  value  of  the  land^  if  any,  his  improvements,  and 
the  difference  between  the  rent  he  pays  and  what  she  recovers, 
and  the  executors  would  have  to  pay  the  costs  of  that  action^ 
besides  losing  the  rent  6.  The  executors  have  therefore  a  rig^t^ 
in  equity,  to  compel  the  respondent  to  set  off  her  claim  for  rent 
against  their  claim  for  the  testator's  %ivances,  and^  of  course^  to 
have  an  account  between  them  and  a  balance  struck,  subject  to 
the  payment  of  such  balance,  one  way  or  the  other,  and  on  such 
payment,  to  a  decree  restraining  and  staying  the  respond^t's 
action,  and  all  other  actions  by  her,  for  the  use  and  occupation 
of  the  premises,  and  if  the  balance  is  found  in  their  favor,  that 
she  pay  it  or  convey  the  premises  to  them  to  be  disposed  of  ' 
according  to  the  testator's  wiU.  {Story^s  Eq.  Jut.  k\  1436,  a, 
148T,  a,  852  to  866,  876  to  880,  885, 904.    6  Paiges  Ch.  404.) 

7.  Andrew  has  a  right  to  call  upon  the  executors  to  interpose 
their  shield  to  prevent  a  recovery  by  the  respondent,  and  upon 
the  court  to  decide  to  whom  he  shall  pay  the  rent,  and  when 
paid)  to  be  protected  agunst  further  prosecution  for  it  (8toinfs 
Eq.  Jar.  »  806,  808,  810  to  818,  a,  816,  817,  824.  4  Paige, 
886,  S»l  to  893.  Parks  v.  Jadcsm,  11  Wend.  448,  449,450. 
2  PeAge^  199,  200.    Johnson  v.  Gere,  2  John.  Ch.  Rep.  54&) 

8.  The  appellants  in  this  action  have  all  an  interest  in  obtaining 
the  relief  demanded,  and  are  therefore  proper  parties.  {Code 
of  Procedure,  }(  117  to  119.    Edwards  on  Part,  in  Ch.  2.) 

9.  This  suit  is  properly  brought  to  avoid  circuity  of  action,  aad 
a  multiplicity  of  suits.  (1  Story^s  JR.  498.  Story^s  Eq.  Jur» 
1}  868, 864, 1489.)  10.  The  appeUants'  cause  of  addon  aoemed 
when  tiie  respondent  demanded  and  took  possession  of  the  preoi- 
ises,  and  brought  her  action  in  February,  I860,  not  when  the 
testator  made  the  advances ;  but  if  not,  the  appellants' claim  fw 
advances,  and  the  respondent's  claim  for  rent,  are  to  be  regarded 
m  equity,  a  mutual,  open  and  current  account,  and  the  oans^  ^ 
aotaon  aeerued  ^i  the  time  of  the  last  item  in  such 
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(2  jR;  iR  224,  $  28.  Code  of  Procedure,  i  95.)  It  is  thereforo 
Bot  barred.  11.  There  was  no  loan  by  the  testator  to  the  ad- 
ininiiitrators  of  Francis,  bat  he  advanced  as  owner  of  the  prem- 
ises, and  the  administrators  do  not  seek  to  disturb  the  transaction, 
but  the  respondent  does ;  and  as  the  advances  were  for  her  ben- 
efit and  not  theirs,  they  were  not  necessary  or  proper  parties, 
but  if  ihey  were,  the  appelhints  should  not  have  been  nonsuited 
therefor;  they  should  have  been  ordered  to  be  brought  in. 
{Code  of  Procedure,  i  122.  1  Story's  R.  497,  8.)  12..  The 
testator's  misapprehension  as  to  the  title  to  the  premises,  was  a 
mistake  of  &ct  as  well  as  law,  {Story's  Eq*  Jur.  §i  103, 180,) 
but  if  not,  it  is  immaterial.  The  appellants  are  not  now  seeking 
to  deprive  the  respondent  of  the  land,  but  she  is  seeking  to  de- 
YAy^  them  of  the  rent  of  it,  or  of  the  testator's  advances,  and 
has  taken  it  into  her  own  possession,  thus  disaffirming  and  re- 
pudiating the  whole  transaction,  in  which  the  testator  made  the 
adrances  for  her  immediate  benefit,  and  breaking  up  and  violating 
itts  understanding  at  that  time.  This  the  court  will  not  permit 
her  to  do,  without  repaying  such  advances  to  the  executors. 
(6  Paige,  408  to  406.)  18.  The  referee  erred  in  granting  a 
nonsuit  In  any  view,  the  adyancee  esceeded  the  rent,  and  if 
the  i^pellants  were  not  entitled  to  stay  the  respondent's  action^ 
Bor  set  off  the  rent  against  the  advances,  then  they  were  entitiled 
to  reeorer  the  whole  amount  of  the  advances,  with  interest^ 
^ugh  this  relief  was  not  specifically  demanded  in  the  complaint, 
\Code  of  Procedure,  \  276;)  provided  the  respondent  will  not 
release  her  title  to  th»  land.  And  most  clearly  the  appellantB 
are  entitled  to  the  relief  of  repayment,  to  the  extent  of  the  rent, 
which  the  respondeit  is  now  seeking  to  recover.  She  oannot 
be  aHowed  to  take  the  rent  without  making  compeisation  for 
Hie  advfoioes,  to  that  extent  And  the  appellants  are  entitled 
to'restnan  her  from  prosecuting  any  other  action  fcr  rent  or 
\  prt^ts. 


Mim,  B.  Seeley,  for  the  respondent  I.  The  administratoni 
4i  Fmnois  Wibon'js  estate,  John  Stall  and  Joshua  W.  WSsoa, 
•ImM  have  been  made  parties  to  thto  smt    The  ekim  tint 
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the  legal  representatiyes  of  Joseph  Wilson  had  (if  any)  against 
the  estate  of  Francis  Wilson,  decea;8ed,  for  money  paid,  &c.  was 
against  the  administrators,  and  must  be  adjusted  between  the 
executors  of  Joseph  Wilson,  deceased,  and  said  administrators. 
It  could  not  be  a  lien  upon  the  estate  of  Anna  F.  Wilson,  in- 
herited from  her  father,  Francis,  until  proper  steps  had  been 
taken  to  settle  the  amount  due,  and  sale  made  upon  the  application 
of  the  administrators  to  surrogate  to  pay  debts,  &c.  {Cavell 
T.  Weston  and  others,  20  John.  414.)  II.  The  legal  title  to 
the  twenty  acres  was  in  Francis  Wilson,  deceased,  and  his  post- 
humous child,  Anna  F.  Wilson,  the  defendant,  inherited  the 
same.  Andrew  Wilson  and  Joseph  Wilson,  both  knew  of  Ute 
birth  of  Anna  F.,  at  or  near  the  time,  and  that  she  was  the  child 
and  heir  of  Francis.  The  claim  that  Joseph  Wilson  believed 
he  was  the  heir  at  law  of  Francis,  was  a  mistake  of  law  merely. 
Money  paid  under  such  circumstances  is  considered  a  gift,-  and 
cannot  be  recovered  back.  {Mowatt  and  others  v.  Wright^ 
1  Wend.  855.  Doug  ATI.  SeeT  Paige,lS1.)  HI.  Theagree- 
Inent  between  Andrew  Wilson  and  Joseph  Wilson  to  lease  Anna 
F.  Wilson's  land  was  an  unlawful  agreement  and  void.  (1 22.  jK 
782,  2d  ed.  §  147.  4  Kenfs  Com.  446.  1  Cowen's  Tr.  129, 
240, 2d  ed.)  The  money  alledged  to  have  been  paid  by  Andrew 
Wilson  to  Joseph  Wilson  for  rent  of  twenty  acres  was  in  viola- 
tion of  the  provisions  and  spirit  of  the  statute,  and  could  not  be 
recovered  back.  {Perkins  v.  Savage,  15  Wend.  412.  Comyn 
on  Con.  589,  New-  York  ed.  2  WUs.  841,  847.)  The  making 
said  lease  was  a  misdemeanor.  (2  R.  S.  576,  i  6.  4  Kenfs 
Com.  447.)  Deeds  of  lease  are  grants.  The  offer  to  show  such 
a  contract,  was  therefore  properly  rejected.  IV.  The  eonvej- 
ance  of  the  widow's  dower  right  to  Joseph  Wilson,  before  the 
same  had  been  assigned  or  admeasured  to  her,  was  void.  The 
absolute  receipt  of  an  assignment  before  the  widow  has  any  es- 
tate, is  thus  stated  by  Mr.  Cruise,  in  his  digest :  ^  Upon  the 
death  of  the  husband,  the  right  to  dower  which  the  wife  acquired 
by  the  marriage,  becomes  consummate ;  but  unless  the  preciae 
portion  of  land  which  she  is  to  have  is  particularly  specified,  as 
was  formerly  sometimes  done,  she  cannot  enter  till  dower  is 
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assigned  to  her ;  for  she  might,  in  that  case,  choose  whatever 
part  of  the  hinds  she  pleased,  which  would  b^  injurious  to  the 
heir.  The  widow  has  therefore  no  estate  in  the  lands  of  her 
hnsband,  till  itesignnient,  for  the  law  casts  the  freehold  on  the 
heir,  inunediately  upon  the  death  of  the  ancestor."  {Cruises 
Digest^  tit.  6  of  Dower^  cA.  3,  S 1.)  The  right  of  dower,  until 
it  is  duly  admeasured  and  assigned,  cannot  be  aliened  so  as  to 
enable  the  grantee  to  maintain  an  action  for  it  in  his  own  name. 
(Jackson  ex  dem.  TotteUy  v.  AspeUy  20  John.  412.)  Until  assign- 
ment, she  has  a  right  of  action  only;  she  could  not  convey.  {ScoU 
7.  Howard^  8  Barb.  8.  C.  Rep.  819, 321.  Green  v.  Putnam,  1 
Id.  506.)  The  widow  may  release,  but  she  cannot  before  her  dower 
is  assigned,  invest*  another  person  with  a  right  to  maintain  an 
action ;  nor  can  she  convey  or  assign  it.  {Id.  Ritchie  v.  Pui- 
nam,  18  Wend.  524.  10  Id.  414,  419.  2  Cowen,  651.  17 
John.  168.  20  Id.  412.  4  Kenfe  Com.  61.  2  Comst.  245.) 
V.  Her  conveyance  of  dower,  as  the  widow  of  Francis  Wil- 
son deceased,  could  not  transfer  any  interest  belonging  to 
Anna  F.,  as  her  guardian,  in  socage.  (13  Wend.  524,  526.) 
The  conveyance  and  guaranty  was  improperly  admitted.  The 
widow  could  not  control  the  real  estate  of  her  child ;  and  the 
conveyance  of  her  dower  right  does  not  assume  to  convey 
any  other  than  her  own  right  VI.  There  was  no  money  fur- 
nished the  administrators  to  pay  debts,  until  October,  1883,  by 
Joseph  Wilson,  deceased,  and  about  nine  months  after  the  birth 
of  Anna  F.,  and  when  Joseph  Wilson  knew  he  was  not  the  heir 
of  Francis.  The  payment  of  a  debt  under  such  circumstances, 
could  create  no  lien.  It  was  a  gift. .  (1  Wend.  355.)  YIL  The 
sum  of  $187,14,  alledged  to  have  been  paid  or  loaned  to  Francis, 
by  Joseph  Wilson,  April  7, 1832,  was  an  advancement  (1 R.  8. 
744,  ii  28,  24,  25.)  If  the  father  buys  hmd  and  pays  for  it,  and 
has  the  deed  made  to  the  child,  the  inference  of  law  is  that  it  is 
an  advancement  to  the  child,  and  not  a  resulting  trust  (5  Barb. 
482.)  His  last  will  and  testament  considers  it  an  advance- 
ment Yin.  There  can  be  no  such  thing  as  a  resulting  trust 
in  fikvor  of  the  party  paying  the  money.  (1  R.  8.  722,  ii  51, 
5^  68.    5  JBdrft.  438.)    Voluntary  conveyances  ure  effectual 
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between  the  parties,  and  oannot  be  set  aade  by  grantor,  aitlioiigk 
he  afterwards  becbmes  dissatisfied  with  the  tsransaetion.  1  Sior. 
Eq.  Jur.  871.)  IX.  If  the  payments  made  by  Joseph  WilsoOi 
deceased,  of  the  debts  of  Francis,  or  the  kxins  made  to  the  ad- 
nmiistrators  of  Francis'  estate,  created  a  debt  against  the  real 
estate  of  Francis,  the  statute  of  limitatieBS  applies.  More  than 
seventeen  years  have  expired  since  the  cause  of  aotion,  if  any, 
accrued.  (1  Sand.  S.  C.  Rep.  220.)  X.  On  the  29th  day  of 
May,  1841,  Joseph  Wilscm  made  his  will,  and  in  the  same  de- 
clares, ''  at  sundry  times  and  ways  previous  to  making  said  will, 
he  has  distributed  to  each  of  his  heirs-at-law  the  share  that  it 
had  been  his  pleasure  during  his  lifetime,  to  bestow  on  each  of 
them  respectively,"  This  shows  it  to  be  an  advancement,  and 
so  intended  by  the  testator;  and  the  will  is  a  bar  to  this  suit 
(1  R.  S.  744,  a  28,  24,  25.)  XL  The  reKef  demanded  in  the 
complaint  could  not  be  granted,  even  if  Anna  had  received 
the  twenty  acres  charged  specifically  with  the  payment  of  the 
money.  (5  Barb.  399.)  Her  personal  estate  should  be  first 
exhausted,  or  the  remedy  against  her  personally  should  be  ex- 
hausted, befere  the  lien  could  be  enforced  against  the  land  sub- 
ject to  the  charge.    {Id.  412.) 

Bjf  the  Courij  Johnson,  J.  The  grounds  upon  whieh  the 
plaintifiis  rriy  to  maintain  this  action  are  tiiat  Joseph  Wilson, 
the  testator,  in  the  honest  belief  that  he  was  the  owner  of  tha 
real  estate  as  the  h^  at  law  of  his  son  Francis,  paid  off  debts 
against  the  estate  which  were  a  lien  and  diarge  upon  the  land^ 
And  that  tbe^  defendant  Anna  F.  Wilson,  &e  real  heir  at  Iftw 
of  Francis,  and  the  true  owner  of  the  inheritance,  having  taken 
the  inheritance  from  the  possession  of  the  lessee^  Joseph  Wit 
son  thus  relieved  and  disencumbered  of  this  charget,  is  liable  in 
equity  to  account  and  pay  to  the  personal  repreaentatifves  of 
Joseph,  the  testator,  the  amount  of  such  indebtedness.  If  that 
were  die  true  state  of  tiie  case,  I  am  clearly  of  the  opinion  that 
an  action  to  obtain  equitable  relief  of  this  character  might  be 
sustained,  at  least  in  favor  of  ihe  heirs.  The  princiide  of  sub* 
vqgatiea  would  a^^ly  m  such  a  ease  wi^  pecvdiar  force.    Th» 
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court  would  Bobstitnte  the  bona  fide  occupant  who  had  paid  off 
the  lien  or  inoambrance  in  good  faith,  supposing  hiodself  the 
owner,  in  the  place  of  the  creditor,  and  give  him  the  benefit  of 
the  lien  as  againat  the  real  owners  taking  the  estate  thus  dis- 
eacombered  even  after  a  recovery  at  law.  {Bright  v.  Boyd, 
1  jSirory,  478.  S.  G.  Id.  606.)  This  court  decided  the  same 
principle,  in  this  district,  in  the  case  of  CameU  r.  Verscelins 
mud  others.  In  the  latter  case  the  plaintiff  Cornell  had  pur- 
chased the  land  of  the  executors  of  Starkey  un^er  a  supposed 
power  in  the  will.  While  in  possession  he  furnished  money  to 
pay  off  a  mortgage,  under  which  the  premises  had  been  sold, 
while  the  act  authmzing  a  redemption  from  such  sales  was  in 
force.  Afterwards  the  heirs  of  Starkey  repudiated  this  contract 
of  the  executors,  and  brought  ejectment  against  Cornell  and  re- 
oovored  possession.  On  a  bill  filed  by  Cornell  agtdnst  the  heirs, 
this  court  subrogated  him  to  the  rights  of  the  purchaser  nnder 
the  mortgage  sale,  and  decreed  that  the  amount  so  paid  should 
be  a  lien  upon  the  land,  in  the  hands  of  the  heirs.  In  Bright 
T.  Baydy  it  will  be  seen  that  the  debts  of  the  testator  had  been 
made  a  charge  upon  the  land,  and  the  land  sold  by  tho  admin- 
istrator under  the  authority  of  law,  for  their  payment.  The 
authiMrity  was  not  regularly  executed,  and  the  title  of  the  pur- 
diaser  in  consequence  failed.  But  the  debts  were  paid  and  the 
land  relieyed  firom  the  charge,  and  the  bona  fide  purchaser  was 
therefore  properly  substituted  in  the  place  of  the  creditors  and 
the  lands  cluurged  in  his  favor.  That  case  also  goes  fiffther, 
and  holds  that  the  bona  fide  purchaser  and  possessor  may  also 
aoBtain  a  bill  and  recover  for  permanent  meliorations  and  im* 
provements  made  by  him  after  the  true  owner  has  recovered 
possession  at  law.  So  far  the  case  is  opposed  to  the  authority 
of  Btanam  ymRUehie,  (6  Paigey  890.)  But  that  question  is  not 
raised  in  tins  case. 

Here  however,  neither  the  demands  of  the  testator  against 
ibm  estate  of  his  son,  nor  those  piud  off  by  him  to  other  cred- 
ileni  of  the  estate,  were  ever  any  lien  (or  charge  upon  the  land 
la  question.  The  lands  were  purchased  by  the  son,  of  StulL  A 
portion  of  the  jmebBae  money  was  paid,  and  the  balanoe  sieeofed 
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by  the  note  of  Francis  signed  by  bis  father  Joseph  as  snrefy, 
which  was  given  directly  to  Leconte,  a  creditor  of  Stall,  and 
StuU  conveyed  absolutely.  It  is  clear,  theref^e,  that  there 
was  no  lien,  .even  in  equity,  upon  the  land,  for  the  purchase 
money.  StuU  had  none,  nor  had  Leconte.  And  the  mere  cir- 
cumstance of  the  father's  signing  the  note  as  surety  would  give 
him  none  where  none  was  retained  by  the  vendor.  Had  he 
loaned  the  son  all  the  money  to  make  the  purchase,  it  would 
have  given  hiig  no  lien  upon  the  land  when  purchased.  {Cd- 
linson  v.  Owenj  6  CfiU  ^  John,  4.) 

So  far  therefore  as  the  testator  had  loaned  money  to  the  intes- 
tate, or  paid  demands  for  which  he  was  surety,  he  was  a  mere 
creditor  of  the  estate.  And  allowing  him  to  be  subrogated  to 
the  rights  of  the  other  creditors  whose  debts  he  paid — which  is 
the  most  these  plaintiffs  can  claim — ^he  could  be  regarded  as 
nothing  more.  As  I  understand  the  case,  this  was  his  own 
view  of  the  matter ;  for  he  presented  his  claims  to  the  adminis- 
trators and  had  them  allowed.  Thus  he  was  in  a  situation  to 
have  made  his  demands  a  charge  upon  the  land,  by  instituting 
proper  proceedings.  But  this  he  did  not  do.  All  his  claims, 
therefore,  remained  mere  debts  against  the  personal  represen- 
tatives of  the  intestate,  or  against  the  heirs  in  respect  to  the 
land  descended,  after  the  personal  estate  was  exhausted.  The 
heir  took  an  absolute  title,  to  the  land,  subject  only  to  be  de- 
feated or  charged  with  the  debts  of  the  intestate  either  by 
the  representatives  or  the  creditors  taking  the  steps  author- 
ized by  statute.  {Pierce  v.  Alaapy  8  Barb.  Ch.  Rep.  186, 187, 
195.  Cw^  V.  Weston^  20  John.  414.)  It  may  perhaps  be 
said,  in  a  loose  general  sense,  that  unpaid  debts  are  a  charge 
upon  the  land  in  the  hands  of  the  heir  after  the  personal  estate 
is  exhausted,  because  they  may  be  made  a  chargp.  But  they 
are  no  lien  for  any  substantial  purpose,  either  in  law  or  equity, 
until  made  so  by  proper  proceedings. 

Conceding,  therefore,  that  the  testator,  in  the  bona  fide  belief 
Ili9>t  he  was  owner  as  heir,  paid  off  some  of  the  debts  of  intestate 
to  prevent  their  being  charged  upon  the  land,  and  negleeted  to 
take  wy  steps  to  make  his  own  demands  a  lien,  what  fbUows?' 
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The  delris  never  having  become  a  lien  or  charge,  his  mistake 
ae  to  his  rights  could  not  make  them  so. 

It  is  not  pretended  that  any  pennanent  improvements  have 
been  made  upon  the  land,  and  it  has  never  been  charged  vith 
any  debts ;  and  it  is  not  perceived  how  the  fact  of  the  owner  hav- 
ing taken  rightfhl  possession  of  it  raises  any  equity  in  favor  of 
the  plsintiffii,  to  sustain  this  action.  She  has  not  taken  the 
land  relieved  from  any  bnrthen,  for  none  was  ever  imposed  upon 
it  The  demands  still  remain  as  they  were  originally,  demands 
against  the  administrators  or  against  her  personally  in  respect 
to  the  lands  descended,  unless  the  statute,  of  limitations  has 
run  against  them.  It  is  only  on  the  ground  of  some  equitable 
interest  in  the  land  that  a  suit  of  this  kind  can  be  sustained. 

There  can  be  no  pretense  of  fraud  in  the  case.  It  cannot 
with  any  show  of  reason  be  alledged  that  the  defendant  stood 
by  and  permitted  the  testator  to  make  these  payments  and  take 
possession,  without  giving  notice  of  her  title.  She  was  then  a 
mere  infant,  and  incapable  of  comprehending,  much  less  pro- 
tecting, her  rights.  Neither  her  acts  nor  her  silence,  under 
such  circumstances,  prejudice  her  rights.  {Putnam  v.  RUchiej 
6  PaigBj  402.)  I  confess  I  do  not  see  what  is  to  prevent  the 
statute  running  agsdnst  these  demands.  If  the  testator  in  pay- 
ing (^  the  creditors  of  the  estate  of  the  iatestate,  so  far  as  he 
did  pay  them,  acted  in  the  belief  that  they  were  or  might  be 
chargeable  upon  him  in  respect  to  the  lands  descended,  that  was 
clearly  a  mistake  of  law  for  which  he  alone  was  responsible,  and 
would  not  I  apprehend  prevent  the  statute  operating  upon  them* 
It  is  perfectly  certain  that  he  knew  all  the  facts  necessary  to  a 
eonect  understanding  of  his  rights.  He  knew  of  the  birth  of 
the  defendant,  immediately  after  it  happened,  and  there  is  not 
a  particle  of  evidence  to  show  that  he  acted  under  erroneous  ad- 
vioe  as  to  his  legal  rights.  He  represented  to  his  counsel,  at 
the  time  of  making  the  bargain  with  the  iridow,  that  his  son 
liad  died  without  issue.  But  this  was  several  months  before 
the  iMrth  of  the  defendant,  whm  he  might  have  supposed  such 
to  be  the  &ct  It  is  not  to  be  presumed  that  any  one  having 
mxy  knowledge  of  the  law  could  have  advised  him  that  he  could 
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inherit  the  estate  of  his  son,  to  the  exclasion  of  the  poBthmnoiui 
child,  and  it  is  not  shown  that  he  was  so  advised. 

Indeed  were  the  whole  case  to  turn  upon  the  question  as 
to  whether  the  testator  really  believed  he  was  the  true  heir  and 
owner,  after  the  birth  of  the  defendant,  it  is  quite  doubtful 
whether  this  action  could  be  sustained.  It  is  true  there  is  some 
general  evidence  as  to  what'he  believed  and  supposed,  and  more 
of  the  same  tenor  offered.  But  looking  at  his  acts,  it  seems  to 
me  they  all  tend  to  a  different  conclusion.  To  be  sure  he  took 
possession  of  the  land,  and  leased  it  to  the  plaintiff  Andrew. 
But  the  complamt  expressly  alledges  that  it  was  leased  until  the 
defendant  should  arrive  at  the  age  of  twenty-one  years.  But 
again ;  by  his  will  he  undertakes  to  dispose  of  all  his  estate 
real  and  personal  which  he  had  not  before  conveyed  and  dis- 
posed of,  and  does  not  undertake  to  devise  this  land.  Still  fur- 
ther, why  bring  in  his  account  against  the  estate  and  have  the 
administrators  allow  it  ?  All  these  acts  tend  strongly  to  show  that 
he  was  by  no  means  ignorant  of  the  defendants'  rights.  But 
the  nonsuit  was  not  asked  for  on  this  ground,  and  I  forbear  to 
comment  further  upon  it. 

The  question  of  the  right  of  the  widovr's  dower  interest  rests 
upon  different  principles.  I  am  inclined  to  the  opinion  that  in 
equity,  the  purchase  by  Joseph  Wilson  of  the  dower  right  of 
the  widow  will  be  protected  as  against  the  claim  of  the  heir,  for 
rent,  within  the  principles  asserted  in  Putnam  v.  Ritchie. 
Although  there  was  never  any  assignment  of  dower,  and  there^ 
fore  no  title  which  could  be  assigned  or  conveyed,  yet  equity 
will  notice  the  interest  and  protect  it,  where  it  can  do  so,  by 
way  of  compelling  a  party  to  do  equity  who  comes  into  court 
asking  for  relief.  The  widow  might  have  disaffirmed  her  bar- 
gain when  she  became  of  age,  but  she  did  not,  and  after  this 
lapse  of  time  must  be  taken  to  have  sanctioned  it  after  attaining 
her  majority ;  at  least  as  against  the  claims  of  the  heir.  But 
there  was  no  necessity  of  bringing  this  suit  to  protect  that  in- 
terest, if  indeed  the  executors,  as  such,  had  any  thing  to  do  with 
it.  The  plaintiff  Andrew,  the  lessee  as  he  claims  to.  be  of 
Joseph  Wilsouy  could  have  availed  himself  of  that  as  a  defense 
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to  the  Btdt  agaiiiBt  him  for  the  use  and  occnpation  of  the  prem- 
ises 80  far  as  to  prevent  a  recovery  of  two-thirds.  Equitable 
defenses  are  now  allowed^  so  far  as  to  prevent  recoveries  at  law 
where  they  could  not  be  had  in  equity.  Or  in  other  words 
equitable  defenses  to  defeat  inequitable  recoveries  on  mere  legal 
demands.  He  could  certainly  in  that  suit  use  the  equitable 
rights  with  which  his  lessor  was  clothed,  to  protect  himself 
against  an  unjust  recovery.  The  right  which  his  lessor  had 
was  not  an  interest  in  the  land,  but  an  interest  in  the  rents  and 
profits  of  the  land,  in  equity.  And  as  the  rents  and  profits  are 
the  subject  of  that  suit,  I  see  no  difficulty  in  adjusting  it  there. 
I  am  therefore  of  opinion  that  the  nonsuit  was  properly  granted, 
and  that  the  judgment  of  the  special  term  must  be  affirmed. 

[Catuga  General  Term,  Jane  7, 1852.    Sdden^  T.  R.  Strong  and  Johnson, 
Justices.] 


Baxter  vs.  Ryeass,  adm'r,  &c. 

The  assignee  of  covenants  of  warranty  and  for  quiet  enjoyment,  who  has  been 
legally  damnified  by  the  ouster  of  his  tenants  or  assi§:nees,  may  maintain 
an  action  against  the  original  grantor.  But  he  must  first  make  satisikction 
upon  his  own  ooTenant^  to  the  persons  OTicted. 

In  an  action  by  such  assignee,  against  the  grantor,  on  the  covenants  of  waiv 
ranty,  &c.  upon  his  producing  the  record  of  a  Judgment  in  ejectment,  against 
his  tenants,  for  the  recovery  of  the  land  conveyed,  and  proving  the  payment 
by  him  of  the  costs  Of  the  suit,  he  is  pnma  facie  entitled  to  recover  bade 
the  pnrchase  money  paid,  interest  upon  it  for  six  years,  and  the  costs  of 
the  suit. 

This  is  the  measure,  and  the  only  mei^ure,  of  the  damages.  In  no  event,  un- 
less there  be  a  special  covenant  to  that  efflsct,  can  the  annual  value  of  the 
land,  or  the  mesne  profits  recovered  against  the  party,  be  resorted  to,  to 
fix  the  measure  of  damages. 

In  such  an  action,  proof  by  the  defendant  that  after  the  eviction  of  the  plain* 
tiff  the  latter  had  by  a  second  action  of  ejectment  recovered  possession  of 
the  premises,  and  ever  since  enjoyed  the  same,  under  his  original  title,  wfl] 
not  constitate  a  complete  defense,  or  bar  the  plaintiff  of  his  rig)it  of  reo^« 
tty  U^  the  tioreittttti  in  bis  dMd. 
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la  sacb  a  case  the  restoration  of  the  premises  goes  in  nutigation  of  the  dam- 
ages, merely,  and  does  not  work  a  complete  satisfaction. 

Where  a  grantee  of  premises  leases  the  same  to  third  persons,  who  are  snhse- 
qi^ently  eyicted  hy  a  person  claiming  under  a  paramount  title,  the  grantee's 
right  <^  action  against  the  grantor,  upon  the  coyenants  of  warranty  and  Ibr 
quiet  ei^oyment,  contained  in  his  deed,  depends  entirely  upon  the  questiai 
of  his  liahility  to  respond  to  the  persons  evicted.  If  he  has  made  satisfiie- 
tion  to  them,  without  heing  under  any  legal  obligaUon  to  do  so,  this  will  not 
give  him  a  right  of  action  against  the  grantor. 

It  is  only  upon  a  breach  of  his  covenant  to  his  lessees,  and  payment  of  dam- 
ages consequent  thereon,  that  the  grantee  has  the  right  to  go  back  and 
maintain  an  action  upon  a  covenant  In  his  deed. 

Accordingly,  where  the  lease  under  which  the  persons  evicted  held  the  prem- 
ises was  a  lease  or  agreement  for  five  years,  not 'under  seal,  without  any 
express  covenant  in  it,  or  the  terms  grant  or  demise,  or  any  word  import^ 
ing  a  covenant ;  Hdd,  that  moneys  paid  by  the  lessor  to  the  lessees,  upon 
their  eviction,  could  not  be  recovered  back  in  an  action  by  him  against  the 
grantor. 

Motion  by  the  defendant  to  set  aside  the  report  of  « 
referee.  The  action  was  brought  by  Thomas  Baxter,  against 
Joseph  W.  Byerss,  administrator  of  John  P,  Kyerss,  deceased, 
to  recover  damages  for  the  breach  of  a  covenant  of  war- 
ranty, contained  in  a  deed  of  conveyance  of  certiun  lands 
in  the  comity  of  Yates,  executed  by  the  said  John  P.  Byerss, 
in  his  lifetime,  and  several  issues  of  fact  having  been  join- 
fA  upon  the  matters  set  forth  in  the  declaration,  the  cause 
was  referred  to  Daniel  Morris,  sole  referee ;  before  wh<mi  the 
cause  was  brought  to  a  hearing  in  August,  1819.  Upon  such 
hearing,  the  counsel  for  the  plaintiff  introduced  and  read  in  evi- 
dence a  deed,  bearing  date  the  16th  day  of  April,  1881,  executed 
^y  John  P.  Byerss  to  one  Esek  Wilber,  for  the  consideration,  as 
therein  expressed,  of  sixteen  hundred  dollars,  duly  pro¥ed  and 
recorded  in  the  Yates  county  clerk's  office.  May  6th,  1881,  con- 
veying one  hundred  and  nine  and  sixty-seven  one  hundredths 
seres  of  land,  in  Milo,  Yates  county,  aforesaid,  and  coiitaining 
covenants,  of  which  the  following  is  a  copy,  to  wit:  ^' And  the 
said  John  P.  Ryerss  does  hereby,  for  himself,  his  heirs,  OKeestom 
and  administrators,  covenant  with  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  that  he,  the  said  John  P.  Byerss,  at 
the  time  of  the  ensealing  and  delivery  of  these  presents,  is  seised 
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€f  Uk  estate  in  fee  simple)  in  the  above  granted  and  bargained 
premisee,  and  has  power  to  grant  and  oonvey  the  same  in  man- 
ner aforesaid ;  and  that  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  shall  peaceably  and  quietly  hold  and  enjoy 
the  same,  and  that  the  same  are  free  froui  incumbrances,  and 
that  the  said  John  P.  Byerss  and  his  heirs,  the  said  granted  and 
bargained  premises  to  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  will  warrant,  and  by  these  presents,  fwever 
defendf"  The  plaintiff's  counsel  next  produced/  in  evidence,  a 
deed,  dated  November  3d,  1831,  from  Esek  Wilber  to  Thomas 
Baxter,  the  plaintiff  for  the  consideration,  as  expressed  therein, 
of  $5033,45,  duly  proved  and  recorded  in  the  same  clerk's  office, 
November  Sth,  1831,  conveying  the  premises  aforesaid,  together 
with  other  lands.  The  plaintiff's  counsel  next  produced  and 
read,  in  evidence,  a  lease,  in  the  words  following,  to  wit :  ''An 
article  of  agreement,  made  this  first  day  of  April,  1835,  between 
Thomas  Baxter,  of  the  town  of  Milo,  county  of  Yates,  of  the 
first  part,  and  John  C.  Wheeler  and  George  0,  Wheeler,  of  the 
same  place,  of  the  second  part,  witnesseth :  the  party  of  the  first 
par^  agrees  to  let  to  the  parties  of  the  second  part  the  farm 
Ibnnerly  owned  by  Esek  Wilber,  in  said  town,  now  occupied  by 
Wm.  Baxter,  containing  about  two  hundred  and  fifty  acres,  for 
the  term  of  five  years  from  the  date  of  this  lease,  for  the  sum  of 
two  thousand  two  hundred  and  fifty  dollars,  in  manner  following, 
to  wii :  four  hundred  and  fifty  dollars  on  the  first  day  of  April 
next,  four  hundred  and  fifty  dollars  annually  until  the  above 
mentioned  sum  is  paid,  and  the  parties  of  the  seccwid  part  agree 
to  ps^  to  the  party  of  the  first  part  the  above  sum  as  above 
sti^;^  aiid  to  work  the  farm  in  a  fiurmer-Uke  manner,  and  not 
keep  more  thm  three  fires  from  tiie  wood  on  said  &nn,  and  not 
wt  any  peea  timber  for  fire  wood  if  there  should  be  dry  enough 
lor  said  three  fires,  and  not  to  use  any  green  timber  except  what 
is  n^oessary  for  to  keep  in  repair  the  fences  on  said  farm,  end 
keep  and  leave  said  farm  and  buildings  in  as  good  repair  and 
condition  in  all  respects  as  it  now  is,  and  to  pay  all  taxes  that 
luay  be  assessed  on  said  farm  for  the  above  term  of  years.  In 
witttess  whereof,"  d&c.     This  lease  was  thus  indorsed:  "In 
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addition  to  the  within  article  of  agreement,  it  is  forther  stipu- 
lated and  agreed  on  the  party  of  the  first  part  that  the  said 
parties  of  the  second  part  have  the  right  and  privilege  to  reap 
and  store  the  crop  of  grain  which  they  shall  or  may  have  in  the 
ground,  on  the  within  mentioned  farm  at  the  Qzpiraiion  of  said 
term ;  and  on  the  party  of  the  second  part  that  the  sud  party 
of  the  first  part  have  the  right  and  privilege  of  keeping  and 
storing  the  grain  which  is  now  in  the  ground  on  said  farm.  And 
it  is  particularly  agreed  on  the  said  second  party  that  they  will 
pull  up  the  noxious  weeds  that  shall  spring  up  on  the  said  hrokf 
at  least  once  in  each  year,  so  as  to  leave  it  as  clear  of  weeds  as 
it  now  is,  hut  they  are  not  bound  to  leave  it  any  clearer  than  it 
now  is."  This  indorsement  was  signed  by  the  parties  and  dated 
the  second  day  of  April,  18S5.  The  execution  of  the  foregoing 
lease  and  agreement  was  admitted  on  the  part  <^  the  defendant, 
and  also  that  the  premises  mentioned  in  the  lease  embrace  the 
same  premises  described  in  the  above  mentioned  deed  from  John 
P.  By^rss  to  Esek  Wilber.  The  plaintiff's  counsel  then  offered, 
in  evidence,  an  exemplified  copy  of  the  record  of  a  judgment  re- 
covered in  the  supreme  court,  in  an  action  of  ejectment,  where 
Herman  H.  Bogert  was  plaintiff,  and  John  C.  Wheeler  and 
George  C.  Wheeler  were  defendants,  to  recoveir  possession  of 
certain  premises,  particularly  described  in  the  declaration  in 
that  action.  •  Judgment  was  in  favor  of  the  plaintiff  for  the 
entire  premises,  and  that  he  recover  possession  thereof;  by 
which  judgment  the  plaintiff  therein  also  recovered  against  the 
defendants  six  cents  damages,  and  the  s^m  of  $95,92,  for  his 
costs  and  charges  adjudged  to  him  of  increase ;  which  damages, 
costs  and  charges  in  the  whole  amounted  to  $96,98,  and  the 
record  thereof  was  signed  and  filed  July  7th,  1887.  To  the  in- 
troduction of  this  judgment  record,  or  the  exemplified  copy 
thereof,  in  evidence,  the  defendant,  by  his  counsel,  objected,  oa 
the  ground  of  irrelevancy,  and  because  John  P.  Ryerss  was  not, 
nor  was  his  personal  representative,  in  any  way  a  party  to  that 
action,  nor  to  the  record,  and  that  the  defendant  could  not  be 
bound  or  have  his  rights  determined  by  it.    The  objection  mm 
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OTenmled  by  the  referee,  and  an  exception  to  the  decision  taken 
by  the  defendant's  counsel,  and  the  evidence  was  received. 

The  plaintiff  here  offered,  in  evidence,  an  exemplified  copy  of 
a  writ  of  possession  void  fieri  facias,  issued  to  the  sheriff  of  the 
county  of  Yates,  upon  the  above  mentioned  judgment  in  eject- 
ment, tested  July  10th,  1837,  by  nrhich  writ  said  sheriff  was 
commanded  to  deliver  possession  of  said  premises  to  the  plain- 
tiff in  Bidd  judgment,  and  to  levy  of  the  goods,  chattels,  lands 
and  tenements  of  the  defendants  therein,  the  sum  of  ^95,98, 
being  the  damages  and  costs  aforesaid,  besides  his  fees,  which 
sud  writ  was  returnable  July  15th,  then  instant ;  on  which  last' 
mentioned  day  the  sheriff  returned  to  said  writ,  by  an  indorse- 
ment in  writing  thereon,  signed  by  him,  that  by  virtue  thereof 
he  had  delivered  possession  of  the  premises  to  the  plaintiff  in 
said  judgment,  and  had  caused  to  be  made  of  the  goods,  chattels, 
lands  and  tenements  of  the  defendants,  named  in  said  writ,  the 
said  damages  and  costs  as  he  was  therein  commanded.  Filed 
January  17th,  1838.  To  this  evidence  the  defendant  objected, 
on  the  same  grounds  as  he  before  objected  to  the  evidence  of 
said  recovery  in  ejectment.  The  objection  was  overruled  by  the 
referee,  and  the  evidence  received ;  to  which  decision  the  de- 
fendant excepted.  The  plaintiff  then  offered,  in  evidence,  an 
exemplified  copy  of  suggestions  for  mesne  profits  subjoined  to 
said  judgment  record ;  abo,  an  exemplified  copy  of  the  circuit  roll 
and  postea  of  proceedings  upon  such  suggestion  for  mesne  profits, 
and  an  exemplified  copy  of  the  minutes  of  the  trial  at  the  circuit 
of  the  issue  on  such  circuit  roll ;  to  each  of  which,  respectively, 
the  defendant  objected,  on  the  ground  of  irrelevancy ;  that  there 
was  no  allegation  in  the  declaration  pointing  to  or  authorizing 
the  introduction  of  any  part  of  such  proof,  and  as  relating  to 
transactions  between  other  parties,  by  which  the  defendant  was 
not  bound.  The  referee  overruled  the  objection  as  to  each  item 
of  the  proof  so  offered,  respectively,  and  received  all  the  evi- 
dence BO  offered;  to  which  decision  the  defendant  excepted. 
From  which  postea  and  minutes  of  trial  it  appeared  that  tho 
l^aintiff  in  said  ejectment  suit  recovered  a  verdict  against  the 
defendants  therein  for  mesne  profits,  for  the  sum  of  $848. 
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The  plaintiff  then  called  Jostns  S.  Glover,  as  a  witness,  irlto 
testified  that  he  was  attorney  for  Bogert  in  the  ejectment  suit, 
and  continued  the  proceedings  for  the  recovery  of  mesne  profits ; 
that  there  was  no  judgment  ever  entered  on  this  verdict  The 
damages  were  paid  by  Mr.  Baxter.  To  this  testimony,  that  the 
damages  were  pud  by  Mr.  Baxter,  the  defendant  objected;  the 
objection  was  overruled  by  the  referee ;  to  which  decision  the 
defendant  excepted.  The  evidence  was  received.  The  witness 
testified  that  the  amount  of  costs  in  that  proceeding  of  the 
pUintiff  against  the  Wheelers  was  ^124 ;  they  were  liquidated 
hi  that  sum.  Baxter  paid  the  costs  on  the  day  the  bill  was 
noticed  for  taxation,  the  26th  July,  18S9.  He  paid  also  the 
amount  of  the  verdict,  being  #348,  and  interest  on  the  same  from 
the  time  of  its  rendition,  being  $16,19.  All  the  testimony  by 
this  witness  in  respect  to  the  payment  of  mesne  profits,  damages, 
costs  and  interest,  or  either  of  them,  was  objected  to  in  time  by 
the  defendant's  counsel ;  the  objection  was  overruled,  and  the 
evidence  received,  subject  to  the  objection ;  its  admissibility  to 
be  determined  by  the  referee  in  deciding  the  cause ;  to  which 
decision  the  defendant  excepted. 

John  C.  Wheeler  was  sworn  as  a  witness  for  the  plaintiff,  and 
testified  that  he  was  one  of  the  defendants  in  the  above  men- 
tioned ejectment  suit,  and  was  also  named  in  the  said  lease ; 
that  he  was  acquainted  with  John  P.  Byerss,  after  the  ejectment 
suit  was  commenced,  and  before  trial ;  that  he  saw  him  in  Feb- 
ruary or  March,  in  the  year  following  the  commencement  of  the 
ejectment  suit,  and  had  a  conversation  with  him  about  that  suit ; 
that  Byerss  told  him  to  go  on  and  get  all  the  witnesses  he  could 
hear  of,  and  that  he  would  go  off;  that  there  was  one  deed  which 
wanted  proving ;  he  would  go  and  find  the  witnesses  and  get 
the  deed  proved,  and  get  the  other  deed  which  was  missing  if 
he  could ;  and  the  understanding  was  that  he  would  be  back  at 
the  time  of  the  trial.  But  that  he  did  not  attend  the  ^ial.  His 
counsel,  however,  was  present.  The  witness  further  testified, 
that  a  Week  or  ten  days  after  he  and  his  brother  were  evicted, 
they  took  a  lease  of  the  premises  from  Bogert,  and  entered  into 
possession ;  that  they  did  it  to  secure  their  grain. 
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The  plaintiff  having  rested,  the  defendant,  by  his  counsel, 
offered  to  read,  in  evidence,  an  exemplified  copy  of  a  judgment 
record,  in  an  action  of  ejectment,  brought  by  John  P.  Byerss 
and  Thomas  Baxter  and  others,  against  George  C.  Wheeler,  to 
recover  the  possession  of  the  same  premises  mentioned  and  de- 
scribed in  the  deed  from  John  P.  Ryerss  to  Esek  Wilber.  Prom 
which  judgment  record  it  appeared  that  such  action  of  eject- 
ment was  commenced  by  the  plaintiffs  therein  in  the  supreme 
court,  in  the  term  of  May,  1838 ;  that  the  defendant,  George  C. 
Wheeler,  appeared  in  the  same  action,  and  pleaded  to  the  decla- 
ration therein,  taking  issue  thereon ;  that  after  issue  had  been 
so  joined,  John  P.  Ryerss,  one  of  the  plaintiffs,  died ;  and  that 
thereupon,  in  a  proceeding  by  scire  facias,  Gozen  Adrian  Ryerss, 
Joseph  W.  Ryerss,  Thomas  W.  Smith  and  Elizabeth  W.  Smith, 
his  wife,  were  in  due  form  of  law  substituted  in  the  place  of  the 
said  John  P.  Ryerss,  as  plaintiffs  in  said  action ;  and  that  the 
said  issue  thereupon  proceeded,  in  due  form  of  law,  to  trial  and 
judgment  with  the  names  of  the  said  Gozen  Adrian  Ryerss  and 
others,  substituted  in  the  place  of  the  said  John  P.  Ryerss, 
deceased,  and  as  having  succeeded  to  his  title  in  and  to  the 
premises  mentioned  and  described  in  such  action;  that  the 
judgment  in  such  action  was,  amongst  other  things,  that  the 
plaintiffs  therein  should  recover  against  the  said  George  G. 
Wheeler,  the  possession  of  the  premises  described  in  said  last 
mentioned  record  of  judgment,  with  damages  and  costs,  in  all 
amounting  to  five  hundred  and  forty-eight  dollars  and  sixty-seven 
cents.  By  the  same  judgment  record,  it  further  appeared,  that 
such  judgment  of  the  supreme  court  was  afterwards  reviewed  in 
the  court  for  the  correction  of  errors,  in  July,  1841,  upon  the 
return  to  a  writ  of  error  prosecuted  by  and  on  behalf  of  the  said 
George  C.  Wheeler,  to  reverse  such  judgment ;  and  that  such 
judgment  of  the  supreme  court  was  in  due  form  of  law  in  all 
things,  affirmed ;  and  the  proceedings  and  judgment  were  there- 
upon remitted  to  the  supreme  court,  and  judgment  final,  and  for 
execution,  entered  thereon  in  the  supreme  court,  and  the  record 
of  such  judgment  duly  filed,  on  the  31st  day  of  January,  1843. 
The  plaintiff,  by  his  counsel,  objected  to  reading  this  certified 
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copy  record  in  evidence ;  vhicli  objection  was  overmled  by  tbe 
referee,  and  said  copy  record  was  read,  in  evidence,  by  the  defend- 
ant's connsel,  to  which  the  plaintiff  excepted.  Henry  Welles 
was  then  called  as  a  witness  for  the  defendant,  and  testified  that 
after  the  recovery  by  Herman  H.  Bogert  in  his  action  of  eject- 
ment against  John  0.  Wheeler  and  George  0.  Wheeler,  he,  the 
witness,  was  directed  by  John  P.  Byerss  to  bring  an  action  of 
ejectment  against  whoever  was  in  possession  of  the  premises  in 
question ;  that  he  consulted  Baxter  about  his  being  a  party  to 
the  suit,  supposing  it  necessary  for  him  to  be  a  party,  and  he 
agreed  his  name  should  be  used ;  that  he  represented  to  him,  at 
the  same  time,  that  if  a  recovery  was  had,  it  would  be  for  his 
benefit  The  suit  was  accordingly  commenced  in  the  names  of 
John  P.  Byerss  and  others,  with  Thomas  Baxter  as  plaintiffs. 
Duriifg  the  pendency  of  this  suit,  John  P.  Ryerss  died,  and  the 
suit  was  revived  by  his  heirs.  During  the  progress  of  the  suit 
Baxter  frequently  made  inquiries  about  it ;  that  after  the  affirm- 
ance of  the  judgment  in  the  court  of  errors,  no  writ  of  possession 
was  executed,  for  the  reason  that  it  was  understood,  at  the  time, 
that  Baxter  was  then  in  possession ;  that  after  the  recovery  of 
the  verdict  by  Herman  H.  Bogert,  in  his  ejectment  suit,  and 
before  judgment  was  perfected  therein,  and  in  time  to  take  steps 
to  prevent  executions,  the  witness  had  a  conversation  with  one 
or  both  of  the  Wheelers,  on  the  subject  of  applying  for  a  new 
trial ;  that  one  or  more  of  those  conversations  was  in  time  to 
obtain  a  new  trial,  and  retain  the  possession  of  the  premises. 
That  they  (the  Wheelers)  seemed  to  hesitate  about  the  new  triaL 
They  did  not  object ;  they  seemed  undecided,  and  wanted  to  act 
in  accordance  with  the  wishes  of  their  landlord ;  that  on  the 
trial  of  Bogert's  ejectment  suit  agaii^st  the  Wheelers,  Byerss 
was  not  there ;  he  had  not  returned,  and  his  title  was  not  intro- 
duced. All  the  defense  Byerss  made  was  adverse  poasessinni 
in  which  he  failed.  After  the  execution  of  the  writ  of  pos- 
session in  the  Bogert  ejectment  suit,  an  application  was  made 
to  the  court  for  a  now  trial  in  that  suit,  in  the  names  of  the 
Wbeelers.  They  consented  that  Byerss  might  use  their  nianesk 
far  that  purpose ;  but  the  motion  was  denied. 
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Witneddes  were  examined  on  the  part  of  the  plaintiff  in  i^ela- 
tion  to  the  annual  value  of  the  premiseB.  The  evidence  being 
closed,  the  canse  vras  submitted  to  the  referee  for  decision ;  the 
defendant's  counsel  insisting  and  claiming  befoi^e  the  rcsferee, 
(1.)  That  the  fact  that  the  plaintiff  recovered  possession  of  the 
premises  after  the  eviction  (if  any)  by  Bogert,  and  entered,  and 
etill  held  the  same  under  the  Byerss  and  Wilber  title,  should 
estop  him,  the  plaintiff,  from  treating  the  title  as  having  at  any 
time  failed ;  the  suit  being  brought  in  the  plaintiff's  name,  with 
others,  for  his  benefit ;  and  if  not  absolutely  estopped,  yet  he 
should  thereby  be  deemed  to  have  waived  his  right  to  this 
action.  (2.)  That  the  plaintiff  could  not  claim  to  recover  for 
sny  thing  but  the  consideration  money  in  the  deed  to  Wilber, 
because  the^eclaration  was  not  adapted  to  any  other  case.  That 
he  had  not  assigned  as  a  breach  the  temporary  deprivation  of 
possession,  but  proceeded  on  a  total  loss  of  the  premises  by 
means  of  Bogert's  ejectment  suit,  and  the  eviction  of  his  tenants 
thereby.  And  that  he  could  not  claim  the  consideration  money 
of  that  deed,  which,  with  the  costs,  dtc.  is  the  usual  measured  of 
damages  in  such  cases,  because  he  had  re-entered,  and  had  eter 
Siikce  held,  and  still  holds  possession  tinder  the  same  title^  to 
wit,  the  Byerss  <ind  Wilber  deeds,  and  in  hostility  to  Bogerf  s 
title.  (8.)  That  the  plaintiff  could  not  recover  the  costs  which 
the  Wheeleirs  were  compelled  to  pay  to  Bogert,  because  he  was 
not  legally  liable  to  pay  them  to  the  'VV'heelerB ;  and  he  paid 
them  in  Ids  own  wrong.  That  the  Wheelers  were  the  only  ones 
(if  any)  who  could  recover  those  costs  of  Byerss.  (4.)  That  if 
any  thing  more  than  nominal  damages  cotild  be  recovered,  the 
amount  of  those  costs,  with  interest,  and  the  expenses  of  defend- 
ing Bog«rt's  Suit,  should  be  the  extent  of  the  recovery,  being  all 
that  vras  specifically  declared  for.  (&.)  That  th«f  recovery  by 
Bogert)  in  his  ejecttnent  suit,  was  not  conclusive  upon  the 
question  of  title,  as  between  these  parties ;  but  that  the  rek)ov6ry 
in  the  Byerss  and  Baxter  ejectment  concluded  them.  (6.)  That 
the  attornment  by  the  Wheelers  to  Bogert,  with  consent  of 
BsxteTi  prervei&led  Byetss  from  defending  his  title,  atid  thtifl 
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keeping  and  performing  his  covenants.    The  referee  reported  in 
favor  of  the  plaintiff  for  $1784,88. 

James  Taylor,  for  the  plaintiff.  I.  The  plea  of  non  est  fac- 
tum, which  is  pleaded  to  both  counts  of  the  declaration,  puts  in 
issne  only  the  execution  of  the  deed  to  Wilber,  and  not  the  breach 
of  the  covenants  on  which  we  rely,  or  any  matter  of  defense.  It 
admits  the  breaches  assigned,  and  every  other  material  allega- 
tion in  the  declaration.  {Cooper Y.  Watson,  10  Wend.  205,  and 
cases  there  cited.  Norman  v.  Wells,  17  Id.  187.)  That  deed 
was  read  in  evidence  without  objection,  as  was  also  the  deed 
from  Wilber  to  the  plaintiff.  II.  The  second  plea  to  the  said 
first  and  second  counts,  puts  in  issue,  1st,  the  allegation  of  a 
paramount  title  to  the  premises  in  Bogert ;  2d,  the  allegation 
that  John  P.  Byerss  had  notice  in  time  to  defend  t£e  ejectment 
suit  brought  against  the  Wheelers ;  and  8d,  the  allegation  that 
the  recovery  in  that  action  was  in  consequence  of  the  failure 
of  Byerss  to  show  title  on  that  trial  in  him.  Each  of  these 
allegations  thus  denied  is  fully  sustained  by  the  proofs  appear* 
ing  in  the  case ;  the  first  by  the  production  of  the  record  show- 
ing a  recovery  in  the  ejectment  suit ;  the  second  and  third  are 
proved  by  John  C.  Wheeler,  and  other  evidence  in  the  case. 
HI.  The  special  matter  set  forth  in  the  notice,  if  true,  formed  no 
defense  to  the  action.  (1.)  The  first  ground  taken  in  the  notice  is 
that  Byerss  requested  the  plaintiff  and  his  tenants  to  move  for 
a  new  trial,  or  permit  him  to  do  so,  and  that  they  refused.  To 
this  we^  answer  by  inquiring,  what  right  had  he  to  make  the  re- 
quest? were  we  bound  to  subject  ourselves  to  the  vexation  and 
expense  of  another  trial?  And  besides,  had  we  improperly 
refused  to  allow  him  to  use  the  namea  of  the  Wheelers,  on  a 
proper  application,  the  court,  beyond  doubt,  would  have  allowed 
him  alone  or  with  them,  further  to  defend  the  action.  And 
another  and  full  answer  is  that  he  not  only  had  notice  of  the 
pendency  of  the  suit,  but  that  he  did  in  fact  appear  by  his  coun- 
sel and  defend.  The  record  therefore  is  conclusive  against  him. 
{See  Cooper  v.  Watson,  10  Wend.  205,  before  dted.)  (2.)  The 
second  ground  taken  in  the  notice  is  that  on  the  ISth  of  July, 
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1837,  the  Wheelers,  by  the  direction  of  the  plaintiff,  went  into  pos- 
session of  the  premises,  under  Bogert,  and  continued  that  posses- 
sion nntil  the  first  of  May,  1838,  when  they  surrendered  to  Bogert, 
This  is  not  proved,  and  if  it  were,  what  defense  is  that  to  this  ac- 
tion, or  any  part  of  it  ?  Having  been  evicted,  had  they  not  a  right 
to  attorn  to  Bogert?  (3.)  The  next  position  taken  in  the  notice 
is  that  in  January,  1843,  Byerss  regained  the  possession  of  the 
premises,  and  that  Baxter  has  ever  since  enjoyed  them.  This 
is  proper  evidence,  in  mitigation  of  damages.  The  fee  having 
been  restored  to  the  plaintiff,  his  measure  of  damages  is  changed 
to  what  it  would  have  been  had  he  lost  the  possession  merely. 
lY.  Having  shown  a  right  to  recover,  the  only  remaining  ques- 
tion relates  to  the  amount ;  and  we  claim  that  the  referee  in 
this  case  has  adopted  substantially  the  correct  rule  of  damages. 
When  the  entire  estate  purchased  has  been  lost  by  the  eviction, 
the  consideration  money,  and  interest  for  six  years,  together 
with  the  costs  and  reasonable  counsel  fees,  will  be  recovered. 
{Bcnnet  v.  Jenkins,  13  John.  50,  and  ca^es  there  cited.)  As 
interest  is  given  to  countervail  the  claim  for  mesne  profits,  it 
should  be  computed  only  for  the  time  for  which  mesne  profits 
are  recoverable — that  is,  from  the  time  the  premises  have  been 
occupied,  not  exceeding  six  years.  When,  however,  as  in  this 
case,  the  fee  has  been  restored  to  us,  the  measure  of  damages 
has  in  part  been  changed.  We  can  now  recover  only  for  the 
loss  of  the  possession.  That  loss  is  measured  either  by  claiming 
the  interest  of  the  purchase  money  for  the  time  we  have  been 
deprived  of  the  possession,  not  exceeding  six  years,  or  by  proof 
of  the  annual  value  of  the  premises,  (excluding  the  value  of  per- 
manent improvements,)  for  the  same  time.  To  which  will  be 
added,  as  when  the  entire  estate  has  been  lost,  the  taxed  costs 
of  the  ejectment,  the  sheriff's  fees  on  the  writ  of  possession,  the 
costs  of  the  defense,  if  any  have  been  incurred,  and  reasonable 
counsel  fees.  {Rickert  v.  Snyder,  9  Wetid.  421,  423.  Cooper 
V.  Watsini,  10  Id.  202.  4  Kenfs  Com.  475,  476,  477,  4^A  ed.) 
On  the  trial  it  was  objected,  (1.)  That  for  the  time  for  which 
the  Wheelers  were  liable  for  mesne  profits  the  defendant  was  not 
respoAdible  to  the  plaintiff,  because  by  the  terms  of  the  lease  ther^ 


278  OASES  IN  THE  SUPEEME  COURT. 

Baxter  v,  RyenB, 

were  no  covenants  on  the  part  of  Baxter  for  quiet  enjoyment;  That 
although  the  Wheelers  were  evicted  they  had  no  chum  on  their 
lessor.  And  if  he  paid  them  he  paid  them  in  his  own  wrong. 
The  objection  is  fonnded  on  the  language  of  the  statute.  (1  R.  S. 
738.)  We  submit  that  the  statute  in  question  does  not  apply 
to  an  instrument  not  under  seal ;  from  the  whole  article  we  think 
it  is  plain  that  the  legislature  intended  to  embrace  those  instru* 
ments  only  which  required  a  seal,  such  as  would  convey  a  fide 
simple,  or  at  least  a  freehold  estate.  As  evidence  of  this,  the 
article  is  entitled  "  Of  Alienations  by  Deed."  The  section  re- 
ferred to  (140)  contains  the  word  covenant :  "  No  covenant  shall 
be  implied  in  any  conveyance  of  real  estate."  Now  the  words 
deed  and  covenant  can  be  legally  used  only  in  reference  to  an 
instrument,  under  seal.  The  lease  to  the  Wheelers  was  not 
under  seal,  and  therefore  is  to  be  construed  independently  of  the 
statute  in  question.  On  the  trial  it  ifas  claimed  that  in  the  case 
of  Kinney  v.  Watts,  (14  Wend.  88,)  the  point  is  decided  against 
us.  But  in  that  case  the  action  was  covenant,  founded  on  a 
sealed  lease  for  a  term  of  ten  years.  And  besides,  the  reason 
given  by  the  court  for  the  passage  of  the  act  favors  our  con- 
struction of  it.  Sutherland,  J.  says :  At  common  law,  certain 
words  when  used  in  a  conveyance  of  real  estate,  of  themselves 
import  and  make  a  covenant  in  law,  as  dedi,  concessit  demist^ 
ice. ;  and  it  must  have  been  this  doctrine  of  the  common  law 
which  this  statute  was  intended  to  abrogate.  Now  these  words 
dedi,  &c.  did  not  import  a  covenant  except  when  found  in  a  deed. 
We  conclude^  therefore,  that  this  statute  does  not  touch  a  lease 
not  under  seal.  We  are  aware  that  in  Tone  v.  BracCj  (8  Patge^ 
697,)  the  case  of  Kinney  v.  WcUts  is  referred  to,  and  it  was 
claimed  that  the  doctrine  of  the  latter  case  was  appfied  by  the 
chancellor  to  an  unsealed  lease.  On  looking  at  that  ease  the 
court  will  see  that  the  chancellor  expressly  declares  himself  in 
&vor  of  the  views  for  which  we  contend,  had  it  not  been  fbf  tiM 
decision  in  the  14  Wend,  and  then  adds  that  in  deeidiftg  the 
question  before  him,  it  was  not  necessary  to  inquire  whether  the 
supreme  court  had  adopted  the  proper  construction  of  the  stat- 
ule^  mA  proceeds  to  decide  it  on  othet  grounds.    The  thmo^lkt, 
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'therefore,  is  very  far  from  indorsing  the  doctrine  of  that  case ; 
on  the  contrary,  he  gives  us  the  benefit  of  his  opinion  fully,  if 
the  court  is  satisfied  that  our  exposition  of  the  statute  is  a  cor- 
rect one.  Again,  we  submit  that  on  looking  at  the  lease  as  a 
whole  there  will  be  found  in  it  what  is  equivalent  to  a  promise 
on  the  part  of  the  lessor  that  his  tenants  should  quietly  enjoy  the 
premises  from  year  to  year  during  the  term.  But  if  our  views 
of  the  statute  be  sound,  we  need  not  look  for  an  express  promise ; 
the  law  certainly  will  imply  one  on  the  part  of  Saxter  to  refund 
the  rent  paid  him  by  the  Wheelers  for  the  period  for  which  they 
were  responsible  for  mesne  profits  to  Bogert.  {Norton  v.  Coona, 
8  Denioj  184,  and  cases  there  cUed.)  Besides;  what  right 
has  the  defendant  to  raise  this  objection  ?  When  Ryerss  con- 
veyed to  Wilber  he  covenanted  that  he  and  his  assigns  should 
quietly  enjoy  the  premises.  That  covenant  has  been  transferred 
to  us.  In  that  covenant  he  speaks  and  repeats  the  assurance 
to  Baxter  and  his  assigns.  So  far  as  Ryerss  is  concerned  We 
submit  it  is  immaterial  whether  Baxter  in  person  occupies  the 
premises,  or  his  tenants.  As  to  him  the  Wheelers  may  be  re- 
garded as  the  mere  servants  or  laborers  of  Baxter.  But  if  in 
all  this  we  are  wrong  the  objection  can  only  extend  to  the  time 
tiie  Wheelers  occupied  the  premises ;  that  is,  from  the  1st  of 
April,  1885,  to  the  15th  of  July,  1887,  two  years  three  and  a 
half  months ;  from  the  15th  of  July,  1887,  to  the  1st  of  Febru- 
ary, 1848,  five  years  six  and  a  half  months,  there  can  be  no  doubt 
of  our  right  to  recover.  (2.)  It  is  also  objected  that  the  fact 
that  the  plaintiff  with  others  recovered  the  premises  after  evictioii 
and  still  holds  them,  should  estop  him  from  treating  the  title  as 
having  at  any  time  failed.  It  is  difficult  to  see  the  force  of  this 
objection.  Here  is  a  covenant  broken  confessedly  on  the  16th 
of  July,  1887,  and  the  plaintiff  kept  out  of  possession  of  the 
premises  until  the  1st  of  February,  1848.  How  has  the  cause 
of  action  thus  occasioned  been  discharged  ?  By  payment  ?  By 
ftocord  and  satisfaction  ?  By  release  ?  A  suit  has  indeed  been 
Inrought  in  which  his  name  was  allowed  to  be  used  as  one  of  the 
pihnitifb,  at  the  solicitation  of  Ryerss,  with  the  express  under- 
•tuffing  that  his  rights  were  in  no  wise  to  be  affected.    Why  for 
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this  he  should  lose  his  claim,  or  be  estopped  from  asserting  it^ 
we  cannot  discover.  See  Bennett  v.  Irwin^  (8  John.  864,)  where 
the  court  decided  that  a  reconveyance  of  the  land  to  the  grantor 
after  covenant  broken  was  not  a  release  or  extinguishment  of 
the  covenants.  (8.)  It  is  also  objected  that  in  the  declaration 
the  plaintiff  has  sought  to  recover  as  for  a  total  failure  of  tide ; 
and  that  on  that  ground  alone  he  must  recover,  or  not  at  all. 
Possession  is  a  part  of  the  title.  Without  it  no  title  is  perfect.- 
So  long  as  it  is  mathematically  true  that  the  whole  includes  all  ^ 
of  its  parts  there  is  nothing  in  this  objection. 

C  O.  Judd^  for  the  defendant.  I.  The  referee  erred  in  over- 
ruling the  several  points  and  objections  made  by  the  defendant  on 
the  hearing,  and  particularly  his  report  is  erroneous,  because : 
IL  The  lease  ftom  S^cter  to  Wheelers  containing  no  covenant  of 
warranty  or  for  quiet  enjoyment,  Baxter. was  not  under  legal 
obligation  to  defend  their  possession,  or  to  pay  any  part  of  the 
recovery  of  Bogert  against  them,  or  of  the  expenses  of  endeav- 
oring to  defend  the  ejectment  suit  against  them.  There  is  no 
express  covenant  on  the  part  of  Baxter  of  any  kind,  in  that  case ; 
and  no  covenant  can  be  implied.  (1  R.  S.  739.  2  Id.  22,  §  140. 
Kinney  v.  Watts,  14  Wend.  88.)  The  lease  contains  no  words 
whichi  independent  of  the  statute,  would  imply  any  covenant- of 
warranty,  or  for  quiet  enjoyment.  The  words  "agrees  to  let" 
never  have  received  such  construction.  {Barney  v.  Keith, 
4  Wend.  502.  Grannie  v.  Clark,  8  Cawen,  86.  Kane  v. 
Sanger,  14  John.  89.  Bickford,v.  Page,  2  Mass.  Rep.  460.) 
The  pkdntiff  therefore  paid  Bogert's  recovery  and  the  expenses 
of  defending  the  ejectment  suit  voluntarily,  and  without  any 
legal  liability  thereto,  and  cannot  recover  for  them  in  this  action. 
For  the  same  reason  the  phuntiff  ought  not  to  recover  for  the 
value  of  the  premises  during  any  part  of  the  term  covered  by 
that  lease.  {Boots  v.  Starr,  1  Conn.  Rep.  244.)  III.  The  ref- 
eree erred  by  receiving  in  evidence  the  judgment  record  in  eject- 
ment between  H.  H.  Bogert,  plaintiff,  and  John  0.  and  Gkiorge 
G.  Wheeler,  defendants,  for  the  reasons  stated  in  the  second 
point  above,  and  also  because  it  was  wholly  irrelevant,  and  John  P. 
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Byerss  was  not,  nor  was  his  personal  representative,  in  any  way 
a  party  or  privy  to  that  record,  and  could  not  be  bound  by  it 
{Ryerss  v.  Rvppey^  25  Wend.  482.  Wheeler  v.  Ryerss,  4 
BUI,  466.  2KS.  285,  §  86.)  IV.  The  referee,  for  Hke  rea- 
sons, erred  by  receiving  in  evidence  the  execution,  suggestions  for 
mesne  profits,  circuit  roll,  posteaand  minutes  of  trial  in  same  suit 
y .  Under  his  declaration  in  this  action  the  plaintijQT  would  not  in  any 
event  be  entitled  to  recover  for  anything  but  the  consideration  in 
the  deed  to  Wilbur,  and  interest  {Kinney  y,  Watts^lA  Wend. 
40.)  The  plaintiff  has  not  assigned  as  a  breach  the  temporary 
deprivation  of  possession,  but  proceeds  for  a  total  loss  of  the 
premises.  Ho  cannot,  however,  recover  that  consideration  money, 
which,  with  interest  and  costs,  is  the  usual  measure  of  damages, 
because  he  has  re-entered  under  the  Byerss  title,  and  in  hostil- 
ity to  Bogert's,  and  has  ever  since  held  possession  accordingly. 
YL  The  plaintiff  having  recovered  possession  of  the  premises 
under  Byerss'  title,  after  the  eviction  by  Bogert,  and  continuing 
to  hold  under  that  title,  is  estopped  thereby  from  treating  the 
title  as  havin^lever  failed,  or  at  least  has  thereby  waived  all 
right  to  maintain  this  action.  YII.  If  anything  more  than 
nominal  damages  can  be  recovered,  the  annual  value  of  the 
premises  could  form  no  part  of  such  recovery,  it  not  being  spe- 
dfically  claimed  in  the  declaration. 

By  the  Qnartj  Johnson,  J.    The  lessees  of  the  plaintiff  were 

evicted  and  ousted  from  the  possession  of  the  premises,  in  an 

action  of  ejectment  against  them  after  notice  of  the  pendency  of 

the  action,  and  a  request  to  defend,  made  to  the  original  grantor 

of  the  land  then  in  suit    Byerss,  the  intestate,  conveyed  with 

oovenants  of  warranty  and  for  quiet  enjoyment,  and  his  grantee 

conveyed  to  the  plaintiff  with  like  covenants.    If,  therefore,  the 

plaintiff  has  been  legally  damnified  by  the  ouster  of  his  tenants 

or  assignees,  he  may  maintain  the  action.    But  before  he  can 

maintain  it  he  must  make  satisfaction  upon  his  own  covenant  to 

the  person  evicted.    For  no  person  can  maintcdn  an  action  to 

recover  damages  who  has  sustained  none.    ( Withy  v.  Mumr 

yard,  S  Cowenj  187.    4  Kent,  472,  n.  6,  and  cases  there  cUed."^ 

VoL-Xm.  86 
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Assmniiig  for  the  present  that  the  plaintiff's  covenant  to  his 
lessees  has  been  broken,  it  seems  clear  that  when  he  had  rested  his 
case  he  had  made  ont  a  complete  cause  of  action.  The  record 
was  conclnsive  as  to  the  eviction,  and  he  proved  the  payment  of 
the  costs  of  the  snit.  Prima  facie,  therefore,  he  was  entitled  to 
recover  back  the  purchase  money  paid,  interest  npon  it  for  six 
years,  and  the  costs  of  the  snit.  This  was  the  measure,  and  the 
only  measure  of  the  damages. 

The  defendant  then  on  his  part  proved  that  by  a  subsequent 
suit  the  land  had  been  recovered  from  the  plaintiffs  in  the  first 
suit,  and  restored  to  the  plidntiff  here,  who  had  ever  since  pos- 
sessed and  enjoyed  the  same  under  his  original  title.  The  de- 
fendant's counsel  contends  that  this  is  a  complete  and  perfect 
defense  to  the  action.  That  the  plaintiff  having  recovered  pos- 
session under  the  Ryerss  title,  and  continuing  to  hold  under 
that,  is  estopped  from  treating  the  title  as  having  in  any  manner 
failed,  and  is  barred  of  his  right  of  action  upon  the  covenants  in 
his  deed.  But  this  consequence  I  apprehend  would  scarcely 
follow.  Notwithstanding  the  Byerss  title  wa ^ultimately  vin- 
dicated and  established  as  the  paramount  title,  in  another  suit 
in  which  Byerss  and  the  plaintiff  were  plaintiffs,  it  is  neverthe- 
less true  that  the  plaintiffs'  lessees  were  in  a  former  action 
against  tiiem  legally  evicted,  and  a  title  hostile  to  the  Byerss 
title  established  as  the  paramount  title.  The  covenants  in  the 
deed  were  then  broken  and  the  right  of  action  accrued.  That 
judgment  must  be  regarded  as  conclusive  as  to  the  breach  of 
the  covenants. 

Did  the  ultimate  establishment  of  the  Byerss  title,  and  die 
restoration  of  the  possession  to  the  plaintiff,  work  a  complcfte 
satisfaction?  I  think  not.  The  plaintiff  could  no  loiigor  re- 
cover the  purchase  money,  because  the  land  granted  was  restored, 
and  he  was  holding  under  the  grant.  But  that  did  not  saiisff 
the  costs  of  the  suit,  nor  the  interest  upon  the  purchase  money 
for  the  time  the  plaintiff,  or  those  to  whom  he  was  compelled  to 
restore,  was  deprived  of  the  enjoyment  of  the  land  by  the  judg- 
ment; which  would  have  been  part  of  the  recoveiy  in  case  there 
had  been  no  restoration  of  the  land.    I  think  in  such  a  case  ti&e 
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restoration  goes  in  mitigation  of  the  damages  merely,  and  does 
not  -work  a  complete  satisfaction. 

But  the  damages  which  the  hw  gives,  in  addition  to  the  pur- 
chase money,  are  the  costs  of  the  suit  and  interest  upon  the 
purchase  money  for  a  limited  time.  In  no  event,  unless  there 
be  a  special  covenant  to  that  effect,  can  the  annual  value  of  the 
land,  or  the  mesne  profits  recovered  against  the  party,  be  re- 
sorted to,  to  fix  the  measure  of  damages.  The  party  is  still 
confined  to  the  same  species  of  damages  as  though  the  recovery 
were  for  the  whole  purchase  money. 

It  was  well  said  by  Sutherland,  jastice,  in  Kinney  v.  Watts^ 
(14  Wend.  211,)  that "  if  a  purchaser  takes  the  general  covenants 
of  warranty  and  quiet  enjoyment,  he  has  no  right  to  complain 
that  the  law  does  not  afford  him  full  compensation  for  the  loss 
and  injury  which  he  has  sustained  by  eviction.  If  he  resorts 
to  an  action  upon  this  covenant  he  must  take  the  rule  of  dam- 
ages which  the  law  has  established  for  the  breach  of  it"  It 
follows,  in  any  view  of  the  case,  that  the  recovery  here  was 
wrong. 

From  the  report  of  the  referee  it  appears  that  he  allowed  to 
the  plaintiff  $150  per  year  as  the  annual  value  of  the  prenuses 
with  interest  thereon,  as  I  infer  from  the  amount,  for  the  whple 
.  time  from  the  eviction  to  the  restoration*  The  plaintiff  if  he 
was  entitled  to  recover  at  all,  could  only  recover  the  costs  of  the 
suit  by  which  he  was  evicted,  and  the  interest  upon  the  pur- 
chase money  mentioned  in  Byerss'  deed  to  Wilber,  for  six 
years.  The  interest  is  the  legal  countervail  to  the  claim  for 
mesne  profits.  The  law  has  fiixed  that  as  the  measure  of  dam- 
ages, beyond  the  purchase  money  and  eoste,  in  all  actions  of  this 
character. 

But  there  is  still  a  more  serious,  and  perhaps  mcMre  difficidt, 
question  to  dispose  of,  which  goes  to  the  foundation  of  the  ac- 
tion. Has  the  plaintiff  been  legally  damnified  ?  Was  he  under 
any  obligation  to  make  satisfaction  to  the  persons  evicted?  If 
he  was  not,  no  matter  what  sums  he  may  have  pud,  or  what 
recompense  he  may  have  made  to  his  tenants,  the  law  affords 
him  BO  redress  m  this  action.    He  will  be  regarded  as  a  mere 
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volunteer  in  the  matter,  paying  gratnitonsly.  The  plaintiff  not 
being  the  party  actually  evicted,  his  right  of  action  depended 
entirely  upon  the  question  of  his  liability  to  respond  to  the  per- 
sons evicted.  It  is  shown  that  he  paid  the  costs  of  the  suit 
against  them  and  also  the  amount  recovered  as  mesne  profits* 
But  this  is  nothing,  unless  he  was  under  a  legal  liability  to  pay. 
The  lease  &om  the  plaintiff,  under  which  the  persons  evicted 
held,  at  the  time  of  such  eviction,  was  a  lease  or  agreement  for 
five  years,  in  writing,  not  under  seaL  There  is  no  express 
covenant  in  it ;  nor  does  it  contain  either  the  term  grant  or  de^ 
mise.  At  common  law  these  terms  grant  and  demise,  in  a  lease 
for  years,  imported  a  general  covenant  of  warranty  of  title  in 
the  lessor,  or  the  right  to  make  a  valid  lease,  and  for  quiet  enjoy- 
ment. {Crrannis  v.  Clark,  8  Qnoenf  36.)  But  since  the  re- 
vised statutes  no  covenant  can  be  implied,  in  any  conveyance 
of  real  estate.  (1  R.  S.  738,  }  140.)  This  has  been  held  to 
apply  to  leases  for  years.  {Kinnejf  v.  Watts,  14  Wend.  88.) 
Chancellor  Walworth  in  Tone  v.  Braoe^  (8  Paige,  697,)  re- 
marks that  but  for  the  authority  of  Kinney  v.  Watts  he  should 
have  been  of  opinion  that  the  statute  did  not  apply  to  leases  for 
years,  which  were  mere  chattel  interests.  But  I  am  of  opinion 
that  the  supreme  court  were  clearly  right ;  and  that  leases  of 
this  description  are  directly  within  the  letter  and  spirit  of  sec- 
tion 140.  By  1  R.  S.  762,  §  86,  the  term  real  estate  is  decided 
to  embrace  all  chattels  real  except  leases  for  a  term  not  exceedijag 
three  years.  And  by  2  12.  jS.  186,  \  6,  no  estate  or  interest  in 
lands,  other  than  leases  for  a  term  not  exceeding  one  year,  eaa 
be  created  unless  by  act  or  operation  of  law,  or  by  deed,  or 
eenveyance  in  tniiing  subscribed  by  the  party  creating  the 
same.  The  conveyance  in  this  section  mentioned  need  not  be 
under  seal.  It  is  sufficient  that  it  is  in  writing  and  subscribed 
by  the  party  creating  the  estate.  The  statute  therefore  applies 
to  all  leases  in  writing  for  a  term  exceeding  three  years,  whether 
under  seal  or  not. 

'  But  independent  of  the  statute  there  are  no  words  in  this  lease 
which  have  ever  been  held  to  import  a  covenant.  It  was  never 
held  that  a  mm^e  s&le  or  lease  imp<»rted  a  murranty  of  title  in  Ai 
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grantor  or  lessor  of  real  estate,  as  in  the  case  of  personal  prop^ 
ertj.  But  certain  -vrords  in  the  grant  or  tease  at  common  law 
were  held  to  amoont  to  covenants,  and  to  constitnte  a  general 
undertaking  to  waMmt  In  the  lease  before  ns  there  is  no  coy- 
enant  that  the  plaintiff  had  any  right  to  lease,  or  that  the  lessee 
shonld  quietly  hold  and  enjoy.  And  I  think  none  woold  have 
been  implied,  at  common  law.  I  do  not  see  therefore  why  the 
plaintiff  does  not  stand  precisely  in  the  same  situation  that  he 
would,  had  he  conveyed  the  enfire  estate  by  a  mere  quit-claim 
or  deed  of  bargain  and  sale,  so  far  as  this  action  upon  the  cove- 
nants in  the  deed  is  concerned.  In  such  a  case  it  could  not  be 
pretended  that  the  plaintiff  could  maintain  this  action.  Not 
being  liable  in  any  way  to  his  grantee,  he  would  be  in  no  wise 
injured  by  his  eviction,  in  contemplation  of  law.  Voluntarily 
Mepping  in,  and  paying  the  recovery  would  ^ve  him  no  claim 
whatever.  So  here,  the  plaintiff  was  under  no  legal  obligation 
to  respond  to  his  lessees,  and  it  is  only  upon  a  breach  of  his 
eoFsnaat  to  them,  and  payment  of  damages  consequent  thereon, 
that  he  has  the  right  to  go  back  and  maintain  this  action  of 
covenant  upon  any  covenant  in  a  prior  conveyance  running  widi 
tile  land. 

Whether  the  lessees  of  the  plaintiff,  who  were  evicted,  were 
assignees  of  the  covenant  of  warranty  and  quiet  enjoyment  in 
Byerss'  deed,  so  as  to  have  enabled  them  to  maintain  an  action 
fbr  their  breadi,  and  if  so  what  damages  they  would  be  entitled 
to  recover,  are  questions  which  need  not  now  be  considered.  It 
is  sufficient  here  that  tiiere  was*' ho  covenant  to  be  broken  be- 
tween the  plaintiff  and  his  lessees,  and  that  he  was  in  no  way 
accoontable  to  them  by  reason  of  the  eviction ;  consequently  th^ 
law  gives  him  no  right  of  action  upon  the  covenant  in  Byerss' 
deed. 

The  report  of  th«  referee  must  therefore  be  set  aside. 

[Catuoa  General  Term,  Jane  7, 1852.  Setden^  T.  R.  Strang  and  Johnson^ 
tatiees.] 
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Where  the  parties  to  a  contract  for  the  i^prenUdng  of  an  Infknt  boond  them* 
selves,  50  jwr  as  U  was  in  ikevr  fcwer^  to  see  such  contract  fhlfilled ;  Bdd 
that  it  was  the  intention  of  the  parties  to  limit  their  respectiye  obligations 
to  their  legal  ability  to  perform  their  aeyeral  nndertaklngs ;  and  to  be 
bound  BO  ikr  as  it  depended  upon  their  own  acts,  or  their  legal  control  over 
the  minori  but  no  farther.  *" 

But  where  the  minor,  thus  apprenticed,  left  and  abandoned  the  service  of 
his  master,  after  having  been  in  his  employ  some  years,  under  the  contract, 
and  reftised  to  work  for  him  any  longer ;  Hdd  in  an  action  by  the  master^ 
against  the  father,  for  such  breach  of  the  contract,  that  the  defendant  was 
bound  to  do  what  he  had  the  legal  power  to  do,  hi  order  to  effect  the  retnm 
of  his  son ;  and  that  an  allegation  in  the  complaint  that  he  had  not  used  any 
endeavors,  and  revised  to  do  any  thing,  sufficiently  showed  a  breach  of  hia 
obligation. 

A  father  may  bind  himself  that  the  services  of  his  infknt  child  shall  be  ren- 
dered to  another^  during  the  period  for  which  he  is  by  law  entitled  to  them« 
for  instruction  to  be  rendered  to  the  child,  and  in  addition  a  compensatioii 
to  be  paid  to  himself. 

Demurrer  to  complaint.  The  acticm  was  founded  upon  a  con- 
tract of  which  the  following  is  a  copy  as  set  forth  in  the  Complaint. 
"  We,  the  undersigned,  bind  ourselves,  so  far  as  it  is  in  our  power, 
to  see  the  following  cbntract  fulfilled.  I,  John  G.  Young,  on 
my  part,  that  my  son  Henry  shall  work  as  an  apprentice  to 
Frederick  Van  Dom  five  years  firom  the  first  day  of  NoTember, 
in  the  year  1846  \  that  the  said  Henry  shall  be  a  good,  faithful, 
and  obedient  apprenticev  That  he  shall  comply  with  the  rules 
and  regulations  of  said  Van  Dom's  house  and  8hop>  so  fieur  as 
such  rules  are  common  in  well  regulated  shops.  The  said 
Young  further  agrees  to  boaiM  the  said  Henry  three  months 
from  the  above  date  free  of  charge.  I,  Frederick  Van  Dom,  on 
my  part,  do  agree  to  leam  said  Henry  Young  the  art  of  grain- 
ing in  all  its  various  parts  I  am  acquainted  with,  and  to  give 
him  all  the  information  and  receipts  for  mixing  colors,  &e.  ne- 
cessary to  make  him  a  good  workman  at  the  business^  I,  F. 
Van  Dom  do  further  agree  to  leam  the  said  Henry  the  art  of 
sign  painting  in  its  various  partS)  and  to  give  him  all  the  inr 
formation  and  receipts  necessary  to  make  him  a  good  werkman. 
I,  F.  Van  Dom  further  agree  to  pay  to  the  said  John  G.  Yoiuig, 
or  his  order,  the  following  siims,  and  at  th^  times  there  Ineti* 
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tioned,  tIz  :  At  the  end  of  the  first  three  months  above  men- 
tioned, five  dollars ;  after  the  first  three  months  above  mentioned, 
I,  F.  Van  Dom,  agree  to  board  said  Henry  and  do  his  washing 
and  ordinary  mending,  the  balanee  of  the  time  of  five  years, 
after  the  three  months  above  mentioned,  and  to  pay  the  follow- 
ing snms  :  the  second  year  thirty  dollars;  the  third  year  forty 
dollars ;  the  fourth  year  fifty  dollars ;  the  fifth  year  sixty  dol- 
lars. The  above  yearly  sums  will  become  dne  one-fourth  at  the 
end  of  each  quarter.  In  addition  to  the  above  I  agree  to  pay 
fifty  dollars  at  the  end  of  the  five  years  above  mentioned.  In 
witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  this 
first  day  ofNovember,  1846. 

John  G.  Youno.  [l.  s.] 

In  the  presence  of  Frederick  Van  Dorn.  [l.  s.] 

Geo.  F.  Van  Dorn." 
It  was  alledged  in  the  complaint  that  Henry  was  an  infant, 
sixteen  years  of  age,  and  this  contract  extended  to  a  period  of 
five  years  or  his  majority.    That  by  order  of  the  defendant  he 
entered  the  service  of  the  plaintifi*,  on  the  day  of  the  date  of  said 
contract,  and  remained  until  July,  1850,  when  he  voluntarily 
left,  and  refused  to  work  for  the  plaintUT  any  longer.    That  the 
plaintiff  informed  the  defendant  thereof,  who  did  ''nothing  in 
the  premises  towards  returning  said  Henry  to  such  service." 
That  during  the  year  before  he  left;,  Henry  became  careless  and 
negligent  in  the  performance  of  his  work,  of  which  the  defend- 
ant was  informed,  but  he  nevertheless,  ''did  little  or  nothing  to 
reiaedy  the  conduct,  negligence,  &c.^  of  said  Henry.    It  was 
also  alledged  that  before  he  left  the  plaintiff's  service,  Henry 
had  become  a  very  good  workman  at  the  business  in  which  he 
was  engaged,  and  could  perform  his  work  well,  if  so  disposed ; 
and  that  his  services,  provided  he  faithftilly  fulfilled  the  agree- 
ment of  the  defendant,  were  worth  to  the  plaintiff  one  dollar  and 
twenty-five  cents  per  day.    The  plaintiff  then  demanded  judg- 
ment against  the  defendant,  for  his  damages,  sustained  in  con- 
aeqaenee  of  tlie  defendant's  breach  of  the  contract,  to  the  amount 
0fS45O. 
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J.  Abrama  and  J.  D.  Husbands^  for  the  plaintiff.  L  The 
plaintiff  having  averred^  in  the  camplaint,  a  strict  and  faithfdl 
performance  of  the  contract  on  hie  part,  the  defendant  by  de- 
murring admits  the  same.  The  demurrer  being  general,  and  not 
special,  unless  the  complaint  is  totally  bad,  the  demurrer  caanot  be 
sustained.  (4  How.  Pr.  Rep.  98.  5  Id.  890.  6  Barb.Ul.  Code^ 
hk  142, 145.)  11.  A  contract  having  been  entered  into  between 
the  parties,  and  the  performance  of  the  same  entered  upon,  a 
breach  thereof,  or  a  wanton  abandonment  of  the  same  on  the 
part  of  the  defendant,  makes  him  liable  to  respond  in  damages ; 
and  whether  the  damages  be  little  or  much,  the  plaintiff  is  en- 
titled to  recover ;  and  if  so  entitled,  he  should  have  judgment 
on  the  demurrer.  ( Van  Rensselaer  v.  Jeweit,  2  Comst.  135. 
4  Id.  138,  411.  Oouiding  v.  Hewitt,  2  HUl,  644.  Cowm  ^ 
mWs  Notes,  450,  466.  S  BL  Com.  397.)  Ill,  There  was  a 
breach  of  the  contract  on  the  part  of  the  defendant,  and  a  total 
abandonment  of  the  same  by  him,  without  any  £»ult  on  the 
papt  of  the  plaintiff.  IV.  The  total  abandonment  of  the  con- 
tract by  the  defendant  not  only  entitles  the  plaintiff  to  damages 
up  to  the  time  of  the  commencement  of  this  action,  but  for  pros- 
pective damages,  for  the,  time  the  contract  had  yet  to  run. 
(Fish  V.  FoUey,  6  HUl,  54.  Tollman  v.  Coffin,  4  Comst.  188. 
7  HiU,  69  to  75.  Beebe  v.  Johnson,  19  Wend.  500.  McNish  v. 
Coon,13  Id.  26.  Mead  v.  BUlings,  10  John.  99.  Beach  v.  Crain, 
2  Comst.  87.)  V.  In  an  action  on  contract,  if  a  sum  certain  is 
stated  in  the  complaint,  it  is  no  cause  of  demurrer.  (4  Haw. 
Pr.  Rep.  48.' 

Geo.  F.  Danforth,  for  the  defendant  I.  The  oontraot  is 
executory,  and  is  qualified  or  conditional ;  the  ability  or  pow«r 
of  the  defendant  to  perform  being  a  oondition  precedent  to  the 
right  of  the  plaintiff  to  bring  this  action.  The  wdrds  ^^so  &r 
as  it  is  in  our  power,"  Slc  are  qualifying  words,  as  mudi  so  as 
if  it  had  been  said,  upon  condition,  &c.  They .  restrain  the  lia- 
bility of  the  defendant,  and  make  it  incumbent  upon  the  plain- 
tiff to  show  the  ability  of  the  defendant  to  perform  or  keep  ihe 
agreement    The  words  so  far  as,  &e.  in  this  contract  rder  not 
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to  the  powet  of  either  party  to  bind  himself;  for  that  is  unre- 
stricted, and  if  so  applied  would  be  senseless  and  absurd.  They 
refer  rather  to  the  extent,  or  degree  of  liability,  and  in  this  ap- 
plication are  sensible  and  provident,  and  cannot  be  disregarded. 
The  parties  are  contracting  in  reference  to  the  services  of  a 
third  person  who  is  in  no  way  bound  by  the  contract,  and  who 
cannot  be  compelled  to  perform.  (2  Kenfs  Com.  868.  2  R.  S. 
218,  §  26,  8d!  ed.)  It  was  held  in  Day  v.  Everett,  (7  Mass. 
Rep.  145,)  that  a  contract  for  the  services  of  a  minor  by  a 
parent,  was  good ;  but  the  statute  in  Massachusetts  is  unlike 
our  statute,  which  declares  such  contracts  void.  (2  Kenfs  Com. 
204.  2R.S.21Syi26,Zded.)  This  invalidity  of  the  contract, 
80  far  as  the  subject  bf  it  was  concerned,  may  well  have  led  to 
the  insertion  of  these  restrictive  and  qualifying  words,  and  we 
are  not  allowed  to  overlook  this  circumstance  in  determining 
this  contract  ( Wilson  v.  Troup,  2  Coweti,  195.)  It  shows 
the  importance  of  these  words  of  qualification.  For  without 
them,  the  defendant  would  be  bound,  although  the  performance 
of  the  contract  was  prevented  by  inevitable  accident,  or  other 
contingency,  not  foreseen  by,  or  within  the  control  of,  either 
party.  {Chit,  on  Contracts,  786,  745,  740.  Beebe  v.  Johnson, 
19  Wend.  502,  and  cases  cited.)  And  the  plaintiff,  although  he 
had  no  power  to  compel  the  apprentice  to  remain  and  receive  the 
benefit  of  the  contract,  would  still  be  liable  to  the  defendant  fyr 
his,  the  plaintiff's,  non-performance.  J£  the  construction  contend- 
ed for  is  approved,  and  these  words  held  restrictive,  it  seemf  plain 
that  the  defendant  is  not  liable,  unless  it  appears  that  he  hii£- 
self  defeated  the  contract,  as  by  encouraging  his  son  to  leave 
the  plaintiff's  service;  or,  at  least,  that  having  the  power  to 
compel  performance,  he  failed  to  exert  it.  And  so  the  plaintiff 
seems  to  have  understood  the  contract ;  for  he  avers  performance 
on  his  part,  <'  so  &r  as  the  circumstances  of  the  case  and  the 
conduGit  of  said  Henry  would  admit,"  seeking  excuse  from  fuU 
performance  upon  grounds  which  furnish  no  excuse,  provided 
this  is  an  absolute  and  unqualified  agreement ;  because  it  cannot 
be  ascertained  but  that  by  the  exercise  of  greater  patience,  the 
offer  of  reward  to  the  boy,  the  exercise  of  power  or  other  means, 
Vox.  Xm.  87 
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he  oonld  wholly  perform  his  part  of  the  contract ;  and  to  bring 
the  case  within  the  role  of  dispensation,  it  must  appear  that  the 
thing  to  be  done  cannot  by  any  means  be  accomplished.  (8 
Com.Dig.9d,CondiiimyD.2.    19  Wend.  502.) 

U.  The  complaint  is  defective,  because  it  does  not  show  any 
breach  of  contract  by  defendant  It  does  not  appear  that  he  did 
any  act  whatever  to  violate  his  engagement;  or  that  having 
power  to  compel  his  son  to  continue  in  service,  &e.  he  failed  to 
exert  it  In  the  absence  of  such,  or  similar  averments,  he  is 
aided  by  the  presumption  in  favor  of  the  performance  of  duty, 
rather  tiian  its  violation.  But  the  complaint  itself  ahows  that 
the  defendant  required  the  minor  to  labor  for  the  plaintiff  in 
pursuance  of  the  contract ;  and  as  it  shows  no  act  to  the  ocmtrary, 
or  effort  to  induce  the  child  to  leave,  or  even  a  knowledge  of  his 
existence,  or  place  of  escape,  or  abode,  it  ought  to  be  infenred 
that  the  same  disposition  which  had  impelled  the  father  to  enter 
into  the  contract,  and  upon  its  execution,  remained,  and  that  the 
power  to  enforce  it  alone  was  lacking.  The  alledged  breach 
seems  to  be  a  general  non-perf<»rmance  by  the  defendant ;  but 
the  allegations  at  folios  seven  and  eight,  show  this  to  be  untrue, 
and  it  is  repugnant  to  the  allegations  at  folio  six,  which  show  a 
performanoe  during  nearly  four  years.  The  complaint  charges 
the  apprentice  with  inattention  and  unsteadiness  generally, 
wjiich  is  insuffident,  and  in  particular  with  going  to  the  tiieater 
at  niffht.  This  is  no  breach.  (8  Car.  ^  Payne,  583.)  But 
the  ^aintiff  does  not  alledge  that  the  defendant  was  able  to 
compel  the  boy  to  do  otherwise ;  and  inasmuch  as  the  feUher 
parts  with  all  control  over  the  son,  to  the  master,  no  inferenee 
can  help  the  plaintiff,  growing  out  of  the  relation  between  the 
apprentice  and  the  defendant ;  and  the  plaintiff  himself,  after 
averring  thus  generally  the  bad  conduct  of  the  boy  and  notice 
to  the  parent,  leaves  the  inference  that  the  defendant  did  some- 
thing  to  remedy  the  evil,  when  he  alledges  that  ho  did  Ktde  or 
nothing.  This  is  an  insuffident  allegation]  he  may  have  done 
aU  in  his  power  to  do. 

m.  The  plaintiff  has  not  alledged  performance  <x  readinees 
to  perform  on  his  part,  or  any  excuse  for  non-perfoarmaiioey'  aa 
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yfBA  necessary.  {ChUty^s  PL  824.)  He  alledges  that  be  per- 
formed it  "  as  far  as  the  circumstances  of  the  case  and  the  C(m- 
doct  of  said  Henry  would  adnut"  He  should  have  set  forth 
the  particulaf  circumstances  which  prevented  him  from  perform- 
bg.    (1  Chii,  PL  825.    8  Wend,  399.) 

IV.  The  contract  is  void  for  want  of  mutuality.  Young  cove- 
nants that  his  son  shall  work  for  Yan  Born  five  years ;  but  there 
is  no  covenant  or  agreement  on  the  part  of  Van  Dom  to  retain 
him  in  his  service.     {Chitty  on  Coni.  15,  5ih  Am.  ed,) 

y.  The  contract  is  unauthorized  by  either  statute  or  common 
law ;'  it  contravenes  public  policy  and  the  interest  of  the  state, 
4md  is  therefore  void.  The  revised  statutes,  (2  R,  S.  214,  8d 
ed.)  prescribe  certain  formalities  which  shall  be  observed  by 
the  parties  entering  upon  the  contract  of  apprenticeship^  and 
which  are  for  the  benefit  and  protection  of  the  infant,  and  in 
some  measure  compensate  him  for  the  loss  he  sustains  in  leaving 
his  parents'  care  and  being  deprived  of  the  benefit  and  protec- 
tion of  home.  The  binding  must  be  by  the  apprentice,  and  in 
writing.  (}  1.)  Consent  must  be  given  by  the  father,  (§  2,)  at 
the  end  of  or  indorsed  upon  the  indenture.  (§  8.)  No  in- 
denture ^  contract  for  the  service  of  any  apprentice  shall  be 
valid  as  against  the  person  whose  services  may  be  daimed, 
unless  made  in  the  manner  before  prescribed,  {Id.  218,  §  2^  Sd 
mi.)  and  various  subsequent  provisions  give  a  remedy  to  the 
master  and  to  the  apprentice  ibr  the  violation  of  the  contract. 
It  will  not  be  dadmed  that  the  contract  in  question  is  a  good 
contract  under  the  statute.  It  cannot  be  claimed  that  the  con- 
tract 16  in  any  sense  or  degree  binding  upon  the  infant  It  can- 
not be  maintained  that  the  infant  has  in  any  manner,  or  has  at 
any  time,  assented  to  this  contract ;  if  such  assent  could  help 
the  pkintil^  which  we  deny.  (3  Bam.  ^  Aid.  S83.)  The  com- 
plaiaA  shews  that  he  entered  the  service  of  the  ^aintiff  by  the 
order  of  the  defendant,  and  left  lift  his  own  will ;  and  tiie  drfend- 
aot  oentende  that  the  contract  is  invalid.  1st.  Because  it  ia  not 
made  in  conformity  to  the  statute.  2d.  Because  it  is  an  attempt 
to  contravene  the  policy  of  the  statute,  and  is  veid ;  although 
4m  Halite  contains  no  express  prohibition  of  such  attempt 
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{Ckitty  an  Cant.  673,  and  cases  died  under  note  1.)  The  con- 
tract in  this  case  is  the  sale  of  the  child's  labor.  It  contains 
no  provision  for  his  benefit,  save  the  benefit  of  work.  .  The  father, 
by  it,  throws  ofi*  the  obligation  of  maintenance  and  education ; 
and  secures  by  it,  to  himself,  pecuniary  profit.  Nor  can  the 
contract  be  sustained  by  the  common  law.  A  father  may,  indeed, 
have  the  benefit  of  his  child's  labor ;  but  this  is  only  while  the 
child  lives  with  and  is  maintained  by  him,  and  is  no  more  than 
he  is  entitled  to  firom  his  apprentices  or  servants.  (1  Black. 
Com.  363.  3  Bam.  ^  Aid.  584.)  He  has  no  property  in  his 
child.  His  right  to  its  labor  grows  out  of  and  is  dependent  upon 
his  care  over  it ;  and  is  intended  as  a  just  compensation,  not  a 
source  of  pecuniary  profit.  His  dominion  is  not  absolute.  The 
case  of  the  McDowles,  (8  John.  328,)  would  seem  to  hold  that, 
although  the  infant  is  not  bound,  yet  the  fiither  would  be,  upon 
his  agreement.  This  case  is  peculiar.  The  infant  was  to  be  ' 
well  taken  care  of;  his  welfare  studiously  provided  for.  He  de- 
sired to  stay  with  his  master ;  but  his  father  forcibly  took  him 
away.  It  was  also  provided  in  his  contract  that  the  infant  might 
leave  when  he  pleased.  The  full  force  of  this  case  is  allowed 
when  the  defendant  is  held  liable  for  acts  of  malfeasance ;  or  if 
it  was  alledged  that  he  persuaded  the  boy  to  leave,  &c.  and  shut 
his  mouth  against  complaint,  if  the  boy  chose  voluntarily  to  re- 
main ;  but  nothing  further,  respecting  this  case.  Justice  Oowen 
(3  HUl,  411)  says :  "  It  need  not  be  denied  that  a  father  may, 
even  at  common  law,  bind  out  his  child  to  an  apprenticeship^  as 
tills  court  seems  to  have  thought  in  the  matter  of  McDowles.^ 
Here,  again,  is  a  narrow  exception ;  the  principle  of  which  should 
never  be  extended  to  any  other  case.  The  exception  itself  waa 
so  very  doubtful,  that  a  statute  was  deemed  necessary  for  con- 
ferring a  right  on  the  parent,  even  to  this  extent ;  and  Kent  (2 
Kenfs  Com.  263)  says :  The  later  cases  say  the  father  has  no 
authority  at  common  law  to  bind  his  infant  son  an  apprentice 
without  his  assent.  The  contract  is  also  void,  as  being  against 
public  policy  and  the  interest  of  the  state.  (10  Verm.  Rep.  344.) 
The  welfare  of  every  community  is  directly  and  deeply  affected 
by  the  education  of  the  child.    The  law  of  nature  has  plftoed 
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the  dnty  of  maintaimng  and  edncating  him  in  the  hands  of  the 
parent ;  and  this  natural  duty  is  enforced  vfi  all  civilized  nations. 
To  promote  this,  the  father  is  entitled  to  the  control  and 
services  of  his  child.  Under  this  domestic  jurisdiction  the  child 
learns  obedience  to  authority,  and  thns  in  the  small  community 
of  home,  is  prepared  for  citizenship  in  the  state.  But  though 
for  many  purposes  under  the  dominion  of  the  father,  the  child 
is  not  absolutely  so.  The  father  may  forfeit  those  rights ;  and 
the  law  recognizes  the  existence  of  the  child,  and  extends  its 
protection  over  it.  So  the  child  owes  to  the  state  allegiance ; 
in  return  for  which,  and  by  its  duty  of  protection,  and  in  pro- 
motion of  its  own  interests,  the  state,  by  its  laws,  consults  the 
welfare,  comfort  and  interest  of  the  child  in  regulating  its  cus- 
tody during  the,  period  of  its  minority.  (25  Wend.  108.)  The 
oommon  law  leaves  it  in  the  parent ;  and  it  is  only  by  virtue  of 
the  statute,  that  he  can  dispose  of  its  custody  at  all.  The  statute, 
therefore,  which  enables  him  to  do  this,  also  protects  the  child 
against  injustice,  and  provides  a  mode  by  which  the  contract 
m&y  be  terminated.  (2  R.  S.  219,  i  82.)  Ko  such  provision 
or  protection  exists  in  this  contract.  No  act  of  Van  Dom's, 
however  injurious  to  the  child  or  to  his  rights  or  welfare,  would 
release  the  defendant  from  his  obligations  under  it.  Van  Dorn 
might  be  liable  to  an  action ;  but  if  the  contract  is  good,  no 
abuse  or  cruelty  to  the  child,  unless  it  prevented  service,  would 
fischarge  the  contract.  (2  Pick.  456.)  Nor  on  the  other  hand, 
if  ibis  contract  is  absolute,  would  any  act  or  default  of  the  child, 
excuse  Van  Dorn  from  the  fiilfillment  of  the  contract  on  his  part. 
Thns  the  child,  on  the  one  hand,  may  be  exposed  to  cruelty  and 
oppression  from  the  master  and  have  no  refuge,  for  the  father's 
interest  is  in  his  servitude.  Pecuniary  gain  on  one  hand,  pe- 
eoniary  loss  on  the  other.  It  has  been  declared  that  "the  law 
goes  further  than  merely  to  annul  contracts  when  the  obvious 
and' avowed  purpose  is  to  do  or  cause  the  doing  of  unlawful  acts ; 
it  avoids  contracts  and  promises  made  with  a  view  to  place  one 
under  wrong  influences ;  those  which  ofier  him  a  temptation  to 
do  that  which  may  injuriously  affect  the  rights  and  interests  of 
iliirdiMarties."    {FuUer  r.  Dame,  16  Pick.  ^81,)    Within  this 
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t^le,  this  contract  should  be  annnUed.  It  holds  out  the  stroi^est 
of  all  temptations  to  a  parent^  to  dispose  of  the  senriees  of  his 
child,  and  its  custody,  to  unfit  persouS)  and  without  regard  to  its 
rights,  to  secure  to  himself  pecuniary  gain.  For  this  gain,  it  is 
contended,  he  cannot  barter  away  the  duties  wfaick  he  owes  to 
the  child  and  the  state,  or  shift  in  any  way  the  relations  which 
nature  has  imposed  on  him.  He  cannot  appoint  another  to 
fulfill  his  trust.  This  contract  seeks  to  do  so.  The  law  will 
not  enforce  a  contract  founded  on  a  breach  of  duty,  and  the  at- 
tempted violation  of  the  most  important  trust.  (2  Yerg.  Temt. 
Rep.  546.  4  Leigh,  493.  10  Verm.  Rep.  338.)  The  drcum- 
stance  that  the  complaint  against  the  legality  of  the  contract  osi 
the  grounds  of  public  policy  is  made  by  the  defendant,  who  is 
a  party  to  it,  is  of  no  consequence ;  for  the  relief  is  giten  in 
regard  to  the  interest  of  the  public,  and  not  on  aceount  of  the 
individt»L    (8  Paige,  67.) 

By  the  Courty  T.  K.  Strong^  J.  It  was  evidently  the  in- 
tention ef  the  parties,  by  the  introductory  clause  in  ihecentracti 
expressing  that  the  parties  bound  themselvea  so  far  as  it  was  i& 
their  power  to  see  the  contrad;  fulfilled,  to  limit  their  respective 
obligations  to  their  legal  ability  to  perform  their  several  undei^ 
takings.  Both  parties  doubtless  understood  that  the  eontraet 
would  not  be  binding  upon  the  minor  son  of  the  defendant ;  that 
he  could  not  be  compelled  to  work,  or  pursue  a  oourae  of  good 
conduct,  or  receive  instruction,  except  so  &r  aa  the  parental 
authority  of  the  defendant  might  be  effectual  t<a  that  purpose ; 
and  each  appears  to  have  been  unwilling  to  contract  beyond  his 
own  acts  and  authority.  So  far  as  it  depended  upon  themselves, 
or  their  legal  control  over  the  minor,  they  would  oonsent  ta  be 
bound,  but  no  further.  Without  such  a  limitation  the  drfendaat 
.would  have  incurred  a  liability  to  respond  in  cbmages  for  aa 
abandonment  by  the  son  of  the  plaintiff's  servioe^'er  his  ill  oon- 
duct,  notwitjistanding  it  was  entirely  beyond  the  power  of  the 
.disfendant  to  pirevent  it.  When  a  contract  is  abscdute^  if  tha 
thing  to  be  done  can  by  any  means  be  acGom]^hed,  altheugk 
it  may  be  out  of  the  power  of  the  obligor  to  do  it^  ha  is  liable  JA 
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damages  fcnr  its  non-performance.  {Beebe  r.  Johnson^  19  Wejid. 
.500.)  That  clause  was  probably  introduced  mainly  for  the  ben- 
efit of  the  defendant ;  whether  it  was  necessary  in  respect  to 
the  plaintiff  it  is  not  important  to  consider.  {Hughes  v.  Hum- 
phreysj  6  Bam.  ^  Cress,  680.) 

This  construction  of  the  contract,  in  regard  to  the  extent  of 
the  obligations  imposed  by  it,  is  in  accordance  with  the  position 
taken  by  the  counsel  for  the  defendant  on  that  subject ;  and  he 
contends  that  giving  the  contract  such  a  construction,  no  breach 
of  it  by  the  defendant  is  shown  by  the  complaint.  The.  breach 
alledged  is,  that  the  son,  after  having  been  in  the  service  of  the 
plaintifi^  under  the  contract,  about  three  years  and  a  half,  left 
and  abandoned  said  service,  and  has  not  returned,  and  that  the 
defendant  '^has  not  used  any  or  his  best  endeavors  to  have  the 
said  Henry  serve  the  said  plaintiff  as  such  apprentice,"  &c, 
''but  the  defendant  has  neglected  and  refused  to  fulfill' said 
agreement,"  &c. ;  that  the  plaintiff  has  repeatedly  informed  the 
defendant  ot  the  absence  of  the  son  from  such  service,  and  his 
neglect  and  refusal  to  retuTTi,  &c.  '^  but  the  said  defeiidiant 
turned  away  firom  said  plaintiff  and  refused  to  hear  his  com- 
plaints, or  do  any  thing  in  the  premises  towards  returning  said 
Henry  to  such  service  and  apprenticeship,  or  in  any  way  to 
carry  out  or  fulfill  said  agreement,"  Sec.  It  is  not  expressly  al- 
ledged that  the  defendant  had  notice  where  his  son  was,  after  he 
left  the  plaintiff,  or  of  his  intention  to  leave ;  nor  are  any  &ct8 
Btated  in  reference  to  what  might  have  been  done  by  the  de- 
fendant ;  but  the  court  will  take  notice  of  his  power  as  a  parent, 
«id  cannot  fail  to  see  that  he  might  have  done  something  to- 
wards securing  a  return  of  his  son,  by  making  search  for  him, 
if  ignorant  of  his  residence,  and  on  finding  him  exercising  pa- 
rental authority  over  him  to  effect  his  return.  The  defendant  was 
]K>und  to  do  what  he  had  the  legal  power  to  do,  in  the  premises* 
The  allegations  that  he  had  not  used  any  endeavors,  and  refimed 
to  do  any  thing,  sufficiently  show  a  breach  of  his  obligation. 
•  There  is  no  force  in  the  objection  that  the  plaintiff  has  not 
alkdged  performanoe  or  readiness  to  perform  on  his  part.  The 
oevenanta  are  independent^  and  no  such  allegation  was  iiece»- 
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sary.  {Powers  v.  Ware^  2  Pick.  461,  456.)  Nor  is  there  any 
"want  of  mutuality  in  the  obligations  of  the  parties.  {Eno  v. 
Woodworth,  4  Comst.  249.) 

The  point  mainly  relied  on  by  the  defendant  is  that  the  con- 
tract was  unauthorized  by  statute,  or  common  law,  and  is  void 
as  contravening  public  policy.  It  certainly  was  not  within  the 
statute  in  relation  to  apprentices  and  servants,  (2  R.  S.  154,)  and 
there  is  no  statute  expressly  conferring  the  power  to  make  such  a 
contract.  The  contract  never  had  any  binding  obligation  upon 
the  minor.  {Id.  158,  §  26.  2  Kent's  Com.  264, 4^A  ed.  Mat- 
ter of  McDowleSy  8  John.  829.)  But  is  there  any  principle  or 
authority  which  forbids  a  father's  binding  himself  that  the  ser- 
vices of  his  infant  child  shall  be  rendered  to  another,  during  the 
period  for  which  he  is  by  law  entitled  to  them,  without  regard 
to  the  length  of  time,  for  instruction  to  be  rendered  to  the  child, 
and  in  addition  a  compensation  to  be  paid  to  himself?  This 
obligation,  imposed  as  well  by  municipal  law  as  by  the  laws  of 
nature  and  religion,  to  maintain  and  educate  the  child,  is  in  no 
respect  diminished  by  such  a  contract ;  there  is  nothing  in  a 
fair  contract  of  that  character  inconsistent  with  the  proper  dis- 
charge of  that  obligation ;  and  the  parental  duty  may  often  be 
better  discharged  in  that  way  than  in  any  other.  What  preju- 
dice can  result  to  the  child  or  the  public  which  might  not  be 
more  frequently  and  certainly  anticipated  from  denying  than 
allowing  the  power  to  make  such  an  arrangement?  It  is  not 
perceived  that  any  objection  in  principle  to  the  possession  of 
such  a  power  by  the  parent  exists ;  and  there  is  clearly  nothing 
in  the  contract  in  the  present  case  which  can  furnish  any  occa- 
sion for  complaint.  The  authorities  upon  this  question  are  also 
against  the  defendant  In  Den/  v.  Everett^  (7  Mass.  R.  154,) 
which  was  an  action  of  covenant  upon  an  indenture  whereby  the 
plaintiff  agreed  that  his  son  should  serve  the  defendant  for  the  term 
of  six  years,  and  the  defendant  covenanted  among  other  things 
that  he  would  pay  the  plaintiff  $10,  on  the  execution  of  the  inden- 
ture, $40  on  a  subsequent  day,  and  at  the  expiration  of  the  term 
#60 — ^the  breach  assigned  being  the  non-payment  of  the  $50 — 
on  demurrer  to  the  declaration,  Parsons,  chief  justice,  who  da- 
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livered  the  opinion  of  the  court,  said  "There  is  no  question  but 
that  a  father  who  is  entitled  to  the  services  of  his  minor  son, 
and  for  whom  he  is  obliged  to  provide,  may  at  the  common  law 
assign  those  services  to  others  for  a  con8i4eration  to  enure  to 
himself.  He  may  contract  that  his  minor  son  shall  labor  \n  the 
service  and  employment  of  others  for  a  day,  a  mpnth,  or  any  longer 
term,  so  that  the  time  do  not  exceed  the  period  of  the  child's 
emancipation  from  the  father,  which  may  take  place  as  well  on 
the  father's  death  as  on  the  son's  arriving  at  the  age  of  twenty- 
.one  years."  That  case  is  cited  and  the  doctrine  recognized  as 
law  in  Butler  v.  Hubbard,  (5  Pick.  250.)  In  the  Matter  of 
MeDowles,  (8  John.  828,)  an  indenture  of  apprenticeship  for  six 
years,  which  was  held  invalid  as  to  the  infant,  was  held  binding 
upon  the  father.  {See  also  United  States  v.  Bainbridge,  1 
Ma^on,  71,  78 ;  Respublica  v.  Keppell,  2  Dall  197 ;  Common- 
wealth y.  Baird,  1  Ashmead,  267 ;  Commonwealth  v.  Moore, 
1  Browne,  275 ;  Commanwealth  v.  Addecks,  5  Binney,  520  ; 
Ex  parte  Grouse,  4  Wharton,  9  ;  1  Bouvier^s  Inst,  137 ;  Cumr 
ing  v.  ERU,  8  Bam.  ^  Aid.  59.) 

The  demurrer  must  therefore  be  overruled,  with  leave  to  the 
defendant  to  answer  on  payment  of  costs. 

[Catuoa  General  Term,  June  7, 1852.    Sddent  Johnsc%  and  T.  R.  Strang, 
Justices.] 


Pratt  vs.  Gulick  and  Clark. 

The  iffinciple  is  weH  settled  that  where  a  special  contract  Is  entered  into 
which  is  entire,  for  the  sale  and  delivery  of  property,  a  ftiU  performance  by 
the  vendor  is  a  condition  precedent  to  his  right  of  action  against  the  vendee, 
for  the  price  of  any  part  of  the  property  delivered  nnder  the  contract. 

But  when  by  the  terms  of  a  contract  the  performance  by  one  party  is  not  made 
dependent  npon  a  prior  performance  by  the  other,  the  promises  are  inde- 
pendent; and  each  may  maintain  an  action  on  the  promise  of  the  opposite 
party,  in  case  of  non-performance,  withont  alledging  or  proving  perfonnanoe 
by  himself. 

Li  September,  1849,  the  plaintiff  and  the  defendant  entered  into  a  contract 
whereby  tbe  plaintiff  agreed  to  sell  and  deliver  to  the  defendant  a  quantity 
V0L.XIII.  88 
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of  lumber  at  89  per  1000  feet,  for  which  the  defendant  was  to  pay  9800  by 
the  1st  of  December  then  next  and  for  the  balance  to  g:iye  two  promissory 
notes,  payable  in  June  and  October,  1850.  In  October,  1849,  an  alteration  was 
made  in  the  contract,  by  which  the  defendant  promised  that  If  the  plaintiff 
would  go  on  and  deliver  the  Inmber,  he,  the  defendant,  would  make  a  note 
for  SAOO  payable  in  Jane,  1860,  and  send  it  to  the  plaintiff  to  apply  on  the 
contract;  to  which  the  latter  assented.  The  plaintiff  delivered  part  of  the 
lumber,  but  fkiled  to  deliver  the  residae,  althoagh  the  defendant  sent  the 
note  as  agreed.  In  an  action  bronght  upon  the  note,  by  the  plaintiff;  Sdd 
that  the  note  being,  npon  its  fkce,  an  absolute  unconditional  promise  to  pay 
the  amount  specified  in  it,  and  having  in  its  terms,  none  of  the  qualities 
of  a  conditional  agreement,  the  plaintiff  could  maintain  an  action  thereon 
without  averring  or  proving  performance  of  the  contract,  on  his  part 

Motion  by  the  defendants  for  a  new  trial,  npon  a  case.  Tbn 
action  was  bronght  npon  a  note  for  $500  made  by  the  drfendant 
Onlick  and  indorsed  by  the  defendant  Clark,  on  the  18th  of 
October,  1849,  payable  to  the  plaintiff  or  bearer  on  the  15tii  of 
Jnne,  1850.  The  canse  was  tried  at  the  Steuben  circnit  in 
February,  1851,  before  Justice  JohnBon.  On  the  feial  the  coun- 
sel for  the  plaintiff  stated  to  the  court  that  the  execution  of  the 
note  described  in  the  complaint,  by  the  defendant  Gtdick,  and 
the  demand  of  payment  and  notice  of  non-payment  to  the  defend^ 
ant  Clark,  was  admitted  in  the  pleadings  in  the  said  action,  a&d 
then  rested.  The  defendants  then  introduced  certain  evidence 
which  at  the  close  of  the  trial  was  ordered  to  be  stricken  out  as 
immaterial  and  irrelevant  The  substance  of  this  evidence  is  set 
out  in  the  opinion  of  the  court,  and  therefore  need  not  be  iatny- 
duced  here.  The  court  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  for  the  amount  of  the  note  and  interest,  and  they 
found  accordingly. 

W.  Beames,  for  the  plaintiff. 

E.  Howellj  for  the  defendants. 

Bjf  the  Cmart,  T.  B.  Stroko,  J.  The  evidenoe  giv»  bj  tihe 
defimdflbts,  which  was  stricken  out  on  the  trial,  at  the  close  of  ^be 
proofs,  as  immaterial  and  irrelevant,  showed  that  in  Septemb^^ 
1849,  a  contract  was  made  between  the  plaintiff  aa»i  the  defiuiA- 
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loxt  Gtdiok,  whereby  the  pUuntiff  agreed  to  sell  and  deliver  to 
Gi]£ck  by  the  first  day  of  November  thereafter,  a  large  quantity 
of  merchantable  lumber,  supposed  to  be  about  180,000  feet  at 
$9  pw  thonsand  feet,  for  which  Gulick  was  to  pay  $300  in  cash 
by  the  ^rst  day  of  Pecember  then  next,  and  for  the  balance  of 
the  purchase  money  to  give  two  notes  of  equal  amount,  one  payable 
«  ^  in  June,  and  the  other  in  October,  1850  [  that  afterwards,  and  in 

the'mpnth  of  October,  1849,  some  difiSculty  arose  between  them  in 
respect  to  cuUuiig  the  lumber,  and  the  taking  of  a  portion  of  it  by 
another  person,  and  an  alteration  was  made  iu  the  contract,  by 
which  provision  was  made  for  inspecting  the  lumber  if  the  par- 
Ue»  could  not  agree ;  and  Qulidc  promised  that  if  the  plaintiff 
would  go  on  and  deliver  the  lumber  and  perform  the  contract  on 
his  part,  he^,  Ghdick,  would  make  a  note  for  $500,  payable  in  the 
month  of  June,  1850,  and  send  it  to  the  plaintiff  to  apply  "on  the 
contc^ict,  to  which  the  plaintiff  assented ;  that  the  plaintiff  de- 
livered part  of  the  lumber  but  failed  to  deliver  the  residue ;  and 
that  he  had  nidt  performed  the  contract.  It  did  not  clearly  ap- 
pear wlu^t  quantity  of  th^  lumber  had  been  delivered,  nor  what 
part  of  that  quantity  was  merchantable ;  the  only  witness  who 
testified  to  a  delivery  of  part,  stated  about  a  boat  load,  and  that 
a  boat  load  was  about  60,000  feet  The  evidence  further  showed 
ihat  about  the  20th  of  October,  1849,  Ghiliok  deposited  in  a  post 
offi^}  enclosed  in  a  letter  directed  to  the  plaintiff  at  his  residence, 
a  notc^  for  $500>  payable  to  the  plaintiff  sometime  in  the  month 
of  June  following,  with  interest,  signed  by  the  defendants.  This 
proof  of  the  identity  of  the  n^te  in  suit  with  that  sent  to  the 
plaintiff  was  not  very  strong,  but  I  am  inclined  to  think  the 
jury  would  h&ve  been  warranted  in  regarding  it  sufficient. 
{Van  Afen  v.  Biive»y  4  Denioy  455.  Pentz  v.  WmkrbMom^ 
6  /*  51.    Shaver  v.  Ehle,  16.  John.  201.) 

It  is  claimed  <»i  the  part  of  the  defendants  that  the  justice 
at  the  circuit  erred  in  his  decision  striking  out  the  evidence,  and 
.that  tha  evidence  establishied  a  full  and  perfect  defense  to  the 
^ctioBU.  The  position  taken  by  their  counsel  is  that  a  full  per* 
formance  of  the  contract  by  the  plaintiff  was  a  condition  prece- 
dBBt  to  kiajnght  to  recover  upon  the  note ;  that  the  oonaideration, 
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of  the  note  was  a  full  performance  of  the  contract  by  the  plain- 
tiff, and  that  the  plaintiff  not  having  performed  fnllj,  the  con- 
sideration of  the  note  had  failed. 

If  it  be  the  case  that  payment  of  the  note  was  to  depend  np<m    ' 
a  complete  performance  of  the  special  contract  by  the  pluntaf^ 
it  is  undoubtedly  true  that  upon  the  proofs  the  plaintiff  was  not  § 

entitled  to  recover.  The  principle  is  well  settled  that  where  a 
spedal  contract  is  entered  into,  which  is  entire  for  the  sale  and 
delivery  of  property,  a  full  performance  by  the  vendor  is  a  con- 
dition precedent  to  his  right  of  action  against  the  vendee  for  the 
price  of  any  part  of  the  property  delivered  under  the  contract.  « 
{McKnig/U  V.  Dunlopj  4  Barb.  86,  and  cases  cited.)  The 
basis  of  this  principle  is  that  such  is  the  contract  which  the 
parties  have  made ;  and  the  principle  is  but  a  recognition  of  the 
right  of  parties  to  make  a  contract  of  that  character;  When 
the  terms  of  the  contract  do  not  make  the  performance  by  one 
party  dependant  upon  a  prior  performance  by  the  other,  but  the 
promise  of  each  is  the  consideration  for  the  promise  of  the  other, 
a  different  rule  prevails.  In  such  a  case  the  promises  are  inde- 
pendent ;  each  may  maintain  an  action  on  the  promise  of  the, 
opposite  party,  in  case  of  non-performance,  without  alledging  or 
proving  performance  by  himself;  but  if  the  plaintiff  has  failed 
to  perform,  the  defendant  may  set  up  and  prove  such  non-per- 
formance, either  as  a  partial  or  total  defense,  as  the  non-per- 
formance may  be  partial  or  total,  and  be  allowed  by  way  of 
recoupment  any  damages  which  he  may  have  sustained  l^  the 
breach,  not  extending  however  beyond  the  demand  proved  by 
the  plaintiff.  If  the  plaintiff  in  this  case,  instead  of  bringing 
an  action  on  the  note,  had  sued  upon  the  special  contract  be- 
tween him  and  Gulick  for  the  price  of  the  lumber  delivered,  it  is 
very  clear  that  the  principle  first  stated  would  apply  and  be  de- 
cisive against  his  demand.  Performance  by  him  was  by  the 
terms  of  the  contract  to  precede  performance  by  Gulick,  beyond 
giving  the  note  in  question.  But  was  the  promise  in  the  note 
made  to  depend  on  any  act  to  be  done  by  the  plaintiff,  and  can. 
that  principle  be  applied  to  it?  The  note  is  upon  its  face  aa 
absdute  unconditional  promise  to  pay  the  amount  specified  in  it. 
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It  has  not  in  its  terms  any  of  the  qualities  of  a  conditional  agree- 
ment. It  was  not  necessary  for  the  plaintiff,  in  his  action  upon  it  to 
alledge  or  prove  in  the  first  instance^  any  thing  in  respect  to  the 
consideration,  to  entitle  him  to  recover.  Nor  oonld  the  defendants 
be  permitted  to  prove  by  parol  that  it  was  not  to  be  paid  but 
npon  some  condition.  {Ervnn  v.  Saunders^  1  Cowertj  249. 
Payne  v.  Ladue,  1  £B/Z,  116.)  And  if  the  note  be  viewed  in 
connection  with  the  consideration  of  it,  the  independent  nature 
of  the  promise  will  be  equally  apparent.  The  proposition  of 
Gtilick  was  that  if  the  plaintiff  would  go  on  and  deliver  all  the 
lumber,  he  would  give  the  note.  The  note  was  to  be  given  an- 
terior to  the  time  appointed  for  performance  by  the  plaintiff. 
The  plaintiff  assented,  and  the  note  was  given.  The  considera- 
tion of  ^he  note  was  therefore  the  plaintiff's  promise  of  perform- 
ance. Gulick  had  then  the  verbal  promise  of  the  plaintiff  to 
perform  unconditionally,  and  the  plaintiff  had  the  note  express- 
ing an  unconditional  promise  of  payment  The  case  would 
thus  appear  to  be  directly  within  the  doctrine  above  stated  in 
respect  to  agreements  where  the  undertakings  of  the  parties  are 
iudependent,  and  to  be  governed  by  it. 

It  necessarily  follows  from  the  views  presented,  that  the  prin- 
ciple upon  which  the  defendants'  counsel  relies  is  inapplicable^ 
and  that  his  position  cannot  be  sustained. 

It  is  not  made  a  point  that  the  quantity  of  lumber  delivered, 
estimating  it  at  the  contract  price,  was  less  in  amount  than  the 
note,  nor  that  Gulick  sustained  damages  by  reason  of  the  non- 
delivery of  the  residue  of  the  lumber,  which  he  was  entitled  to 
be  allowed  by  way  of 'deduction  from  the  sum  recovered.  There 
was  no  proof  in  respect  to  damages ;  and  probably  the  evidence 
would  not  have  justified  the  jury  in  finding  that  Gulick  had  not 
received  lumber  to  -the  amount  of  the  note.  If  there  had  been 
a  proper  foundation  lidd  for  those  points,  which  I  think  was 
not  the  case,  the  evidence  should  have  been  submitted  to 
the  jury. 

My  conclusion  upon  the  whole  case  is,  that  although  the  evi- 
dence stricken  out  was  admissible,  it  did  not  make  out  a  de- 
fense to  the  action,  in  whole  or  in  part,  and  therefore  no  injustiee 
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^raa  done  to  the  defendants  by  the  decision  in  respeot  to  it;  if 
80,  a  new  irial  should  not  be  granted. 
The  motion  for  a  new  trial  is  therefore  denied. 

[Cayuga  General  Term,  Jone  7, 1862.    Sdden,  Joknson  and  T.  R.  Stnmg, 
Justices.] 


HoDGMAN  VS.  Smith. 

If  a  person  is  to  receive  a  stipulated  sum  in  proportion  to  a  ^ven  quantum 
of  the  profits  of  a  business,  as  compensation  for  his  labor  and  services,  he  15 
not  a  partner.  But  othervisoi  if  he  is  to  participate  in  the  profits,  and  has 
an  interest  therein,  as  proJUs, 

One  who  is  to  share  in  the  profits  of  trade,  as  profits,  ought  also,  prima  fade, 
to  bear  a  share  of  the  loss,  as  partner. 

Appeal  by  the  defendant  from  a  judgment  entered  upon  the 
refort  of  a  referee.  The  complaint  set  up  a  copartnership  be- 
tween the  parties,  in  the  year  1844,  for  the  purpose  of  buying 
and  selling  wool ;  the  purchase  of  $4000  worth ;  and  a  loss  of 
about  $800 ;  and  inrayed  for  an  accounting,  and  for  payment  of 
what  might  be  found  due.  The  answer  of  the  defendant  put  in 
issue  every  allegation  of  the  complaint.  The  cause  was  referred ; 
and,  on  the  trial,  the  plaintiff  proved  by  several  witnesses  that 
they,  the  witnesses,  severally  sold  wool,  in  1844,  the  defendant 
making  the  bargain  and  saying  he  and  the  plaintiff  were  buying 
wool  together ;  and  once  a  witness  thought  he  received  a  note 
on  which  were  the  names  of  both.  It  was  also  proved  that  the 
wool  was  in  the  defendant's  latt ;  and  the  witness  who  proved 
the  sale  of  the  principal  part  of  the  wool  to  himself,  stated  that 
the  defendant  was  present  when  the  sale  took  place,  though  the 
money  was  paid  to  the  plaintiff;  who  alone  signed  the  recdpt 
for  it,  and  the  bill  of  sale  was  in  the  phiintiff 's  name  alone. 
But  he  further  testified,  that  they  both  stated  they  were  owners 
of  the  wool.  On  the  testimony  on  the  part  of  the  plaintiff  being 
dosed,  the  defendant  moved  for  a  nonsuit,  which  was  refused* 
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The  defendant  called  a  witness,  who  testified  that  he  was  the 
defendant's  clerk  in  1844 ;  and  that  the  defendant  acted  as  the 
agent  of  the  plaintiflT  in  the  purchase  of  the  wool,  and  was  to 
have  one  half  of  the  profits  for  his  services.  This  he  under- 
stood from  both  parties.  That  at  one  time  the  defendant  desired 
the  plaintiff  to  sell,  which  he  refused ;  and  the  defendant  then 
said  he  would  not  store  it  any  longer,  and  desired  him  to  take 
it  away ;  and  the  plaintiff  answered  that  he  would.  That  at  one 
time  the  plaintiff  consented  that  the  defendant  might  take  a 
parcel  of  the  wool  to  pay  his  own  debt.  He  further  testified  to 
offers  for  the  wool,  and  the  defendant's  desire,  and  the  plaintiff's 
refusal  to  sell,  about  which  there  was  some  feeling  between 
them.  He  further  testified  to  repeated  admissions  of  the  plain- 
tiff, that  if  there  was  any  loss,  he  should  have  to  suffer  it. 
Several  receipts,  in  the  form  of  bills  of  sale,  were  given  in  evi- 
dence, running  to  both  Hodgman  and  Smith,  giving  their  names 
in  full ;  and  the  page  in  which  a  memorandum  of  the  purchases 
was  given,  was  headed  <<  Wool  in  Co."  And  an  account  was  kept 
with  each  as  "Iieonard  Hodgman  in  aoc't  with  wool  in  Go." 
«  Wool  in  Co.  in  actft  with  John  W.  Smith."  And  also  the  fol- 
lowing: "Wool  in  Co.  in  ac.  with  J.  W.  Smith  and  Leonard 
Hodgman.  Liabilities,"  under  which  was  a  statement  of  the 
disbursements  by  each.  The  plaintiff  gave  in  evidence  a  memo- 
randum signed  by  the  defendant,  stating  that  "all  the  wool 
bought  by  Smith  and  Hodgman,  amounting  to  about  $9000  lbs. 
be  the  same  more  or  less,  agreeable  to  books,  the  said  wool  was 
bought  with  Hodgman's  money,  except  about  64  dollars  of 
Smith's  money.  I,  the  said  Smith,  have  no  interest  in  the  wool 
except  as  above  and  one  half  the  net  profits ;"  which  was  dated 
the  14th  day  of  September,  1844.  The  referee  reported  that 
the  parties  were  partners ;  and  found  due  from  the  defendant 
to  the  .plaintiff  $858,93 ;  upon  which  judgment  was  entered,  and 
the  defendant  appealed. 

TT.  JZ  Kingi  tor  the  defendant 

£;.  F.  JSiiOarif,  for  the  plaintiff: 
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By  the  Court,  Hand,  J.%  The  parties  bought  the  wool 
together ;  and  might,  undoubtedly,  have  been  considered  part* 
ners  as  to  third  persons.  The  statement  signed  by  Smith,  dated 
the  14th  of  September,  1844,  and  given  in  evidence  by  the 
plaintiff,  and  which  may  be  considered,  therefore,  as  the  decla- 
ration of  both,  after  all  ihe  purchases,  except  a  small  amount, 
had  been  made,  goes  to  show  that  their  interests  in  the  wool,  at 
that  time,  were  very  unequal ;  that  of  the  defendant  being  but 
a  small  part  of  the  whole.  If  it  was  a  copartnership,  and  the 
defendant  was  interested  in  the  firm  only  in  that  proportion,  the 
referee  has  made  a  mistake  in  charging  him  with  one  half  of  the 
deficiency.  But  the  share  of  the  loss  to  be  borne,  and  of  the 
profits  to  be  divided,  do  not  necessarily  bear  an  exact  proportion 
to  the  interest  of  the  partners  in  the  partnership  property. 
That  may  depend  upon  agreement  {Smithr.  Watsafij2Barn. 
4*  Cress.  401.  Gould  v.  Gouldj  6  Wend.  268.  8  Kent,  28. 
Peacock  v.  Peacock,  16  Ves.  50.  CoU.  on  Part.  §  167,  et  seq. 
18  Wend.  185.)  One  witness  swore  that  the  defendant  was 
agent ;  and  further,  that  the  plaintiff  had  said  if  there  was  any 
loss  on  the  wool,  he  should  have  to  sustain  it.  But  it  did  not 
appear,  whether  he  referred  to  a  contract  in  this  respect ;  or  to 
the  ability  of  the  defendant ;  or  was  stating  his  view  of  the  law. 
If,  as  is  alledged,  the  circumstances  of  the  defendant  at  that  time 
were  doubtful,  ^t  perhaps  would  explain  the  remark.  The 
test  of  partnership  seems  to  be  that  if  one  is  to  receive  a  stipu- 
lated sum  in  proportion  to  a  given  quantum  of  the  profits,  as 
compensation  for  his  labor  and  services,  he  is  not  liable  to  be 
charged  as  a  partner.  But  he  is  chargeable  as  such  if  he  par- 
ticipate in  the  profits  of  a  trade  or  business,  and  has  an  interest 
in  the  profits  as  profits.  {Perkins^  CoU.  on  Part.  §i  85,  U, 
and  notes.  Champion  v.  Bostwick,  18  Wend.  184.  Bx  parte 
Hamper,  17  Ves.  404.  Vanderburgh  v.  HuU,  20  Wend.  70. 
8  Kent,  88.) 

Under  all  the  drcmnstances  of  this  case,  I  think  the  finding 
of  the  referee,  that  the  defendant  was  a  partner,  within  this  rule, 
as  a  question  of  fact,  cannot  be  disturbed,  i  And  eveiy  man  who 
is  entitled  to  share  in  the  profits  of  a  trade  or  business  as  profits. 
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oiight,.pnma/acie,  tobear  a  sharepf  theloss.  {Oracey.  SmUhj 
2  W.  BL  1000.  DiA  v.  Halsey,  16  John.  34.  CoU  on  Part, 
a  16,  81}  and  notes.)    The  judgment  should  be  afSrmed. 

Judgment  affirmed. 

[BiBATOGA  General  Tebm,  January  5,  1862.     WUlardt  Hand  and  Cadf^ 
Jnstioes.] 


Beach  vs.  Barons. 

By  a  lease  executed  by  and  betireen  H.  and  B.  on  the  28th  of  Febroary,  1844, 
B.  covenanted  to  sow  and  raise  forty  acres  of  wheat  each  year,  and  to  de- 
liver to  H.  one  half  of  the  wheat  after  it  was  harvestod,  by  the  first  of  Oc- 
tober in  each  year,  at  one  of  the  flouring  mills  in  R.,  to  be  designated  by 
H.  H.  conveyed  the  premises,  and  assigned  the  lease  to  the  plaintiff  on 
the  26th  of  March,  1845.  In  an  action  by  the  plaintiff,  against  B.  the 
lessee,  for  a  breach  of  covenant,  one  of  the  breaches  assigned  was  that  in 
the  fUl  of  1845  the  defendant  harvested  a  large  quantity  of  wheat,  raised 
on  the  demised  premises,  to  wit,  600  bushels,  and  did  not  deliver  tho  sam^ 
to  H.  or  to  the  plaintiff,  by  the  first  of  October  of  that  year,  at  one  of  the 
flouring  mills,  &c.  but  sold  and  converted  and  disposed  of  the  whole  of  said 
wheat  to  his  own  use.  The  defendant  pleaded  that  ho  did  not,  in  the  fall 
of  1845,  raise  600  bushels  of  wheat  on  said  premises.  Held,  on  demurrer, 
thai  the  plea  was  bad,  in  not  meeting  the  breach  assigned. 

Hdd  aiso,  that  the  breach  was  well  assigned,  although  the  plaintiff  in  his  dec- 
laration, claimed  the  whole  600  bushels  of  wheat ;  and  although  it  was  not 
alledged  that  a  place  was  designated  at  which  to  deliver  the  wheat,  or 
that  the  defendant  was  requested  to  deliver  it. 

Hdd  further f  that  the  covenant  of  B.  was  not  collateral,  but  was  annexed  to 
and  running  with  the  land ;  that  H.'s  right  to  the  growing  crops  passed  by 
the  deed  and  assignment  of  the  lease,  to  his  grantee  and  assignee;  and 
that  the  plaintiff  could  maintain  an  action  for  the  sale  and  conversion  of  the 
wheat  which  was  cut  and  harvested  afterwards.  ^  * 

And  HOd  that  a  plea  admitting  the  sale  and  conversion  of  the  plaintiff's  half 
of  the  wheat,  and  offering  nothing  in  justification,  but  merely  aUedging 
that  the  plaintiff  omitted  to  designate  the  flouring  mill  at  which  the  wheat 
was  delivered,  was  insufficient. 

Where  a  declaration  in  covenant  alledges  as  a  breach,  the  cutting  and  carry- 
ing away  of  standing  wood  and  thnb*er,  a  plea  denying  that  the  defendant 
cat  and  carried  away  any  wood  and  timber,  is  bad,  on  demurrer. 
Vol.  Xin.  39 
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A  plea,  In  tat  action  for  breach  of  covenant,  alledgiiig  that  thb  defendant  fada 

.  in  all  things  well  and  traly  kepi  (tilflUed  and  perfoimod  all  and  singnlar 
the  corenants,  agreements  and  conditions  in  the  lease  cont&ii^d,  Is  bad,  as 
tendering  an  issue  of  law  and  not  of  fact ;  and  for  not  showing  how  tho 
defendant  performed  his  covenants,  or  the  facts  which  constituted  such  per- 
formance. 

^e  jieTorol  breaches  assigned  in  a  declaration  in  covenant  are  in  tho  iiatnre 
of  distinct  counts,  and  a  plea  to  the  whole  declaration  must  contain  matter 
which  will  be  a  legal  answer  to  all  the  breaches.  If  a  replication  to  such  a 
plea  is  good  as  it  respects  either  of  the  breaches  assigned,  although  it 
may  not  be  a  good  answer  to  the  plea,  so  far  as  the  plea  assmnes  to  answer 
other  breaches,  the  replication  will  nevertheless  be  upheld,  on  demurrer. 

For  a  breach  of  covenant  by  a  lessee  the  lessor,  or  person  standing  in  his  place 
—the  landlord  at  the  time  the  covenant  Is  broken — ^is  the  proper  person  to 
bring  the  action ;  and  this,  notwithstanding  he  has  since  assigned  the  lease 
and  conveyed  the  demised  premises,  to  another. 

Action  for  breach  of  covenants ;  commenced  prior  to  the 
code.  Demurrers  to  pleas  and  replications.  The  declaration 
\Ta8  npon  a  lease  or  agreement  in  writing  under  seal,  bearing 
date  February  28th,  1844,  made  and  entered  into  by  and  be- 
tween John  Hungerford,  by.  WilKam  Bfossom  his  attorney,  of 
one  part,  and  the  defendant  of  the  other  part;  by  which  the 
said  Hungerford,  who  was  the  owner  in  fee  of  the  premises 
tiierein  described,  leased  to  the  defmdant  certain  premises,  be- 
ing one  hundred  and  serenty-two  acres  of  land  in  the  town  of 
Irondequoit-in  the  county  of  Monroe,  for  and  during  the  tcftn  of 
three  years  from  the  first  day  of  April  m  the  year  aforesaid. 
The  declaration  averred  that  in  and  by  said  lease  the  defendant 
covenanted  to  cultivate,  manage  and  work  the  said  premises  ih 
%  good  fimn  like  manner,  and  to  deliver  one  half  part  and  portion 
of  an  the  crops  to  be  raised  on  said  premises  during  said  lease 
as  thereinafter  mentioned,  to  be  delivered  to  the  said  attorney  of 
said  Hungerford,  immediately  after  cutting,  securing  and  har- 
Tei^g  the  same  as  thereinafter  mentioned ;  to  cultivate,  sow 
And^ndse  forty  acres  of  wheat  each  and  ever;^  year  during  said 
term,  to  be  sown  between  the  first  and  the  twentieth  of  Septem- 
ber, the  ground  to  be  plowed  three  times,  and  a  bushel  and  s 
half  of  clean  pure  seed  to  be  sown  to  each  acre.  To  faarve6t, 
thresh  and  elean  the  wheat  immediately  after  harvest,  and  d^ 
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livcar  one  half  of  the  same  to  said  Htmgerford  or  his  attorney  by 
the  first  day  of  October  in  each  year,  in  a  condition  for  flouringi 
at  one  of  the  flooring  mills  in  the  city  of  Rochester,  to  be  desig* 
nated  by  said  Hongerford.  To  sow  each  and* every  year  five 
bnshels  of  clover  seed  on  said  farm  at  an  average  of  fbor  quarts 
to  the  acre ;  said  Hungerford  to  fumi9h  all  the  clover  seed  for 
the  first  year,  and  one  half  for  the  other  two  years.  Said  Hon- 
gerford to  find  all  the  plaster,  d&c.  The  defendant  to  make  and 
draw  oot  and  lay  op  into  good  fence,  &c.  two  thoosand  rails,  &c 
for  which  Hongerford  was  to  pay  $1  per  hundred ;  which  fence 
WB0  to  be  made  on  said  premises  whenever  Hongerfprd  should 

.  direct)  and  to  be  done  by  the  first  day  of  Jone  then  next.  That 
said  defendant  was  not  to  cot  any  timber  standing  on  said 
premises  except  for  fence  as  aforesaid,  and  was  to  be  confined 
for  the  use  of  fire  wood  to  down  timber.  The  lease  contained 
varioiia  other  provisions  and  covenants,  not  necessary  to  be  mcBr 
ticmed.  The  declaration  then  averred  the  entry  by  the  defend- 
ant ii^to  the  possesstou  of  said  pr^aises,  onder  wd  by  virtue  <^ 
the  leaae.  And  that  he  continoed  so  in  possession  thereof  until 
the  first  of  April,  1846.  It  next  averred  that  said  Hongerford, 
whilst  the  defendant  was  so  in  possession  of  said  premises,  un- 
der and  by  virtue  of  said  lease,  viz.  on  the  26th  day  of  Mardi, 
1845,  by  deed  duly  executed,  bearn^g  date  on  that  dayj  ooaveyed 
ithe  said  premises  to  the  plaintiff ;  and  at  the  same  time  assigned 
the  said  lease,  with  all  his  interest  therein,  to  the  said  pladntiff ; 
.by  which  said  deed  and  the  assignment  of  the  said  lease  all  the 
reversionary  interest  of  said  Hungerford  in  said  demised  prem- 
ises, and  in  and  to  the  rents,  covenants  and  c(HMlitions  in 
Bsid  lease  mentioned,  became  vested  in  the  plaintiff.  The  deo- 
Jaration  then  contained  the  following  assignments  of  breaches 
hj  the  defiandant  of  the  covenants  in  the  said  lease :  First.  -That 
^  defendant,  after  the  interests  of  said  Hungerford  became 

'  vesied  in  the  plaintiff  in  manner  aforesaid,  neglected  tocidtivate^ 
sow  and  raise,  forty  acres  of  wheat  during  each  year  thereaffcev^ 
according  to  the  terms  of  the  lease,  but  on  the  contraary,  the 
said  defendant  cultivated,  sowed,  and  raised  only. ten  acres  of 
.llli#at  on  a^d  premises  during  the  years  1^,  1845,  and  1846, 
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contrary  to  the  form  and  effect  of  said  lease,  &c.  Second.  That 
the  defendant,  in  the  fall  of  the  year  1846,  harvested,  threshed 
and  cleaned  a  large  quantity  of  wheat  raised  on  said  premises, 
to  mt,  six  hundred  bnshels,  and  did  not  deliver  the  same  to  the 
said  John  Hungerford  or  his  attorney,  or  to  the  plaintiff  or  his 
attorney,  by  the  first  day  of  October  in  that  year,  at  one  of  the 
flooring  mills  in  the  city  of  Rochester,  or  elsewhere,  but  on  the 
contrary  the  said  defendant  sold,  converted,  and  disposed  of 
the  whole  of  said  wheat  to  his  own  use,  contrary  to  the  form 
and  effect  of  the  said  lease,  &.c.  Third.  That  the  defendant, 
in  the  summer  and  fall  of  1845,  raised  on  said  premises  a  large 
quantity  of  crops,  viz.  five  hundred  bushels  of  com,  the  like 
quantity  of  oats,  peas,  barley  and  potatoes,  and  twenty  tons  of 
hay.  That  said  defendant  cut,  harvested  and  secured  said  crops, 
but  had  never  delivered  to  said  plaintiff  or  his  attorney,  or  to 
said  Hungerford  or  his  attorney,  one  half  or  any  part  of  Said  crops 
or  any  or  either  of  them,  but  on  the  contrary,  had  converted  and 
disposed  of  the  whole  of  them  to  his  own  use ;  contrary  to  the 
form  and  effect  of  said  lease,  &c.  Fourth.  That  after  the 
interests  of  Hungerford  had  become  vested  in  the  plaintiff  in 
manner  aforesaid,  viz.  on  the  first  of  December,  1845,  and  both 
before  and  afterwards,  the  defendant  cut  down  and  carried  away 
a  great  quantity  of  wood  and  timber  then  standing  on  said 
premises,  for  other  purposes  than  for  fence  or  firewood  upon 
said  premises,  and  converted  and  disposed  of  the  same,  mi  of 
the  bark  which  grew  thereon,  to  his  own  use,  contrary  to  the 
form  and  effect  of  the  said  lease,  &o.  Fifth.  That  after  fiie 
interests  of  Hungerford  had  become  vested  in  the  plaintiff  in 
manner  aforesaid,  the  defendant  failed  and  neglected  to  culti- 
vate, manage  and  work  said  detnised  premises  in  a  good  farm- 
like manner ;  but  on  the  contrary  cultivated  the  same  in  a  care- 
less, negligent  and  unfarmerlike  manner,  contrary  to  the  form 
and  effect  of  the  said  lease,  &c.  The  declaration  then  conr' 
eluded  with  a  general  averment  of  the  defendant's  refusal  and 
neglect  to  keep  his  said  covenants,  to  the  .phuntiff's  damage  of 
twelve  hundred  dollars. 
The  defendant  interposed  twelve  pleas,  as  follows :    First. 
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Non  est  factum.  Second.  To  the  first  breach  assigned  in  the 
declaration;  that  the  defendant  did  cultivate,  sow,  and  raise 
each  year  after  the  execution  of  the  lease,  according  to  the  terms 
thereof,  forty  acres  of  wheat,  <fcc.  concluding  to  the  country. 
Third.  To  the  first  breach,  certain  matters  in  avoidance,  upon 
which  the  replication  took  issue,  and  upon  which  no  question 
of  law  arose.  Fourth.  To  the  second  breach ;  that  the  defend- 
ant did  not  in  the  fall  of  the  year  1845,  raise  the  quantity  of 
832  hundred  bushels  of  wheat  on  said  premises,  concluding  to  the 
coxmtry.  Fifth.  To  the  second  breach;  that  after  the  execu-' 
iion  of  said  lease  by  and  between  the  defendant  and  Hunger- 
ford,  he  the  said  Hungerford  afterwards  and  after  the  defendant 
had  sowed  and  put  in  on  said  premises,  in  the  fall  of  1844,  a 
certain  portion  thereof  to  wheat,  to  wit,  forty  acres  thereof,  viz. 
on  the  25th  day  of  March,  1845,  assigned  and  transferred  the 
lease  to  the  plaintiff;  concluding  with  a  verification.  Sixth. 
To  the  third  breach ;  denying  the  matters,  alledged  in  this 
breach,  and  concluding  to' the  country.  Seventh.  To  the  fourth 
breach ;  that  the  defendant  did  not  at  any  time  after  the  25th 
day  of  March,  1845,  cut  down  and  carry  away  any  standing 
wood  and  timber  on  said  premises,  or  the  bark  that  grew 
■thereon,  for  any  purpose,  except  for  fencing  or  fire  wood ;  con- 
cluding to  the  country.  Eighth.  To  the  fifth  breach ;  taking 
issue  on  the  matters  stated  in  this  breach,  concluding  to  the 
country.  Ninth.  To  the  whole  declaration ;  that  the  defendant 
had  in  all  things  well  and  truly  kept,  fulfilled  and  performed 
all  and  singular  the  covenants,  agreements  and  conditions  in  the 

'said  lease  on  his  part  to  be  kept,  fulfilled  and  performed,  con- 
cluding to  the  country.  Tenth.  To  the  whole  declaration ;  that 
after  Hungerford  sold  and  conveyed  his  interest  in  the  premises 

-and  in  the  lease,  to  the  plaintiff,  viz.  on  the  26th  day  of  March, 
1B45,  the  plaintiff  sold  and  conveyed  the  premises,  and  his  inter- 
est in  the  lease,  to  Sanford  J.  Smith  and  that  since  that  time 
the  plaintiff  has  not  been,  nor  is  now  interested  in  the  subject 

matter  of  the  lease.  Eleventh.  To  the  second  breach;  that 
after  Hungerford  conveyed  and  assigned  his  interest  in  the  de- 

-'mised  premises  and  lease  as  stated  in  the  declaration,  the  plain* 
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tiff  sold,  assigned  and  transferred  his  interest  in  and  to  tbe  Biid 
lease,  and  the  rights  therein  reserved,  to  Sanford  J*  Smitk, 
who  afterwards,  Ti&  on  th6  19th  day  of  March,  1846,  made  ap» 
plicaticm  to  one  of  the  judges  of  the  Monroe  county  courts,  nndar 
the  second  subdiyision  of  section  28  of  article  %  title  10,  chapter 
3d  of  the  revised  statutes,  for  the  removal  of  the  defendant  from 
the  possession  of  said  premises,  and  that  such  proceedii^  were 
thereupon  had  that  the  defendant,  on  the  day  and  year  last  afore- 
said, was  removed,  ejected,  and  put  out  of  the  possession  of  the  de- 
*  mised  premises,  and  had  ever  since  been  kept  out)  &e.  concluding 
with  a  verification.  Twelfth.  To  the  second  breach';  that  the 
plaintiff  never  designated  to  the  defendant  the  flourii^  mill  in 
the  cily  of  Rochester,  to  which  he  would  have  his  portion  of  the 
wheat,  harvested  in  1845,  delivered ;  ooncluding  with  a  yorifir 
<Mition. 

To  the  defendant's  third  plea,  the  plaintiff  replied,  taking 
issue,  and  concluding  to  the  country.  To  the  fourth  plea,  the  * 
plaintiff  demurred,  assigiung  for  causes  of  demurrer,  1st  That 
the  jdea  put  in  issue  the  quantity  of  wheat,  when  the  quaatitj' 
was  not  materii^,  except  as  to  damages.  2d.  That  the  plea  did 
not  deny  that  the  defendant  raised  some  wheat,  nor  that  he  sold 
and  converted  to  his  own  use  the  half  belonging  to  the  plaintiff. 

To  the  fifth  plea  the  plaintiff  demurred,  assigning  for  cause, 
that  said  plea  admitted  that  the  defendant  converted  to  his  own 
use  all  the  wheat  mentioned  in  the  declaration,  and  gave  no  ex^ 
Cttse  therefor. 

To  the  seventh  plea  the  plaintiff  demurred,  assigning  for 
cause,  that  the  defendant  did  fiot  deny  that  he  out  standing 
timber  on  said  premises  for  purposes  other  than  fencing ;  but 
alledged  that  he  did  not  carry  it  away,  which  was  immateriaL 

To  the  ninth  plea,  the  plaintiff  demurred,  assigning  for  cause, 
1st.  That  said  plea  tendered  an  issue  of  law  and  not  of  hcL 
2d.  That  it  did  not  show  how  the  defendant  performed  his  oov- 
enants,  or  the  facts  which  constituted  such  p^ormance. 

To  the  tentik  plea,  the  plaintiff  replied,  that  the  W¥et9l 
breaches  of  the  covenants  of  the  defendant  alledged  in  As  dM- 
laral&oa,  aocrued  aUber  the  conveyanoe  of  the  said  prenases,  and 
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ihe  aBsignment  of  the  said  lease  to  the  plaintiff  h  j  said  Hunger- 
ford,  and  prior  to  the  coveyance  of  said  premises  and  the  assign- 
ment of  said  lease  bj  the  plaintiff  to  said  Sanford  J.  Smith,  as 
in  said  plea  alledged,  concluding  with  a  verification. 

To  the  eleventh  plea,  the  plaintiff  replied  in  like  manner  as 

to  the  tenth  plea.    To  the  twelfth  plea,  the  plaintiff  demurred, 

assigning  for  cause,  that  the  plea  admitted  the  sale  and  conver- 

'  sion  of  the  plaintiff's  half  of  said  wheat  by  the  defendant,  and 

offered  nothing  in  justification  thereof. 

^  The  defendant  joined  in  the  demurrers  to  his  4th,  5th,  7th, 
0th  and  12th  pleas.  To  the  replication  to  the  tenth  plea,  the 
defendant  demurred,  assigning  for  cause,  1st.  That  the  said 
replication  was  no  answer  to  the  plea.  2d.  That  the  replication 
showed  that  the  plaintiff  had  no  title.  8d.  That  the  plaintiff 
had  no  cause  of  action,  so  far  as  the  breach  in  question  was 
concerned.  4th.  That  the  plaintiff  had  no  interest  in  the  lease, 
at  the  commencement  of  the  suit.  5th.  That  the  replication  was 
uncertain  in  the  statement  of  the  time  when  the  plaintiff  acquired 
his  title  and  interest  in  the  lease,  and  did  not  state  particularly 
when  the  plaintiff  assigned  and  conveyed  the  lease  and  the 
premises  to  Smith. 

To  the  replication  to  the  eleventh  plea,  the  defendant  de- 
murred, assigning  the  like  causes  as  for  the  demurrer  to  the 
replication  to  the  tenth  plea.  The  plaintiff  joined  in  the  de- 
murrers to  the  replictations  to  the  tenth  and  eleventh  plead. 
The  demurrers  were  argued  by 

H.  R.  Selden,  for  the  plaintiff 

Si  Oayj  for  the  defendant. 

J8y  the  Court,  Welles,  P.  J.  I:  The  first  demurrer  pre- 
Mnted  in  the  case,  is  by  the  plaintiff,  to  the  defendant's'  fourth 
plea ;  which  plea  is  to  the  second  breach  assigned  in  the  decla- 
ration. The  defendant  covenanted  to  sow  and  raise  40  acres  of 
wbeat  each  year,  during  the  continuance  of  the  lease,  and  to 
deUver  one  half,  after  the  same  was  harvested,  to  Hungerford, 
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or  his  attorney,  by  the  first  of  October,  in  each  year,  at  one  of 
the  flouring  mills  in  Rochester,  to  be  designated  by  Hungerford, 
Hungcrford  conveyed  the  premises,  and  assigned  the  lease  to 
the  plaintiff,  March  26th,  1845.  The  second  breach  avers,  that 
in  the  fall  of  1845,  the  defendant  harvested,  threshed  and 
cleaned,  a  large  quantity  of  wheat,  raised  on  the  demised  prem- 
ises, to  wit,  600  bushels,  and  did  not  deliver  the  same  to 
Hungerford,  or  his  attorney,  or  to  the  plaintiff  or  his  attorney, 
by  the  first  of  October  of  that  year,  at  one  of  the  flouring  mills.^ 
&c,  but  sold  and  converted  and  disposed  of  the  whole  of  said 
wheat,  to  his  own  use.  The  fourth  plea  is,  that  the  defendant* 
did  not  in  the  fall  of  the  year  1845,  raise  the  quantity  of  600 
bushels  of  wheat  on  said  premises.  The  essence  of  the  breach 
is,  that  the  defendant  sold  and  converted  to  his  own  use,  the 
w/iole  of  the  wheat  harvested  in  the  season  of  184.5.  and  neglected 
te  deliver  any  part  of  it.  I  do  not  think  the  plea  meets  the 
breacL  It  merely  puts  in  issue  the  quantity  of  wheat  harvested 
in  that  year,  which  is  immaterial  as  respects  the  breach  to 
which  the  plea  is  an  answer ;  and  can  only  become  material^ 
upon  a  question  of  damages.  It  admits,  by  not  denying  the 
fact,  that  some  wheat  was  raised  and  Wrvested,  which'  might 
have  been  599  bushels,  and  the  plea  still  be  true.  A  charge 
that  he  raised  and  harvested,  and  converted  to  his  own  use,  600 
bushels,  is  not  answered  by  saying  that  although  he  did  convert 
to  his  own  Use  the  599  bushels,  yet  that  was  all  he  raised  that, 
year.  But  the  defendant  contends  that  the  second  breach  is 
not  well  assigned^  for  several  reasons.  Those  which  merit  notice 
are,  that  it  exceeds  the  terms  of  the  covenant,  in  claiming  the 
whole  600  bushels  of  wheat ;  whereas  the  plaintiff  could  at  most 
claim  only  one  half;  and  that  it  is  not  alledged  that  a  place  was 
designated  at  which  to  deliver  the  wheat,  or  that  the  defendant 
was  requested  to  deliver  it.  With  respect  to  the  first  of  these 
reasons,  it  is  sufficient  to  say,  that  although  the  breach  alledges. 
the  non-delivery  of  the  whole  600  bushels,  yet  its  point  is,  that 
the  defendant  sold  and  converted,  and  disposed  of  the  whole. 
This  is  substantially  an  allegation  of  the  conversion  of  the 
plaintiff's  part.    And  a  plea  denying  that,  or  furnishing  some 
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otiher  legal  answer,  it  seems  to  me,  might  have  been  easily  drawn. 
If  the  breach  was  bad  in  point  of  form  only,  the  defendant 
should  have  demurred  specially,  instead  of  pleading  over.  And 
second,  if  the  defendant  sold  and  converted,  and  disposed  of  the 
plaintiff's  share  of  the  wheat,  it  was  unnecessary  for  the  plain- 
tiff either  to  demand  it  or  designate  a  place  for  its  delivery.  If 
the  defendant  had  the  right,  under  the  contract,  to  deliver  an 
equal  quantity  of  other  wheat,  and  was  in  fact  ready  and  willing 
to  deliver  it,  upon  notice  of  a  place  where,  according  to  the  con- 
tract, the  fact  should  have  been  pleaded. 

II.  The  next  demurrer  in  order  is  by  the  plaintiff  to  the  de- 
fendant's fifth  plea,  which  is  also  to  the  second  breach  assigned 
in  the  declaration.  The  covenant  to  which  the  second  breach 
relates  is  not  collateral ;  but  annexed  to  and  runs  with  the  land. 
Upon  the  conveyance  of  the  premises  and  the  assignment  of  the 
lease  to  the  plaintiff,  he  can  maintain  his  action  for  the  sale  and 
conversion  of  the  wheat  which  was  cut  and  harvested  afterwards. 
Hungerford's  right  to  the  growing  crops  passed  by  the  deed  and 
assignment  of  the  lease  to  his  grantee  and  assignee.  The  only 
fact  set  up  in  this  plea  is,  that  after  the  wheat  was  sowpd  on 
the  said  premises,  to  wit,  on  the  25th  day  of  March,  1845, 
Hungcrford  assigned  the  lease  to  the  plaintiff.  The  assignment 
of  the  lease  and  conveyance  of  the  premises,  had  been  averred 
in  the  declaration,  and  was  necessary  to  entitle  the  plaintiff  to 
recover.  The  rex)etition  of  it  in  the  plea  is  no  answer  to  the 
breach  assigned. 

in.  The  next  demurrer  is  by  the  plaintiff  to  the  defendant's 
seventh  plea;  which  is  to  the  fourth  breach  assigned.  The 
seventh  plea  I  think  is  bad,  for  the  reasons  assigned  as  a  cause 
of  demurrer ;  to  wit,  that  it  does  not  deny  that  the  defendant 
cut  standing  timber ;  but  denies  that  he  cut  and  carried  it  away. 
If  he  had  cut  the  timber  and  had  not  carried  it  away,  the  cove- 
nant would  have  been  broken,  and  still  the  plea  would  have  been 
true.  The  breach  covers  both  the  cutting  and  carrying  away. 
The  plea  denies  but  one,  and  is  clearly  insufficient. 

IV.  The  next  demurrer  is  to  the  defendant's  ninth  plea; 
which  is  to  the  whole  declaration.    The  plea  is,  that  the  defend- 
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ant  hftB  in  all  things  well  and  truly  kept,  fulfilled  and  perfbnned 
all  and  singular  the  covenants,  agreements  and  oontfitions  in 
the  said  lease,  &o.  This  is  manifestly  bad,  for  the  reaaonB 
stated  as  causes  of  demurrer;  and  does  not  require  further 


y.  The  remaining  demurrer  interposed  by  the  plaintiff,  is  to 
the  drfendant's  twelfth  plea ;  which  is  also  to  the  whole  dedhk 
ration.  The  twelfth  plea  is  also  bad,  for  the  causes  of  dcmnirer 
assigned ;  to  wit,  that  it  admits  the  sale  and  conyersion  of  the 
plaintiff's  half  of  the  wheat,  and  offers  nothing  in  justification. 
If  he  had  kept  the  wheat,  he  would  not  haye  been  liable  until 
the  plaintiff 'had  designated  the  mill,  &c.  After  he  had  sold 
and  disposed  of  it,  it  would  *haye  been  idle  for  the  plain&'  to 
make  the  designation.  It  may  be  added,  that  this  pita  entirely 
fidls  to  answer  the  first,  third,  fourth  and  fifth  breadies.  The 
breaches  not  answered,  are  to  be  deemed  as  admitted  by  tire 
plea ;  which,  being  to  the  whole  declaration,  should  contain  matter 
which  would  be  an  answ^  to  all  the  breaches  assigned. 

The  remaining  demurrers  are  by  the  defondant,  to  the  plain* 
tiff's  replication  to  the  defendant's  tenth  and  eleventh  pleas. 

YI.  The  tenth  plea  is  to  the  whole  declaration ;  and  is,  that 
Hungerfrad  sold  and  conreyed  his  interest  in  the  deoiiaed 
premises  and  in  the  lease,  to  the  plaintil^  to  wit,  oa  the  26th 
day  of  Mareh,  1845 ;  that  the  plaintifi^  t^terwards,  to  wit^  on 
tii6  day  and  year  last  aibresaid,  sold  and  conveyed  said 
premises,  and  his  interest  in  the  lease,  to  Sanford  J.  Smith ; 
and  that  since  then  the  plaintiff  has  not  been  interested  in 
the  subject  matter  of  the  lease.  To  this  plea  the  plaintiff 
Mplies  that  the  several  breaches  of  the  covenants  of  the  de- 
fendant, alledged  and  set  forth  in  the  declaration,  occurred 
afber  the  conveyance  of  the  said  demised  premises  and  the 
asrignmsnt  of  said  lease  to  the  plaintiff  by  Hungerford,  and 
frior  to  tiie  ocmveyanoe  to  Smith. 

Upon  the  demurrer  to  this  replication  the  defendant's  counsel 
has  made  several  points,  as  follows :  1.  That  the  replication  is 
nosEOswertotheplea;  for  the  reasons  that  if  the  covenants  ran 
inlli  Ae  land,  the  plaintiff  has  no  action  for  their  breaeh ;  and 
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if  cofiatersd,  he  cannot  recover  in  Ms  own  name;  tiki  ^lukt  ihe 
•  liSea  shows  that  he  had  passed  his  title  and  inA»test  ia  aU  tib« 
covenants,  and  has  none  left« 

It  is  to  he  observed  that  the  several  breaches  assigned  in  the 
declaration  are  in  the  nature  of  distinct  counts ;  and  a  plea  to 
the  whole  declaration  must  contain  matter  which  will  be  a  legal 
answer  to  all  the  breaches.  If  a  replication  to  such  plea  ig 
]good,  as  it  respects  either  of  the  breaches  assigned,  although  it 
ma  J  not  be  a  good  answ^  to  the  plea,  so  far  as  the  plea  assumes 
to  answer  other  breaches,  the  replication  will  nevertheless  be 
lildield  on  demurrer.  In  the  case  supposed,  the  plea  is  to  the 
'whole  action ;  and  if  the  replication  shows  the  acid(»i  can  be 
sustained,  in  respect  to  any  breach  which  is  well  assigned,  thfi 
*plea  as  an  answer  to  the  whole  declaration  is  destroyed.  If,  there- 
fore, the  Implication  under  consideration  fortifies  and  supports 
either  one  of  the  five  breaches  assigned  in  t^e  declaiattan,  as 
against  the  matter  of  the  plea^  it  is  good.  It  is  the  same  thing 
in  this  respect  as  if  the  plea  was  to  a  eingle  breach,  and  the 
replication  was  good  to  the  plea  as  an  answer  to  that  one  breach ; 
and  in  testing  the  validity  of  the  replication,  the  plaintiff  has 
the  right -to  select  the  breach  to  which  he  will  i^pply  the  plea^ 
-provided  that  be  necessary  in  ordw  to  sustain  the  rqplioatioQ* 
in  Has  case,  it  caniiot  be  denied  that  the  covenant  not  to  cut 
timber,  upon  which  the  fourth  breach  is  assigned,  is  a  covenant 
inmning  with  the  land,  whatever  may  be  sakl  in  that  respect  of 
.the  other  covenants  upon  which  breaches  are  assigned.  The 
right  of  the  plaintiff  to  sustain  an  action  for  a  breach  of  a  oov^ 
nant  of  that  description,  depends  upon  the  questiim  whether  he 
was  the  lessor,  or  the  assignee  of  the  lessor,  at  the  time  the 
"breach  was  committed.  The  lessor,  or  person  standing  in  :his 
place — the  landlord  at  the  time  the  covenant  is  Imdcen— -^nnst 
'bring  the  action.  By  the  common  law,  no  one  else  can  sne^  in 
his  own  name.  The  declaration  in  the  present  case  atatai  the 
fact  of  the  assignment  of  the  lease,  and  the  conveyance  of  the 
.premises  by  Hungerford,  the  original  lessor^  to  the  plaintiff,  on 
th^  S6«h  day  of  March,  1845 ;  and  the  fourth  breach  alMges 
that  the  timber  was  cut  by  the  defendaaat  after  that  assignment 
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and  conveyance.  The  plea  reiterates  the  fact  of  the  assignment^ 
&c.  to  the  plaintiff;  and  states,  further,  that  afterwards,  and  on 
the  same  day,  the  plaintiff  sold  and  conveyed  to  Smith.  Now 
if  the  catting  of  the  timber  took  place  after  the  assignment  by 
Hungerford  to  the  plaintiff,  and  before  the  assignment  by  the 
latter  to  Smith,  the  plaintiff  would  be  the  individual  to  bring 
the  action.  Certainly  no  one  else  could.  Hungerford  could  not, 
because  he  had  parted  with  all  interest  in  the  lease  and  in  the 
land ;  and  Smith  could  not,  because  he  had  acquired  none,  at 
the  time  of  the  breach  of  the  covenant  in  question.  The  repli- 
cation sets  up  this  important  fact — ^and  that  was  all  that  was 
necessary  to  be  alledged — that  the  several  breaches  accrued  be- 
tween the  conveyance  and  assignment  by  Hungerford  to  the 
plaintiff,  and  the  conveyance  and  assignment  by  the  latter  to 
Smith ;  thus  showing,  that  it  was  while  he,  the  plaintiff,  was 
the  owner  of  the  premises  and  lease,  as  grantee  and  assignee  of 
Hungerford,  that  the  breach  occurred ;  and  thus  removing  the 
obstacle  interposed  by  the  plea.  2.  It  is  also  contended  that 
the  replication  is  uncertain ;  in  not  showing  the  particular  time 
when  the  plaintiff  acquired  his  title,  and  in  not  stating  the  time 
when  he  conveyed  and  assigned  to  Smith.  Neither  of  these 
statements  was  necessary  in  the  replication.  The  former  had 
been  distinctly  and  particularly  averred  in  the  declaration,  and 
the  latter  in  the  plea.  All  that  was  necessary  for  the  replica- 
tion to  show,  and  all  that  it  assumes  to  show,  was  that  the 
breaches  occurred  between  the  two  events. 

YII.  The  remaining  demurrer  involves  precisely  the  same 
questions  as  the  last,  and  should  be  disposed  of  in  the  same 
manner. 

Judgment  should  be  entered  for  the  plaintiff  on  all  the  de- 
murrers, with  liberty  to  the  defendant  to  amend  his  fourth,  fifth, 
seventh,  ninth  and  twelfth  pleas,  and  to  rejoin  to  the  plaintiff's 
replications  to  the  tenth  and  eleventh  pleas,  on  payment  of  oostB. 

Judgment  accordingly. 

[Monroe  OsnEAb  Tbem,  Beplember  6, 1850.  WeUes,  Mmum  and  StUem, 
JoatiOMj 
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In  an  action  of  trover  for  a  quantity  of  wheat)  the  following  instrument,  sig:n- 
ed  by  the  defendants,  was  given  in  evidence  by  the  plaintififs :  "  Received, 

Oct  19,  1847,  from  by  D.  Gary forty-three  bushels  H  bushels 

wheat  at per  bushel."    Heldf  that  the  instrument  was  so  ambiguous 

as  not  to  import  a  contract,  of  any  description,  and  hence  that  it  stood  on 
'  the  same  footing  with  all  other  mere  receipts,  and  that  parol  evidence  was 
properly  admitted,  to  show  that  the  transaction  was  a  bailment  and  not  a 
sale. 

This  was  an  action  of  trover,  for  a  quantity  of  wheat  alledged 
to  have  belonged  to  Daniel  Gary,  the  plaintiffs'  testator,  and  to 
have  come  to  the  possession  of  the  defendants  during  his  life. 
The  declaration  contained  four  counts ;  in  two  of  which  it  was 
aUedged  that  the  defendants  converted  and  disposed  of  'said 
wheat  to  their  own  use,  during  the  life  of  the  said  Daniel  Gary ; 
and  in  the  other  two  counts,  it  was  alledged  that  the  conversion 
was  after  the  death  of  Gary.  The  defendants  pleaded  not  guilty* 
The  trial  came  on  at  the  Monroe  circuit,  in  December,  1848, 
before  Hoyt,  justice.  It  was  proved  upon  the  trial  that  the 
defendants  were,  in  the  fall  of  1847,  and  had  been  for  several 
years  previous,  partners,  at  the  village  of  Brockport,  in  Monroe 
county,  engaged  in  the  produce  business,  and  kept  a  warehouse 
at  Brockport,  under  the  name  and  style  of  ^'  Kingsbury,  Peck 
&  Go."  Elisha  S.  Scofield,  a  witness  for  the  plaintiffs,  testified 
that  he  resided,  in  October  and  November,  1847,  in  Glarkson, 
with  the  said  Daniel  Gary,  who  died  about  the  first  of  December, 
1847,  and  had  been  confined  to  his  house  near  two  months  prior 
to  his  death.  That  he,  the  said  Gary,  was  a  &rmer,  and  raised 
a  crop  of  wheat  that  year.  That  he,  the  witness,  was  in  the 
employment  of  said  Gary,  on  his  farm,  and  drew  the  crop  of 
wheat  to  Brockport,  for  him.  That  he  delivered  the  wheat  to 
ike  defendants,  and  took  fifteen  receipts  for  the  same.  The 
receipts  were  then  produced  in  court ;  the  first  of  which  was  in 
the  words  and  figures  following : 

«  Received,  Oct.  19, 1847, /rom by  D.  Gary, forty- 

three  bushels  |J  bushels  wheat,  at per  bushel. 

EiNosBu RT,  Peck  d&  Go. ' 
Pr.  M.  Preston.** 
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The  italicized  words  in  said  receipt  being  printed,  the  otben 
written.  Two  other  of  the  said  receipts  ware  dated  October  2l8^ 
and  October  23d,  and  were  in  the  same  form,  printed  and  written, 
excepting  the  quantity  of  wheat  stated  in  them ;  and  the  other 
twelve  were  in  similar  form,  printed  and  written,  except  that 
they  stated  the  wheat  to.be  received  from  Daniel  Gary.  On  the 
back  of  the  receipt  dated  October  27th,  which  was  for  85  biuhelfl 
and  43  pounds  of  wheat,  was  the  following  indcnrsement,  in  the 
handwriting  of  one  of  the  defendants :  "  Received  on  the  within 
thirty  dollars.  Oct.  27,  '47."  The  whole  quantity  of  wheat 
specified  in  the  receipts,  was  624  bushels  and  nine  poundi. 
The  date  of  the  first  receipt  was  the  19th  of  October,  and  ef  the 
last,  the  6th  of  November,  1847.  After  the  receipts  wore  reid 
in  evidence,  the  plaintiffs'  counsel  offered  to  show  the  instmo- 
tions  given  by  Gary  to  the  witness,  to  make  a  C9>ecific  contract 
with  the  defendants  tx)  store  the  wheat ;  and  that  he  did  make 
such  contract  with  them  when  he  drew  the  first  load.  TinB  was 
objected  to  by  the  defendants'  counsel ;  on  the  ground  that  the 
receipts  showed  that  the  wheat  was  sold  to  the  defendants,  and 
not  stored ;  and  that  parol  evidence  was  not  competent,  exoepi 
to  show  the  price  or  terms  of  the  sale.  The  judge  overruled  the 
objection,  and  decided  to  receive  the  evidence ;  inasmudh  as  the 
receipts,  on  the  £ftce  of  them,  did  not  necessarily  show  a  sale  of 
the  wheat.  To  which  the  defendants'  counsel  exoepted^  The 
witness  then  testified  that  Mr.  Gary  told  him  to  Uitd  a  load  of 
wheat  and  go  to  Brockport,  and  see  Mr.  Peck,  a&d  see  if  he 
would  take  his  crop  of  wheat  in  store ;  and  put  it  in  a  Un  by 
itself.  That  be  did  go  to  Brockport  with  a  load  of  wheat ;  called 
on  Chaimcey  Peck,  one  of  the  defendants,  and  communicated 
Mr.  Oary^s  message.  That  Peck  afiked  him  how  much  he 
thought  there  would  be  of  the  wheat,  and  the  witness  repBed 
he  thought  there  would  be  seven  or  eight  hundred  bnshdfl. 
Peck  then  told  the  witness  he  would  take  the  wheat  in  stare,  ts 
requested;  and  the  witness  thereapon,  by  directions  of  Pteck^ 
drove  the  load  round  to  the  storeKouse,  where  a  Mr.  Preston 
took  in  tlio  load  and  gave  him  the  first  of  the  receipts.  There  wag 
no  ohaoge  of  the  bargain  eubseqaently ;  a^d  all  of  the  wheit 
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IM  received  under  that  bargain.  In  reference  to  the  $80  in- 
dorsed on  the  receipt  of  October  27th,  Gary  told  the  witness  to 
0611  that  lead  of  wheat ;  to  see  Peck  and  tell  him  he  wanted 
to  raise  $80,  and  if  he,  Feck,  wanted  it,  he  might  have  it,  and 
give  a  receipt  for  the  remainder  of  the  load.  That  the  witness 
did  let  Peck  have  the  load,  and  he  let  the  witness  have  the  $80, 
and  gave  the  receipt,  and  the  money  was  indorsed  on  it.  Seve- 
ral other  witnesses  were  called  by  the  plaintiffs  to  show  the 
contract  to  have  been  <me  for  storing  the  wheat,  and  witnesses  on 
the  pari  of  the  defendants  were  introduced  to  rebut  such  evidence. 
The  plaintiffs  also  proved  a  demand  of  the  wheat  in  the  lifetime 
ef  Cary,  and  the  value  of  the  wheat.  The  jury  returned  a  ver- 
dict in  favor  of  the  plaintiffs  for  $812,44. 

K  R.  Selden^  for  the  defendants,  moved  to  set  &side  the  ver- 
dict, and  for  a  new  trial.  He  contended  that  the  receipts  intro- 
dnoed  in  evidence  were  contracts  of  sale  of  the  wheat,  the  price 
only  being  left  undetermined.  He  cited  Jeffrey  v.  Walton^  (1 
Stark.  Rep.  267 ;  2  Eng.  Com.  L.  886 ;)  2  Cowen  ^  HUFs 
Niftes,  pp.  1472, 1888, 1889, 1471 ;  Dawson  v.  KittU,  (4  Hill, 
108, 109.) 

Jerome  Fuller,  for  the  plaintiffs,  insisted  that  the  receipts  in 
fuastioii  were  not  in  terms,  or  upon  their  face,  a  contract.  That 
Hiey  were  ambiguous,  and  open  to  explanation  by  parol  proof. 
Tliat  if  not  ambiguous,  they  were  mere  receipts.  He  cited  1 
Cowen  4r  BUPs  Notes,  214,  ^c.  and  cases  there  cited ;  Mo- 
KkMry  v.  PearsaU,  (8  John.  819 ;)  Dawson  v.  Kittle,  (4 
au,  107  ;)  Goodyear  v.  Ogden,  {Id.  104.) 

The  opinion  of  the  court  was  delivered  by 

Wei.I4E»,  J.  The  only  questicm  in  this  case,  is  whether  the 
receipts  given  in  evidence  imported  a  contract  of  any  description. 
The  defendants'  counsel  claims  that  they  imported  a  contract  of 
sale,  and  that  the  justice  before  whom  the  cause  was  tried,  c(«n- 
mitted  an  error  in  admitting  parol  evidence  to  show  that  the 
transaction  was  a  bailment. 
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If  the  receipts  contained  any  operative  words  whidi  amounted 
to  an  agreement  or  contract  of  any  description,  then  clearly,  it 
was  not  competent  for  either  party  to  give  parol  evidence  to 
contradict  the  legal  import  of  such  words.  No  authorities  need 
be  referred  to,  in  support  of  so  plain  a  proposition.  The  receipts 
were  made  by  filling  up  printed  blanks,  which  had  probably 
been  prepared  by  the  defendants  to  use  on  taking  in  wheat  at 
their  mill  or  store  house,  upon  purchase.  They  contemplated  a 
price  to  be  inserted;  for  a  blank  was  left  between  the  words 
"a/"  and  "per  bushel?^  But  in  those  used  in  this  transacdon, 
the  blank  for  the  price  was  not  filled  up,  and  the  clause  relating 
to  the  price  seems  not  to  have  been  used.  I  think,  therefore,  it 
was  abandoned,  and  the  whole  clause  should  be  rejected,  in  giv- 
ing a  construction  to  the  instruments.  If  they  are  not  to  be 
treated  as  surplusage,  or  as  having  been  left  in  by  inadvertence, 
but  as  standing  there,  an  effective  expression,  I  admit  they 
would  import  a  sale,  at  a  price  not  agreed  upon,  but  to  be  fixed 
thereafter,  either  by  the  parties,  or  be  regulated  by  the  market 
at  the  time  of  delivery.  If  the  receipts  had  contained  words- 
simply  importing  a  sale,  without  any  language  contemplating 
a  price,  such  for  example  as  "  bought  of"  the  testator  so  many 
bushels  of  wheat,  a  sale  would  have  been  implied,  and  the  price 
could,  in  such  case,  be  ascertained  by  par6l  evidence.  But  h«re 
is  evidence  on  the  face  of  the  receipts  that  the  idea  of  a  sale  waer 
not  entertained  by  the  parties,  or  had  been  abandoned.  The 
only  words  daisied  as  evidence  of  a  sale,  relate  to  price,  and 
they  are  so  defective  as  to  express  no  distinct  idea  whatever — 
and  are  totally  inoperative.  If  this  be  so,  they  stand  on  tiie 
same  footing  with  all  other  mere  receipts,  which  are  always  open 
to  explanation  or  even  contradiction;  and  the  parol  evidence 
was  properly  admitted,  to  show  that  the  transaction  was  a  bail- 
ment and  not  a  sale.  It  follows  that  the  motion  for  a  new  trial 
should  be  denied. 

Ordered  accordingly. 

[Monroe  Oenebal  Tebm,  September  5, 1850.  WeUes^  Sdden  and  Jahnsot^t 
Justices.] 
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As  a  general  rule,  U  seems  that  municipal  corporations  are  not  capable  of 
holding  real  estate  lying  without  their  geographical  boundaries,  unless  the 
legislature  has  conferred  upon  them  that  capacity. 

But  the  mayor  and  common  coimcil  of  tho  city  of  Rochester  being  declared 
by  tbeir  act  of  incorporation  to  be  capabl»  in  hiw  of  purcfaasing,  holding 
and  conveying  any  estate  real  or  personal,  for  the  public  use  of  said  city, 
without  any  restriction,  in  terms,  as  to  the  place  where  the  estate  is  to  be 
situated,  they  are  not  restricted  to  lands  lying  within  the  bounds  of  the  city. 

Acordingly  hdd  that  lands  having  been  conveyed  to  the  corporation  for  the 
parposes  of  public  streets,  which  lands,  at  the  time  of  the  conveyance  ex- 
tended partly  beyond  and  without  the  bounds  of  the  city,  but  were  after- 
wards embraced  within  the  city  limits,  they  might  lawfully  be  entered 
upon  by  the  corporation,  for  the  purpose  of  being  improved  and  opened  as 
a  public  street. 

Demurrer  to  replication.  The  caption  of  .the  declaration  was 
of  August  2d,  1847,  charging  the  defendants  in  treepass,  for 
breaking  and  entering  the  close  of  the  plaintiff,  alledging  that 
said  dose  was  laid  out  into  city  lots,  situate  and  being  in  tho 
<Hty  of  Kochester  in  the  county  of  Monroe,  setting  out  the  boun- 
daries of  said  close ;  and  that  the  said  defendants  then  and  there 
by  their  agents  and  servants,  with  cattle,  horses,  &c.  and  with 
divers  carts,  wagons,  <kc.  and  with  plows,  scrapers,  spades, 
ftc.  did  plow,  dig  up,  subvert,  damage,  dispell  and  remove 
die  earth  of  the  said  plaintiff  of  great  value,  d&c  and  with  divers 
other  men  and  servants,  &c.  opened,  worked  and  turnpiked  a 
highway  or  street  through  and  across  said  close,  in  a  diagonal 
direction,  from,  &c.  to,  &c.  on  a  line  with  Summit-istreet,  with- 
out the  leave  or  license  and  against  the  will  of  the  plaintiff,  to 
his  damage  of  $500.  The  declaration  contained  various  other 
allegations  with  a  view  to  enhance  the  plaintiff's  damages,  which 
it  is  aot  necessary  to  state  in  ordei*  to  understand  the  questions 
decided. 

The  defendants'  second  plea  stated  that  Josiah  BisseU,  jun. 
and  Enos  Stone,  on  the  28th  day  of  December,  1827,  made  their 
certain  deed  in  writing,  their  own  proper  hands  and  seals  being 
thereto  affixed  (with  a  profert  of  the  deed,)  and  then  and  there 
delivered  the  same  to  the  trustees  of  the  village  of  Rochester. 
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The  plea  then  set  forth  the  deed  in  Iubc  verba^  by  Tvhich  it  ap- 
peared that  Bissell  and  Stone  in  consideration  of  one  dollar,  &c. 
conveyed  to  the  trustees  of  the  village  of  Rochester,  in  their  ac- 
tual possession  then  being,  and  to  their  successors  in  office  and 
assigns  forever,  two  pieces  or  parcels  of  land  therein  described, 
situate  in  the  town  of  Brighton.  The  habendum  clause  was  in 
the  following  words :  '^  To  have  and  to  hold  the  said  two  several 
pieces  and  parcels  of  land  above  described,  to  the  said  parties 
of  the  second  part  and  to  their  successors  in  office  forever  here- 
after ;  for  the  sole  and  only  use  and  trust  and  oonfidoico,  that 
the  two  several  above  described  pieces  and  parcels  of  land  shall 
forever  hereafter  be  used,  occupied,  and  enjoyed  as  public  streets 
for  the  use  of  the  corporation  known  as  the  trustees  of  the  village 
of  Rochester,  and  for  no  other  or  different  use  or  purpose  whatso- 
ever.'' The  plea  then  averred  that  at  the  time  of  the  execution  and 
delivery  of  the  said  deed,  the  said  Josiah  Bissell,  jun.  was  seised 
in  fee  and  in  possession  of  the  said  land  therein  described,  and 
that  the  said  defendants,  by  force  of  the  statute  in  such  case  made 
and  provided  had  become  seised  and  possessed  of  all  the  right, 
title  and  interest  of  the  said,  the  trustees  of  die  village  of 
Rochester  in  the  said  land  described  in  the  said  deed,  and  that 
the  same  were  a  common  and  public  street  and  that  the  said 
defendants,  their  officers  or  agents -improved  the  part  of  the  said 
land  in  the  said  deed  described,  from  Riley-street  to  Union- 
street  in  said  city  as  a  public  street,  which  were  the  said  sup- 
posed trespasses  in  the  said  declaration  mentioned. 

To  this  plea  the  plaintiff  replied  that  all  that  part  of  the  said 
land  in  the  said  deed  in  the  said  defendants'  second  plea  men- 
tioned and  described,  as  having  been  improved  as  a  public  street 
from  Riley-street  to  Union-street,  in  said  city  of  Rochester,  was, 
at  the  time  of  the  executicm  and  delivery  of  the  said  deed,  utu- 
ated  wholly  and  entirely  beyond  the  bounds  and  limits  of  the 
village  of  Rochester  in  said  plea  mentioned ;  concluding  with  a 
verification. 

The  defendants  demurred  to  this  replication  and  assigned  £br 
oause,  1st*  That  the  said  replication  was  no  answer  to  the  jdea. 
2d.  That  the  replication  did  notalledge  that  the  land  thecma 
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mentioned  was  not  a  public  street  in  said  city  at  the  time  of  the 
committing  of  the  said  supposed  trepasses. 
The  plaintiflF  joined  in  demurrer.  The  demurred  was  argued  by 

jR.  Haightf  for  the  defendant. 

/.  B.  Benneitj  for  the  plaintiff. 

By  the  Court,  Welles,  J.  One  of  the  questions  in  this 
ease  is  whether  the  trustees  of  the  village  of  Rochester  were 
competent  by  law  to  receive  a  title  to  lands  out  of  and  beyond 
its  corporation  bounds,  at  the  time  of  the  conveyance  in  question 
from  Stone  and  Bissell.  The  pleadings  admit  at  the  time  the 
conveyance  was  made,  Bissell  was  seised  in  fee  and  in  posses- 
sion of  the  locus  til  quo.  At  that  time  (December  28th,  1827,) 
the  premises  conveyed  were  situated  partly  within,  and  extended 
beyond  and  without  the  bounds  of  the  village,  and  that  part  of 
them  where  the  alledged  tresp^ses  were  committed,  was  be- 
yond the  village  bounds.  The  bounds  of  the  city  of  KochesteiB, 
at  the  time  of  the  alledged  trespasses,  embraced  the  locus  in 
quOf  and  the  alledged  trespasses  were  the  improvement  by  the 
city  authorities  of  the  land  for  a  public  street.  The  conveyaaee 
Was  to  the  trustees  of  the  village  of  Rochester  and  their  suocessofs 
and  assigns  forever,  for  the  sole  and  only  use,  trust  and  con- 
fidence, that  the  premises  conveyed  should  be  used,  occupied, 
and  enjoyed  as  a  public  street  for  the  use  of  the  corporation 
known  as  the  trustees  of  the  village  of  Rochester. 

By  section  three,  of  title  ten,  of  the  act  (o  incorporate  the 
city  of  Rochester,  passed  April  28th  1834,  {Sess.  Laws  of  1884, 
p.  840,)  the  money,  funds,  effects  and  property  of  every  de- 
scriptionj  belonging  to  the  trustees  of  the  village  of  Rochester, 
'  lure  declared  to  belong  to  and  be  vested  in  the  mayor  and  com 
mon  council  of  the  city  of  Rochester,  and  all  debts  and  demands 
against  the  said  trustees  are  declared  to  be  valid  and  subsistiDg 
debts  sttid  demands  against  the  said  mayor  and  common  council, 
and  are  to  be  paid  by  them  in  the  same  manner  as  the  said 
^nifite6B  wftre  liftble  to  pay  tho  s&me.    By  the  Mit  to  inMrtioratd 
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tie  Yilkge  of  Rochesteryille,  pusaed  March  2l8t,  1817,  {SeaHm 
Laws  of  1817,  ch.  96,)  it  is  provided  in  section  three,  among 
other  things,  that  the  troetees  shall  he  "capable  in  law  of  pnr^ 
chasing,  holding,  receiving  and  conveying  any  estate  real  or 
personal  for  the  public  use  of  said  village,"  &c.  The  act  to 
incorporate  the  village  of  Rochester,  passed  April  10,  1826, 
{Id.  1826,  p,  112,  §  1,)  contains  the  same  provision. 

I  am  inclined  to  the  opinion  that,  as  a  general  rule,  municipal 
oorporations  are  not  capable  of  holding  real  estate  lying  without 
their  geographical  boundaries,  unless  the  legislature  has  eon* 
ferred  upon  them  that  capacity.  But  that  is  a  different  questioii 
from  the  one  whether  it  is  competent  for  the  legislature  to  en* 
dow  them  with  that  capacity.  There  can  be  no  doubt,  it  seems 
to  me,  but  what  that  may  be  d(me.  And  the  questiou  here  i& 
whether  it  has  been  done  in  the  present  case.  The  trustees  of 
the  village  of  Bochesterville  are  declared  by  their  act  of  incor* 
poration,  to  be  capable  in  law  of  purchasing,  holding  and  con- 
veying any  estate,  real  or  personal,  for  the  public  use  of  said 
village.  Here  is  no  restrictioii  in  terms  as  to  place  where  the 
eatate  is  to  be  situated.  There  is  a  restriction  upon  the  objecta 
jfor  which  such  eetate  may  be  purchased,  held,  received  and  oobt* 
Teyed,  vix.  that  it  must  be  for  the  public  use  of  the  village.  I 
taimot  think  it  waa  intended  to  restrict  the  corporation  to  lands 
lying  within  its  bounds.  If  it  was>  the  language  employed 
wovld  apply  as  well  to  personal  as  real  property.  It  would 
have  been  perfectly  easy,  and  if  that  had  been  the  intention,  of 
the  legislature,  it  seems  to  me,  they  would  have  so  expressed  it| 
while  making  thcT  other  restriction  mentioned.  It  would  have 
been  unnecessary  and  moreasonable  to  have  imposed  the  restric- 
tion c<mtended  for,  and  entirely  reasonable  and  proper  to  omit  it 
AU  that  was  necessary  ^e  legislature  have  done,  which  was  to 
limit  the  right  to  objects  for  the  public  use  of  the  village.  The 
eoikstniction  contended  for  might  operate  most  inconveniently, 
without  subserving  any  beneficial  purpose.  Suppose  this  cor- 
pcvation  should  purchase  a  pest  house,  or  purchase,  lay  out,  and 
onisment  grounds  for  a  cemetery  beyond  its  corporate  bounds, 
and  AotiM  purchase  ground  for  a  right  of  way  to  it|  would  it 
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not  be  absTird  to  say  that  under  the  powers  of  their  charter  they 
had  no  right  to  do  it?  By  the  20th  section  of  the  act  to  incor- 
porate the  Tillage  of  Bochester,  passed  in  1826,  above  referred 
to,  the  tnxstees  have  the  power  to  lay  out,  make  and  open  any 
street,  alley,  road  or  highway,  in  any  part  of  the  village,  &c. 
and  to  cause  the  same  to  be  opened,  &c.  whenever,  and  as  often 
as  they  shall  judge  the  publio  good  requires  the  same  to  be  done. 
Suppose,  under  this  power,  they  should  lay  out  and  open  a  street, 
extending  to  the  boundary  line  of  the  village,  and  the  public 
good  required  the  extension  of  the  street,  so  as  to  intersect  a 
public  highway  beyond  those  bounds,  or  to  some  other  important 
point,  can  it  be  doubted  but  the  trustees  would  have  the  power 
to  purchase  and  hold  land  sufficient  for  that  purpose,  under  the 
provision  of  the  charter  which  authorizes  them  to  purchase  and 
bold  property,  real  and  personal,  for  the  public  use  of  the  eorpo- 
ration  9 

The  city  of  Rochester  having  succeeded  to  the  rights  of  the 
village  of  Bochester,  I  think  they  had  a  right  to  enter  upott  the 
lands  in  question,  for  the  purpose  of  improving  the  same  as  a 
public  street,  which  the  replicatioKi  adauits,  by  not  denying  the 
averment  of  the  fact  in  the  plea,  to  have  been  the  tre^Misses 
eomplained  o£. 

As  this  view  of  the  case  disposes  of  the  demurrer,  it  becomes 
muneoessary  to  examine  the  other  questions  raised  by  the  counseL 

There  must  be  judgment  fbr  the  defendant  on  the  demurrer, 
with  leave  to  the  plaintiff  to  atoend  his  replication,  on  payment 
of  costs. 

[M ONRQB  Grneral  Tbrm,  September  6,  1860.  WeUeSf  8dden  and  JohnsoUj 
tartioM.} 
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7ih  MS  i^  |g  ^^u  settled  that  in  the  case  of  a  chattel  mortgage,  the  question  whether 
the  mortgage  was  given  for  a  valuable  consideration,  in  good  faith,  and 
without  an  intent  to  defraud  creditors,  is  one  for  the  jury,  and  cannot  bo 
taken  ft'om  them. 
Where,  the  office  of  town  clerk  being  vacant,  a  person  who  had  chaige  of  the 
office,^  received  a  chattel  mortgage  brought  to  the  office  to  be  filed,  indorsed 
it  "  Filed  Oct.  20, 1845,"  and  placed  it  among  the  chattel  mortgages  in  the 
office;  Heldf  that  this  was  a  valid  ^n^  of  the  mortgage,  within  the  mean- 
ing of  the  statute. 

Appeal  from  the  Livingston  county  court.  This  action  was 
originally  commenced  before  a  justice  of  the  peace  of  Livingston 
county,  where  the  plaintiff,  the  present  appellant,  recovered 
judgment.  The  defendant,  the  present  respondent,  appealed  to 
the  county  court  of  Livingston  county,  and  upon  trial  in  that 
court,  judgment  of  nonsuit  was  granted,  with  costs  against  the 
plaintiff;  from  which  he  appealed  to  this  court. 

The  action  before  the  justice  was  trespass  for  taking  and  car- 
rying away  certain  personal  property  of  the  plaintiff.  To  which 
the  defendant  pleaded  not  guilty,  and  gave  notice  of  spedal  matter. 
On  the  trial  in  the  county  court,  the  plaintiff  gave  in  evidence  a 
chattel  mortgage  executed  by  George  Bishop,  under  his  hand 
and  seal,  to  the  plaintiff,  bearing  date  October  18th,  1845,  by 
which  the  said  George  Bishop,  for  the  consideration,  as  therein 
expressed,  of  $217,86,  by  him  owing  to  the  plaintiff,  (the  said 
John  F.  Bishop,)  granted,  bargained  and  sold  to  the  said  plain- 
tiff, various  articles  of  personal  property  therein  specified  and 
enumerated,  conditioned  that  if  the  said  Gtx>rge  Bishop  should 
pay  the  plaintiff  $217,86  in  ten  months  from  the  date  of  tiie 
mortgage,  with  interest,  "according  to  a  certain  note  bearing 
date  April  19th,  1845,  for  $210,25,  and  being  due  one  year  from 
date,  said  note  being  given  for  moneys  borrowed  at  sundry  times, 
then  these  presents  and  every  thing  herein  contained  shall  oeaae 
and  be  void."  The  mortgage  contained  a  provision  that  in  c^se 
of  default  in  payment,  the  mortgagee  might  enter  the  premises 
of  the  mortgagor,  &c.  and  take  and  carry  away  the  goods  mori* 
gaged  and  sell  the  same,  &c.  and  until  default  in  {M^yilMki,  til* 
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mortgagor  was  to  remun  in  possession  of  the  goods,  &c.  unless 
he,  or  some  other  person  or  persons,  should  attempt  to  sell,  as- 
sign, secrete,  remove,  or  otherwise  dispose  of  said  goods,  6cc,  in 
any  way  whatsoever ;  in  which  case  it  was  to  be  lawful  for  the 
mortgagor,  &c.  to  take  immediate  possession  thereof  and  keep 
the  same  until  default  in  payment,  and  then  to  sell  the  same  as 
aforesaid. 

On  the  back  of  the  mortgage  were  the  following  indorsements : 
"Filed  October  20th,  1845,  at  5  o'clock  p.  m."  Also  "Filed 
January  17th,  at  ten  minutes  past  three  o'clock  p.  m.,  in  the 
year  1846."  "Hugh  Cameron,  Town  Clerk."  The  following 
facts  were  then  admitted  by  the  counsel  for  the  defendant: 
That  at  the  time  of  the  filing  of  the  mortgage  there  was  no  town 
clerk  in  the  town  of  Avon ;  that  Clark  K  Estee  had  the  keys 
of  the  clerk's  office ;  that  the  indorsement  in  these  words,  "  Filed 
October  20th,  1845,"  was  in  the  hand-writing  of  said  Estee, 
made  at  the  time  it  bore  date,  and  that  the  mortgage  was  placed 
by  him  among  the  chattel  mortgages  in  the  town  clerk's  office, 
and  that  the  mortgage  now  belonged  to  the  town  clerk's  office  of 
the  town  of  Avon. 

The  plaintiff  proved  that  the  second  indorsement  on  said  mort- 
gage was  in  the  hand-writing  of  Hugh  Cameron.  That  he  was 
town  clerk  of  the  town  of  Avon  at  the  time  said  indorsement 
bore  date;  and  that  he  was  appointed  such  town  clerk  in  De- 
cember, 1845,  or  January,  1846.  The  plaintiff  proved  by  the. 
said  George  Bishop  that  he,  the  witness,  lived  in  the  town  of 
Avon,  and  had  lived  there  for  thirty  years.  That  he  executed 
the  mortgage  in  question,  at  the  time  it  bore  date.  That  the 
consideration  of  the  mortgage  was  for  something  over  $200  bor- 
rowed money.  That  Cook,  the  defendant,  levied  on  the  property 
in  question  in  December,  1845.  That  he,  the  witness,  told  him 
there  was  a  chattel  mortgage  on  the  property^  that  Cook  said 
he  did  not  care  for  that,  for  there  was  no  town  clerk  at  the  time 
it  was  filed.  That  the  property  levied  upon  was  a  part  of  that 
described  in  the  mortgage.  After  that,  (in  January,  the  witness 
thought,)  he  came  and  sold  a  part  of  the  property,  which  was 
taken  away,  except  some  wheat  on  the  ground.    The  witness,  on 
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being  shown  the  note  mentioned  in  the  tnortgagei  dated  April 
19th,  1846,  for  $210,26,  testified  that  he  gave  it  at  its  date; 
On  cross-examination  this  witness  testified  to  variovs  facts  anid 
circumstances,  which  it  is  unnecessary  to  detail.  The  plaintil^ 
after  proving  the  value  of  the  property  levied  upon  and  sold  by 
the  defendant,  rested. 

The  defendant  then  gave  in  evidence  a  judgment  in  fkvor  of 
Winthrop  H.  Ohandler  and  Lewis  Chandler  against  the  said 
George  Bishop  for  $80,38,  rendered  by  a  justice  of  the  peace 
of  Livingston  county,  on  the  29th  day  of  December,  1845,  and 
an  execution  issued  thereon  dated  January  9th,  1846,'  retaf  naUe 
in  ninety  days.  On  the  execution  was  an  indorsement  signed 
'*  £.  Cook,  constable,"  that  he  had  levied  on  the  entire  personal 
property  of  the  defendant,  specifying  the*  articles,  and  dated 
January  9th,  1846,  and  a  receipt  of  the  plaintifiis  therein  in  full 
of  the  damages  and  justice's  costs ;  dated  January  24th,  1846. 

It  was  admitted  by  the  plaintiff's  counsel,  that  the  defendant 
was  a  constable,  and  that  the  property  in  question  was  taken  by 
him  by  virtue  of  said  execution^  and  that  the  indorsement  was 
in  the  hand-writing  of  the  defendant. 

The  counsel  for  the  defendant  then  moved  for  a  lionsuit,  on 
the  ground  that  the  mortgage  under  which  the  plaintiff  claimed 
to  recover,  had  not  been  properly  filed  in  the  office  of  the  clerk 
of  the  town  of  Avon,  pursuant  to  the  statute,  previous  to  the 
levy  by  the  defendant  on  the  property  in  question ;  and  that  it 
had  not  been  made  to  appear,  on  the  part  of  the  plaintiff,  that 
the  mortgage  to  him  was  made  in  good  faith,  without  any  intent 
to  defraud  creditors. 

The  county  court  granted  the  motion  for  a  nonsuit,  and  the 
plaintiff's  counsel  duly  excepted. 

Jafnes  Woodjjr.j  for  the  appellant 

Amos  Dann^  for  the  respondent. 

By  the  Couri,  Welles,  J.  It  is  now  well  settled  that  ill 
the  case  of  a  chattel  mortgage,  the  question  whether  the  mort- 
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gtga  waf  given  fior  «.  ysloable  coBgideiution,  in  good  faith  and 
without  «a  intent  to  defraud  creditors^  is  oi^^  for  the  jurji  and 
cannot  be  taken  from  them. 

Tfa«  only  question  that  remains  in  the  prese&t  ca^e  is  whether 
the  mortgage  under  which  the  appellant  claimed,  was  properly 
filed,  on  the  20th  Octob^,  1845,  At  that  time  there  was  a  va- 
cancy in  the  offioe  of  town  clerk  in  the  town  of  Avon.  The  va- 
cancy continued  until  after  the  respondent p  execution  was  levied. 
The  causa  of  the  vacancy  does  not  i^pear.  The  bill  of  excep- 
tion shows  that  one  Estee  had  the  keys  of  the  office,  and  the 
mortgage  in  question  was  placed  by  him  among  the  chattel 
mortgages  in  the  office  on  the  day  mentioned,  and  indorsed  bj 
him  "Filed  Oct.  20th,  1845." 

The  statute  is  that  the  mortgage  shall  be  void  as  against 
creditors,  &c.  unless  the  mortgage,  or  a  true  copy  thereof  "  shall 
be  filed  in  the  office  of  the  town  clerk,"  &c.  {Laws  of  1838, 
ch.  279,  §§  1, 2.    2R.S.8d  ed.  196,  §§  9, 10.) 

Webster  defines  the  verb  transitive,  to  file,  as  follows :  "1.  To 
atringi  to  fasten,  as  papers,  on  a  line  or  wire  for  preservation. 
Declarations  and  affidavits  must  foe  filed ;  an  original  writ  wty 
be  filed  after  judgment.  S.  To  arfange  or  insert  in  a  bundle, 
a9  papers,  indorsing  the  title  on  each  paper.  This  is  now  the 
nwro  common  mode  cfJUing  papers  in  private  and  pvllic  of- 
fices. 3.  To  present  or  exhibit  officially,  or  for  trial,  as,  to  file 
a  bill  in  chancery."  It  is  clear  to  my  mind  that  the  meaning  of 
Ae  word,  aansed  in  the  statute,  is  that  contained  in  tiie  second ' 
definition.  Estee,  who  appears  to  have  had  charge  of  the  offioe, 
and  die  custody  of  the  papers,  and  who  perhaps  may  be  itegarded 
as  the  town  clerk  de  facio,  at  the  time,  received  the  mortgage, 
Btaiked  upon  it  the  time,  and  placed  it  among  the  chattel  mort- 
gages in  the  office.  This,  in  my  opinion,  was  filing  it,  within 
ttie  meaning  of  the  statute.  It  is  a  mistake  to  suppose  thai  the 
marking  or  indorsing  on  the  pi^r  the  time  of  filing  it,  is  tki 
Mbetanttal  thing,  or  the  aet  of  filing.  Such  indorsemeAt  is 
merely  a  memorandum  of  ^Ae  fi9M  of  the  filing,  and  not  the  fiHng 
ilietf.  The  filing  consisted  in  presenting  the  mortgage  at  tfe» 
I  and  leaving  it  there,  and  depositing  it  in  the  prsper ; 
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mth  the  papers  in  the  office.  This  was  done  in  the  present 
case,  and  was  all  the  appellant,  under  the  circnmstanees,  oonU 
do,  and  all  the  law  required  of  him.  Although  there  was  ne 
town  clerk  dejure,  there  was  a  town  clerk's  office,  and  a  town 
clerk  de  facto. 

If  there  had  been  no  vacancy  in  the  office  of  town  clerk,  the 
party  should  not  be  deprived  of  his  rights  by  the  neglect  of  the 
officer  to  mark  upon  the  mortgage  the  time  of  filing  it. 

The  judgment  of  the  county  court  should  be  reversed^  and  a 
new  trial  awarded  in  that  court,  with  costs  to  abide  the  event. 

[Monroe  General  Term,  September  6,  1860.  ffeOes,  Sdden  and  MkHstm, 
Jntioes.] 
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Ifhere  a  eapuu  ad  resptmdendim,  inaed  out  of  a  county  ooort,  is  an  aetion  for 
ananlt  and  batteiy,  under  the  Jodiciaiy  act  of  1847»  contained  an  qc  diam 

.  eUraae,  claiming  damages  to  the  amount  of  dlOOO,  while  the  conrt  had  jn- 
xisdiction  in  ac^na  of  that  natore  only  where  the  damages  claimed  did  not 
exceed  $600 ;  Bdd,  that  the  process  and  proceedings  were  illegal  and  roid, 
and  that  no  action  coold  be  maintained  npon  a  baU  bond  giren  by  the  de- 
fendant)  on  his  arrest 

Henry  Oove  y,  the  appellant,  commenced  an  action  against 
the  respondent,  Jacob  Noggle,  in  the  Idvingston  county  court, 
by  the  issuing  and  service  of  a  capias  ad  respondendum^  under 
the  law  of  1847,  known  as  the  judiciary  act.  The  capias  was 
issued  the  fifth  day  of  August,  1848,  and  served  the  nintli  of 
the.  Same  month.  The  writ  was  in  the  form  which  Iu|d  long 
been  in  use  in  the  supreme  court  of  this  state,  with  an  ac  oUam 
clause,  in  these  words :  'VAnd  also  to  a  bill  of  the  said  Heniy 
Oovey,  against  the  said  Jacob  Noggle,  for  assaulting,  beatmg, 
.Hounding  and  maiming  him,  the  said  Henry  Covey,  to  his  dam* 
age  of  one  thousand  dollars."  The  plaintiff,  Oov^,  made  an 
afidaviiof  the  cause  of  action,  and  on  application  to  the  county^ 
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jndge  of  Living8t(m  oounty,  obtamed  an  order  which  was  in- 
dorsed on  the  writ,  directing  the  defendant  to  be  held  to  bail  in 
Ae  sum  of  $400.  The  defmdant,  Noggle,  on  being  arrested, 
execnted,  with  the  other  defendants,  and  deEvered  to  the  sheril^ 
a  bail  bond  in  the  penalty  of  $400,  with  a  condition,  after 
reciting  the  said  writ,  that  said  Jacob  Noggle  should  appear  in 
the  action  commenced  by  said  writ,  by  pnttiDg  in  special  bail 
within  twenty  days  after  the  return  day,  and  by  perfecting 
such  bail,  if  required,  according  to  the  rules  and  practioe  of  the 
court,  &C. 

The  condition  of  the  bond  being  brbken  by  the  neglect  of  the 
defendant  to  put  in  and  perfect  special  bail  within  the  time  re- 
quired, the  plaintiff  took  from  the  sheriff  an  assignment  of  the 
bail  bond,  upon  which  this  action  was  commenced  in  the  liyinj^ 
ston  county  court.  On  the  trial  in  the  court  below,  the  defend- 
ants' attorney  admitted  all  the  facts  which  it  was  necessary  for 
the  plaintiff  to  prove,  to  make  out  his  case,  prima  fade.  The 
defendant,  however,  claimed  and  insisted,  that,  inasmuch  as  tlie 
'COQii^  courts,  under  the  judiciary  act,  cmly  had  jurisdiction  in 
lUstidns  for  assault  und  batteiy,  where  the  damt^s  claimed  did 
not  exceed  $500 ;  and  as  the  ad  damfvum  in  the  writ,  by  virtue 
of  which  the  bail  bond  was  given,  was  $1000,  the  whole  pro- 
eeedings  were  illegal,  the  bond  void,  and,  consequentiy,  the 
plaintiff  could  not  recover  in  the  action.  The  county  court  sus- 
tained this  view  of  the  case,  and  instructed  the  jury  to  find  for 
the  defendants,  and  they  found  accordingly.  Upon  which  judg- 
ment was  rendered  in  the  court  below  in  favor  of  the  defendants. 
The  plaintiff  tendered  a  bill  of  exceptions,  and  brought  his  ap- 
peal to  this  court  • 

J.  Woody  jr.  for  the  appellant. 

A,  A,  Hendee,  for  the  respondents. 

Bff  the  Ctmrt,  Welles,  J.  The  capias  in  the  original 
action  was  the  first  process  in  that  suit,  and  the  only  means  fty 
which  the  coittty  court  acquired  jurisdieticn  of  the  defendttiVi 
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permit  and  vis  tiie  onlj  ftutlioritf  for  Us  ssvest,  upon  vUdk: 
the  bond  was  taken  on  wU^  tbia  action  is  bronght.  If  thai 
capias  vas  issned  in  a  case  wbere  tbe  county  coHrt  had  ao  jaris« 
cKctioti,  die  arrest  was  illegal  and  void,  and  no  actien  can  ba 
maintained  on  the  bond.  {Parked.  Heath,  16  WmL  801.> 
The  jndifiia)7  act,  in  defining  the  jnzisdictioaa  of  the  eonlilgi: 
coorts,  and  specifjing  the  cades  where  jnriadietioii  is  ooaliBired^. 
uses  the  following  luigoage :  "' ALks  to  hear^  try  anddetemint. 
acoordmg  to  law,  the  Mlowing  actions,  when  all  of  the  defend? 
ants  at  the  time  of  commencing  the  actbn,  residein  l!he  coiHS^ 
in  which  said  court  is  hdd^  adions  of  debt,  aMompeit  and 
coTenant,  when  the  debt  or  damages  daimed  shall  nol  eseeed. 
two  ilK>n8and  ddlars ;  actions  for  assaidt  and  battery  and  fidsd 
impnsonasent,  when  the  damages  claimed  de  not  eoEceed  fim 
hondted  dollwrd,''  i^  {Law  ^  1847,  f.  828^  \  80w)  Xba 
capias  in  the  original  sniv  in  Ais  case  was  in  the.nsoal  forai^ 
formerly  in  nae  in  this  coiu%  with  sa  og  etimn  clause,  in  tfar 
folkwing  words :  ^  And  also  to  a  bill  of  the  said  Hi^nij  Ootqr 
against  the  said  Jacob  Nog^e,  for  assaulting,  beatings  weundiBg. 
and  maiming  tiie  said  Heiwy  GoTsy,  to.his  damage  of  one  thoa« 
sand  ddlars,  aeeordLog  to  thi»  snstorn  of  our  said  eourt)  be&m. 
wr  said  jwlge^  then  and  there  to  be  eadubited* ' 

The  revised  statutes  provide  thad  no  peieon  fehaO.  be  keU  ta 
bafl  on  a  copsas  ui  respondemkimj  unkss the  true  oataecf  a^ 
tion  be  partieolarly  expressed  th<»eiBk    {2IL&  S48^  16.) 

It  was  kekl ia  Yager  v.  Smmahy  (ft  BUt^  681,)  tKat  asuuH 
nvms  iasiaed  bj^  a  justice  stating  a  cause  of  action  exceeding  in 
amount  the  jmisdiotimiL  of  the  coar^  was  a  nulli^,  and  hid  tiia^. 
defendant  under  no  obligation  to  appear.  It  woald  tiiavefoie 
seem  that  the  county  court  had  no  jurisdiction  in  the  case  in 
whidi  tiie  capias  in  question  was  issued,  pirorided  tile  md  damr 
num  in  the  oc  eiiam  clause  is  to  stand,  and  be  regarded  as  the 
plaintilF^s  daam  of  damages^ 

The  counsel  for  the  appellant  insists  that  the  statement  ^  to 
Ide  damage  of  one  ^nsaad  dollars^ "  is  s«0t>lusage,  and'  sheadd 
be  diaregftrded  in  the  considention  of  this  question,  besaMO  ii 
to  <Midte  the  m  ^ImMpi  tlans^  whUi  he^eosAenda  wa*  i 
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eiijmd mi^lme  htm  irhcfly ovotled.  Tlist  il  is>zeli^  <tf 
the  king's  l>en<di  practiee^  and  ia  founded  npon  &  mpposcd  billf 
.lAttk  is  wreiria  fact  filed;  and  tibat  the  capiat  mere);  sefers 
«D  a  daim  of  danageft  to  the  ameoiit  of  $1000,  i&  aneh  fictitiovtf 
KB,  which  need  not  he^  Berer  haa  been,  and  o^^er  will  be,  filed 
iak-thenuue..  Let  i»  kok  at  tlna.  Suppose  the  whde  0(0  e^soif^ 
had  besn  eaitlBdy  woold  the  ea^ iaa  have  particularly  -eq>reB8ed 
dtt  true  eansa  of  aetion,  so  as  in  that  reepect  to  have  allowed 
the  cbfattdaiii  to  be  held  to  bail?  Without  the  oc  etiem^  it 
«o«kLhave  expressed  a  plea  of  trespass  as  the  cause  of  action. 
If  it  oeuld  be.rsgazded  as  exi^resaing  anycause  of  a«ti<nL  it 
m^  be  trespass^  ptare  dauawm  fregii^  trespass  <ls  ienit 
oMfmrMisy  trespass  assagah  and  battery,  or  trespass  to  personal 
property  withont  tiie  asportation.  Aecording  to>  my  r^ooUec^ont 
itwas  never  deemed  suffieiant,  in  a  bailable  process  uadi^  the  statr 
ate  requinag  the  true  cause  of  aetiQii  to  be  partieularly  atated  iji 
ii*  capjoft  oflt  rsspondsmfami,  in  ^er  to  hold  the  defeodsftt  to 
hail,  to  nacely  state  tiw  cause  of  acl&on  to  be  a  plea  of  tirespasa^ 
\k  would,  not  show  particularly  what  the  action  was  brou^ 
61^  and  would  not  in  my  opinion,  be  a  eompljf»ee  with  the 
staibite,  in  tha  respect.  Indeed,  on  audi  &  capiaa,  th^  plaintiff, 
oswld  dedare  in  any  pezaonal  action  whatever,  whether  iaien^ 
or  i|p«  oontraoti  whether  with  or  without  force,  and  who Aer 
the  damagea  wnre  direct  or  censequential.  If  the  whole  oe 
•tiom  danae  had  been  omitted,  tAte  arrest  would  have  been  iUe- 
gal^  and  the  bond  for  that  reaaon  void.  If  the  oc  e^iam  is  the 
only  peatieular  statement  in  this  capias,  of  the  true  eaus^  of 
aotioB,  is  Ae  appeHaat  »t  liberty  to  treat  the  «cl  Aommim  patt 
eCit  aa  snrpluaage,  and  ask  the  court  to  regard  it  as  a  case  where 
the  amount  for  which  the  action  was  hioi^t  has  been  omitted 
in  ^  pcoeeaa?  It  aeems  to  me  not.  He  claims  the  ri^ht  to 
danaenike  ground  Ifaut  the  proeesa  does  ndt  directly  alle^ 
the  damage  to  be  $1000,  but  merely  refas  to  a  statsmeut  in  a 
auppoaed  bill  wUch  is  a  mere  fictien.  Thia  however  eats  both 
w^jss:;  while,  if  it  vefieves  the  iqipeUai^  of  the  diffimd^  in  rer 
latum  ta  the  am<»nt  claimed,  it  takes  away  his  stotem^t  of.  the 
eiSM  of  aielixm.    Shey «ve belli  stated inife  aee<Mi*%i»tto 


1 


334  OASIS  XS  THS  SUFBEMS  OOUBT. 

Covey  ti.  Noggle. 

same  way.    If  the  amount  is  not  claimed,  netdier  is  Ae 
of  action  stated. 

I  am  not  clear  that  a  defendant  could  ever  have  been  held  to 
bail  in  a  court  of  record,  especially  since  the  passage  of  the  stat- 
ute referred  to,  unless  the  amount  claimed  was  stated  in  the 
process.  The  uniform  practice  was  to  state  the  amount  in  all 
bailable  actions,  and  also  id  actions  not  bailable,  but  in  whioli 
the  defendant  might  be  held  to  bail  by  virtue  of  a  judged  <»der. 
The  plaintiff  could  procure  the  defendant's  appearance  wiAoct 
any  ae  eiiam  or  any  statement  of  the  amount  chimed,  so  as  to 
•be  able  to  go  on  widi  his  suit  without  special  baiL  But  whediar 
it  was  necessary  or  not  to  escpress  the  amount  in  the  process,  m 
order  to  hold  the  defendant  to  bail,  does  not  vary  the  result  ia 
this  case ;  because,  as  I  haye  attempted  to  show,  the  appellant 
here  did  state  in  die  cafHas  the  amount-  claimed,  and  that  was 
an  amount  beyond  the  jurisdiction  of  the  county  court  That 
the  amount  in  which  die  judge  directed  the  defendant  to  be  held 
to  bail  in  his  order  indorsed  on  the  process,  was  within  the  ju- 
risdiction of  the  court)  does  not  in  my  judgment  help.the  matter. 
His  claim  was  nevertheless  of  an  amount  beyond  the  juzisdio- 
tion,  and  if  the  jurisdiction  of  the  court  had  admitted  it,  he  might 
if  the  evidence  would  warrant  it,  recover  to  the  extent  daimed, 
notwithstanding  the  special  bail  would  not  be  liable  in  any  events 
beyond  the  amount  of  the  order.  It  is  also  said  that  when  the 
jurisdiction  of  a  court  is  limited  by  the  amount  in  oontroTcrsy 
between  the  parties,  recourse  must  be  had  to  the  demand  as 
laid  in  the  plaintiff's  declaration,  and  several  cases  are  cited 
in  support  of  this  position.  I  have  not  yet  had  access  to  the 
authorities  referred  to.  They  are  Pennsylvania  cases;  and 
whatever  they  may  seem  to  hold  I  doubt  very  much  whether 
they  should  be  allowed  to  overthrow  an  express  decision  of  this 
court  In  the  case  of  Yager  v.  Hannahj  (suprOi)  TTannah  had 
sued  Yager  in  the  justices'  court  of  the  city  of  Hudson  by  sum- 
mons, requiring  the  defendant  to  appear  and  answer  the  plain- 
tiff in  a  plea  of  trespass  on  the  <»se  to  his  damage  one  hundred 
doUars.  On  the  return  day  of  the  summons,  the  i^aintiff  apr 
p^AtM  and  d^Wed  in  trover  for  a  (^ver  waldi  and  key,  of  tkt 
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^ahie  of  fifty  dollars ;  the  defendant  did  not  appear  and  the 
plainttff  recovered  judgment  for  twenty-five  dollars,  which  was 
affirmed  on  certiorari^  and  the  defendant  afterwards  brought 
error  to  the  snpreme  court,  where  the  judgments  of  the  common 
pleas  and  the  justice  were  reversed.  The  court  holding  that 
the  summons  required  the  defendant  to  appear  and  answer  to 
a  cause  of  action  beyond  the  jurisdiction  of  the  court  and  was 
consequently  void ;  that  the  service  and  return  of  it  imposed 
no  obligation  on  the  defendant  to  appear,  and  gave  the  court  no 
authority  to  proceed  in  the  suit.  Beardsley,  justice,  in  deliver- 
-uig  the  opinion  of  the  court,  says,  '^I  do  not  see  how  process 
which  claims  an  amount  in  damages,  exceeding  the  jurisdiction, 
can  be  lawful,  any  more  than  a  declaration  of  that  description." 
I  confess  I  am  unable  to  distinguish  the  above  case,  in  prin- 
eiple,  from  the  one  before  the  court,  and  therefore  am  of  the 
opinion  that  ihe  judgment  of  the  county  court  should  be  affirmed. 

Judgment  affirmed. 

[HoNBOB  GucBRAL  Term,  March  4, 1861.     WdUs,  Sdden  and  Joknun^  Jns- 
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Where  an  order  is  made  by  a  connty  Judge,  under  %  292  of  the  code  of  1849, 
leqiilrteg  a  judgment  debtor  to  appear  before  a  referee,  to  be  examined  as 
to  hie  pn^terty,  the  Judge  has  no  right,  upon  the  coming  In  of  the  report  <^ 
the  referee,  to  direct  property  acquired  by  the  debtor  «^  the  eammencemtiU 
of  ike  procmdings  before  the  Judge,  and  which  he  has  already  paid  oat  to 
another  creditor,  to  be  paid  to  the  Judgment  creditor,  in  satisikction  of  the 
Jodgment  and  the  costs.  ^ 

Appeal  by  the  defendant  from  an  order  of  the  county  judge 
rf  Idvingston  oounty.  On  the  28th  day  of  January,  1850,  Petier 
Oaton,  the  respondent,  recovered  a  judgment  against  the  appel- 
Ini^  befeiea  juitlee  Of  tim  peace  of  liyingston  cotmty,  for  |ffi6»18 
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damages,  and  52  cents  oostSi  in  an  action  arising  on  contract 
A  transcript  was  filed  in  the  county  clerk's  office  of  liringston 
county,  and  judgment  docketed  therein  July  20th,  1850.  An 
execution  against  the  property  of  the  defendant  was  afterwards 
duly  issued  to  the  sheriff  of  livingston  county,  in  which  county 
the  defendant  resided,  and  was  returned  wholly  unsatisfied* 
Upon  an  affidavit  of  the  foregoing  fSei^ts,  the  county  judge,  on 
the  80th  day  of  December,  1850,  made  the  usual  (nrder,  under 
section  292,  of  the  code  of  1849,  requiring  the  judgment  debtor 
to  i^pear  before  A.  A.  Hendee,  a  referee,  on  the  third  day  of 
December  following,  at  his  office,  in  Geneseo,  to  make  disooveiy 
on  oath  concerning  his  property,  &c. ;  and  in  the  same  order 
the  judge  forbade  the  transfer  or  other  disposition  by  the  judg- 
ment debtor  of  his  property,  (Sbc.  until  further  orders.  On  the 
third  of  December,  the  parties  appeared  before  the  referee^  when 
the  hearing  was  adjourned  to  the  sixth  of  the  same  month,  and 
then  an  examination  took  place  in  pursuance  of  the  order. 

It  appeared  from  the  defendant's  examination  under  oath,  that 
upon  the  commencement  of  the  examination  he  had  $44,  which 
he  had  received  since  the  order  was  served  on  him ;  a  portiiHi  of 
which  was  for  his  earnings  in  his  business  of  keeping  tavern ; 
and  the  residue  for  liquors,  provisions,  and  provender  for  horses, 
with  which  he  had  furnished  liis  guests.  This  $44  he  paid  out 
to  a  Mr.  Bryant,  a  creditor,  before  the  close  of  his  examination. 
Of  that  sum  he  thought  $3  was  received  for  liquor ;  and  of  the 
balance,  $9,  for  the  use  of  the  house ;  and  the  rest  for  meals, 
horse  keeping  and  lodging.  The  liquor  sold  was  from  a  quantity 
left  with  him  by  individuals,  he  to  account  to  them,  and  pay 
than  for  what  1^  sold.  The  tavern  house  was  rented  of  Bryant, 
under  an  agreement,  by  which  Bryant  was  to  furnish  the  hay, 
oats,  Ac.  The  personal  property  in  the  house  belonged  to  his 
mother,  and  sister  and  Bryant,  except  the  liquors,  and  such  other 
property  as  was  exempt  from  execution ;  the  defendant  being  a 
householder,  having  a  fomily.  The  referee  reported  the  exam- 
ination showing  substantially  these  facts ;  and  the  county  judgc^ 
on  the  9th  day  of  December  aforesaid,  made  an  order  directing 
the  dafendant  to  pay  over  to  the  pluntiff,  imlanier,  the  said 
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mtm  of  |t44,  in  satisfaction  of  the  judgment  and  costs  of  the 
proceeding.  From  that  order  the  defendant  appealed  to  this 
court. 

•   James  Wood,  jr.  for  the  appellant. 

WiUiam  H.  Kelsey,  for  the  respondent. 

The  opinion  of  fhe  court  was  delivered  by  Welles,  J.  Un- 
der a  creditors'  bill,  in  the  late  court  of  chancery,  the  plaintiff 
could  not  reach  the  effects  of  the  debtor  whicli  he  had  earned 
or  acquired  after  the  filing  of  the  bill.  {Browning  v.  Bettis,  8 
Paige,  568.  2  Barb.  Ch,  Pr.  153.  M'Cam  v.  Dorsheimer, 
1  Clarke,  144.)  If  the  debtor  acquired  property  or  rights  in 
action,  ftfter  the  filing  of  the  bill,  it  could  only  be  reached  In 
that  suit  by  means  of  a  supplemental  bill.  Section  297  of  the 
code,  authorizes  the  judge  to  order  any  property  of  the  judgment 
debtor  not  exempt  from  execution,  in  the  hands  of  himself  or 
any  other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment.  The  counsel  for  the 
respondent  supposes  that  as  this  section  is  unqualified  in  terms, 
the  intention  of  the  statute  was  to  change  the  rule,  and  to  au- 
thorize the  judge  to  direct  the  application  to  the  creditor's 
demand  of  any  property  or  choses  in  action  which  the  debtor 
may  have  at  the  time  the  order  is  made,  although  it  may  have 
come  to  him  after  the  proceedings  before  the  judge  were  com- 
menced. But  we  are  inclined  to  think  otherwise.  Section  298, 
which  immediately  follows,  provides  that  the  judge  may  also,  by 
order,  appoint  a  receiver  of  the  property  of  the  judgment  debtor, 
in  the  same  manner  and  with  the  like  authority  as  if  the  ap- 
pointment were  made  by  the  court,  according  to .  section  244. 
That  section  declares  that  ^'  imtil  the  legislature  shall  otherwise 
provide,  the  court  may  appoint  receivers,  and  direct  the  deposit 
of  money  or  other  thing  in  court,  and  grant  the  other  provisional 
remecEes  now  existing,  according  to  the  present  practice,  except 
as  otherwise  provided  in  this  act."  This  last  riecited  section,' 
we  suppose,  was  intended,  among  other  things,  to  authorize  an 
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action  in  the  nature  of  the  former  creditors'  suit.  The  summary 
proceedings  before  a  judge,  authorized  by  sections  292  to  302, 
inclusive,  is  a  cumulative  remedy,  given  to  the  creditor  in  cases 
where  it  is  applicable,  but  to  be  administered  upon  the  same 
principle,  substantially,  as  in  an  action  for  the  same  end.  This 
seems  to  be  obvious  from  a  comparison  of  sections  298  and  244. 
If  we  are  right  in  this  respect,  the  receiver  to  be  appointed  un- 
der section  298,  in  view  of  the  former  rules  and  practice  of  the 
court  of  chancery,  and  of  this  court,  under  the  present  con- 
stitution, in  equity  suits  before  the  codes,  would  not  take  any 
property  or  effects  of  the  debtor,  acquired  by  him  after  the 
application  to  the  judge  for  the  order  under  section  292 ;  and  it 
would  be  imputing  an  inconsistency  to  the  legislature,  to  con- 
strue section  297,  as  extending  farther,  and  embracing  property 
or  effects  which  could  not  be  reached  through  a  receiver  under 
section  298. 

In  the  present  case,  the  .money  directed  by  the  order  appealed 
from,  to  be  paid  over  to  the  creditor,  was  acquired  by  the  debtor 
after  the  commencement  of  the  proceedings  before  the  judge, 
and  was  paid  out  by  him  to  another  creditor,  before  the  order  to 
pay  it  over  to  the  respondent  was  made.  We  think  he  had  a 
right  so  to  pay  it ;  and  that  the  order  of  the  county  judge  muEt 
be  reversed.(a) 

Order  reversed. 

[Monroe  General  Term,  March* 4,  1861.     Wdles,  Taylor  and  Jciknson,^ 
Justices.] 

(a)  Since  the  aboye  decision,  eztensiye  amendments  and  c^ianges  have  been 
made  in  the  code  of  procedure.  By  the  amendments  of  July,  1851,  iho 
several  sections  examined  and  considered  in  this  case  have  undergone  materia} 
alterations. 
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A  loan,  to  be  repaid  at  a  fhtore  day,  at  a  place  other  than  that  where  the  loan 
ismade  and  where  the  parties  reside  and  carry  on  business,  is  not  necessarily 
nsnrions,  althongh  the  rate  of  exchange,  at  the  time  of  the  loan,  between 
the  place  of  the  contract  and  the  place  of  payment  is  in  favor  of  the 
latter.    Johnson,  J.  dissented. 

And  a  lender  may  exact  as  the  condition  of  a  loan  that  the  money  shall  be  paid 
at  a  different  place  from  that  where  the  loan  is  effected,  although  the  money, 
when  so  paid,  may  be  worth  more  to  him  at  the  former  than  at  the  latter 
place.    Johnson,  J.  dissented. 

The  state  of  the  exchange,  when  the  money  becomes  payable,  determines  the 
question  whether  the  lender  receives  more  than  seven  per  cent.  What  that 
rate  of  exchange  will  be  it  is  impossible  with  legal  certainty  to  foresee,  or 
to  say  that  it  may  not  be  for  the  benefit  of  the  borrower,  or  to  the  loss  of 
the  lender,  or  both.    Per  Welles,  J. 

This  suit  was  commenced  prior  to  the  code  of  procedure. 
The  declaration  was  against  the  defendant  Sanford  as  maker, 
and  the  defendants  Pettit  and  Johnscxi  as  indorsers,  upon  a  note 
in  words  and  figures  following : 

"  Palmyra,  January  3d,  1848. 
"  Thirty  days  from  date  I  promise  to  pay  to  the  order  of  J. 
C.  Pettit,  one  thousand  dollars,  payable  at  the  Farmers'  Bank 
of  the  city  of  Troy,  for  value  received.  J.  L.  Sanford." 

(Indorsed)        "J;  C.  Pettit. 

Robert  Johnson." 

A  payment  of  $148,25  was  indorsed  on  the  note.  Upon  the 
trial  at  the  Wayne  circuit  in  April,  1850,  before  Selden.  J.,  the 
signatures  of  the  maker  and  indorsers  were  admitted  by  the 
defendants'  counsel.  The  plaintiff  then  proved  the  regular  de- 
mand and  non-payment  of  the  note  at  its  maturity,  and  notice 
thereof  to  the  indorsers.  Also  a  computation  of  the  interest  due, 
and  rested.  The  defense  set  up  by  the  defendants  was  that 
the  note  in  question  was  void ;  first,  for  usury ;  and  second,  that 
the  proceeds  of  the  note  were  paid  by  the  plaintiffs,  who  were 
individual  bankers  under  the  general  banking  law,  to  Sanford, 
the  maker,  to  be  used  in  taking  up  ^  previous  note  for  the  same 
amount  between  the  same  parties,  upon  which  draft  a  premium 
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was  charged,  &c.  Considerable  evidence  was  given  by  the  re? 
spective  parties  touching  the  several  points  and  questions  dis- 
cussed in  the  opinions  which  follow.  The  positions  of  the  counsel 
for  the  defendants,  and  the  rulings  of  the  justice  presiding  at 
the  trial  thereon,  are  fully  stated  in  the  prevailing  opinion  of 
the  court.  The  plaintiffs  recovered  a  verdict  for  the  amount  due 
upon  the  note,  which  the  defendants  now  moved  to  set  aside, 
and  for  a  new  trial. 

T.  jR.  Strongy  for  the  defendants. 

A.  Warden^  for  the  plaintiffs. 

Welles,  J.    At  the  close  of  the  evidence,  the  court  was  re* 
quested  to  charge  the  jury,  1.  That  if  the  note  of  Sanford,  which 
fell  due  3d  January,  1848,  was,  at  the  time  it  was  discounted, 
worth  more  to  the  plaintiffs  by  means  of  its  being  made  payable 
at  Troy,  than  a  note  payable  at  Palmyra,  where  Sanford  and  the 
plaintiffs  resided,  and  carried  on  business,  on  account  of  funds 
at  Troy  being  worth  more  than  funds  at  Palmyra,  and  if  it  waa 
not  made  payable  at  Troy  at  the  bona  fide  request,  or  for  the 
accommodation  of  Sanford,  it  was  usurious  and  void.    2.  That 
if  said  note  was,  at  the  time  it  was  discounted,  worth  more  to 
the  plaintiff,  by  reason  of  its  being  payable  at  Troy  than  if  made 
payable  at  Palmyra,  and  the  plaintiff  made  it  a  condition  of  tJie 
discount  that  they  should  have  a  note  payable  at  Troy,  ihe  note 
was  usurious  and  void.    The  court  declined  to  charge  in  tto 
terms  proposed,  but  charged  instead  thereof  as  follows,  m'. 
"While  I  do  not  entirely  dissent  from  the  position  aasxunfiditt 
these  two  points,  I  cannot,  nevertheless,  concur  in  them  to  io&a  . 
full  extent.    Whether  a  note  made  payable  at  a  distaait  plaoe, 
where  funds  are  more  valuable  than  at  that  where  it  is  discoimt^ 
is  usurious  or  not,  depends  upon  the  circumstances    aitlien^ 
the  traasaction.    A  purchaser  of  produce  liaving  foisx^Ls  in  ^ 
Imnda  of  his  factors,  at  an  eastern  market,  l»*y  dr^L-w  a  toft 
upon  those  funds,  or  make  a  note  payable  5it  the  placo  ^wliereth© 
litQda  arpj  relying  upon  the  funds  to  meet  it,  and  neitlfcerwittl>« 
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uurious.    In  such  a  case  it  can  make  no  difference  whedier  the 
borrower  or  tlje  lender  selects  the  place  of  payment,  or  whether 
it  is  or  is  not  made  a  condition  of  the  loan  that  the  note  shall  be 
made  payable  at  the  place  where  the  funds  are.    It  is  a  legiti- 
mate business  transaction,  and  it  is  of  no  consequence  which 
party  is  most  benefited  by  it.    The  points  under  consideration, 
ia  assHming  that  if  the  place  of  payment  of  the  note  in  question 
vas  not  chosen  by  the  maker  for  his  own  accommodation,  or  if 
it  was  made  a  condition  of  its  discount  that  it  should  be  made 
payable  in  Troy,  funds  there  being  more  valuable  than  at  Pal- 
myra, then  it  would  be  usurious,  irrespective  of  all  other  consid- 
erations, go  farther  than  I  think  the  law  will  warrant.    If  the 
place  Of  payment  grows  naturally  out  of  the  course  of  business 
of  the  maker  of  the  not^,  and  is  selected  with  a  view  to  funds 
of  his  which  are  there,  then  it  is  no  usury.     So  if  the  maker  of 
the  note  have  no  funds  at  the  point  where  the  note  is  made  pay- 
able, at  the  time  it  is  discounted,  but  have  produce  there  or  on 
the  way,  which  is  to  be  sold,  and  the  note  is  made  relying  upon 
the  avails  of  such  sale  to  meet  it,  the  traiisaction  is  not  usurious. 
If,  on  the  other  hand,  the  maker  of  the  note  has  no  funds  at  the 
place  where  the  note  is  made  payable,  nor  any  reasonable  ex- 
pectation that  he  will  have  funds  there,  growing  out  of  his  legi- 
timate  business,  to  meet  the  note,  but  it  is  expected,  by  both 
parties,  that  the  borrower  will  have  to  place  the  funds  there  for 
the  especial  purpose  of  payment,  the  note  is  usurious,  whichever 
party  may  hawe  proposed  the  arrangement.    When  a  note  is 
10^  payable  at  a  distance,  to  meet  funds  there  or  expected  to 
be  tbene,  the  benefit  to  the  lender,  if  any,  is  a  mere  incident  to 
the  course  of  business.    All  that  the  maker  contr«bcts  for,  in 
«uoh  a  case,  is  to  apply  the  funds  to  the  payment  of  the  note. 
Bitt  when  he  promises  to  pay  at  a  point  where  he  neither  has, 
w>t  ecqpecte  to  have  funds,  he  agrees  virtually  to  do  more,  to  wit, 
to  traneport  the  funds  to  the  place  of  payment,  for  the  ben^t 
of  the  lender.     This  addition  to  the  mere  agreement  to  pay 
soakea  the  note  nanrious  and  void." 

The  oocirt,  at  the  request  of  the  defendants,  counsel,  charged 
^  jury  that  if  the  first  note  of  Sanford,  which  fell  due  January 
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3d)  1848,  was  usurious,  and  if  the  note  in  suit  was  made  and 
discounted  to  pay  the  former  note,  the  plaintiffs  being  acquainted 
with  the  object,  and  still  remaining  the  owners  of  the  first  note, 
the  note  in  suit  was  usurious  and  void. 

The  defendants'  counsel  then  made  a  like  request  in  regard 
to  the  note  in  suit,  precisely  as  he  had  previously  in  the  two 
first  points  requested  in  respect  to  the  first  note,  which  request 
the  court  refused,  and  charged  instead  thereof,  as  he  had  done 
upon  the  previous  request. 

The  counsel  for  the  defendants  then  requested  the  court  to 
charge  as  follows,  viz. :  1.  That  if  the  note  in  suit  was  made 
and  discounted  to  procure  funds  to  pay  the  first  note,  and  if  the 
plaintiffs  were  informed  of  that  object,  and  still  owned  t^e  first 
note,  and  intentionally  charged  or  deducted  interest  on  the  note 
in  suit  for  thirty-five  days,  the  last  named  note  was  usurious 
and  void.  2.  That  if  the  note  in  suit  was  discounted  by  the 
plaintiffs'  issuing  the  draft  on  Albany  at  one  half  per  cent  pre- 
mium for  difference  of  exchange,  and  the  object  of  the  note  and 
discount,  to  the  knowledge  of  the  plaintiffs,  was  to  pay  the  former 
note  discounted  by,  and  which  still  belonged  to  the  plaintiffis, 
the  last  note  was  void.  The  court  declined  to  charge  as  re- 
quested in  either  of  the  last  two  propositions.  Exceptions  were 
duly  taken  by  the  defendants'  counsel  to  the  various  rulings  of 
the  court  in  his  charge  to  the  jtiry  adverse  to  the  views  and  re- 
quests of  the  defendants'  counsel,  and  in  declining  to  charge  as 
requested. 

If  the  conclusion  to  which  I  have  arrived  in  this  case  is  soundi 
the  charge  of  the  justice  before  whom  the  action  was  tried,  was 
more  favorable  to  the  defendants  than  they  had  a  right  to  re- 
quire. The  first  legal  position  of  the  defendants'  counsel,  is  that 
a  loan  to  be^  repaid  at  a  future  day,  at  a  place  other  than  that 
where  the  loan  is  made  and  the  parties  reside  and  carry  on 
business,  the  rate  of  exchange  at  the  time  of  the  loan,  between 
the  place  of  the  contract,  end  of  the  payment,  being  in  fkror  of 
the  latter,  is  usurious,  unless  the  place  of  payment  was  fixed 
upon  by  the  parties  .afthe  bona  fide  request  or  for  the  accom- 
modation of  the  borrower. 
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To  render  a  contract  usurions  there  must  be  an  agreement  by 
irhich  the  lender  is  to  receive,  directly  or  indirectly,  in  money, 
goods,  or  things  in  action,  or  in  some  other  way,  a  greater  sum, 
or  greater  valtle  than  at  the  rate  of  seven  dollars  upon  one  hun- 
dred dollars  for  one  year.  (1  R.  S.  771,  2,  §§  1, 2.  2  Id.  56,  3d 
ed.)  The  defendant's  argument  is,  that  as  the  notes  in  question 
were  made  payable  at  Troy,  where  money  was  worth  one  half  per 
cent  more  than  at  Palmyra,  the  plaintiffs  would,  upon  payment 
of  the  notes  according  to  their  terms,  receive  one  half  of  one 
per  cent  upon  the  amount  loaned,  more  than  the  law  allows ; 
and  that  the  defendant,  by  the  contract,  undertook  to  do  more  than 
to  repay  to  the  plaintiffs  the  amount  loaned  with  seven  per  cent 
intere^,  to  wit,  that  he  undertook  to  carry  the  money  to  Troy. 
This  reasoning,  while  it  is  quite  plausible,  it  seems  to  me  is  too 
speculative  and  uncertain  to  prevail  in  a  court  of  justice.  It  is  to  be 
borne  in  mind  that  the  contracts  in  this  case  not  only  contemplated 
a  place  of  payment  of  the  loan  different  from  the  one  at  which  the 
loan  was  made,  but  looked  to  a  future  period  for  the  time  of 
payment,  while  the  proposition  of  law  contended  for,  supposes  a 
difference  in  the  rate  of  exchange  between  the  two  places,  at  the 
time  of  the  loan.  How  could  it  be  certainly  known  that  at  the 
nmtnrity  of  the  note,  there  would  be  any  premium  on  exchange 
between  Palmyra  and  Troy ;  or  if  any,  whether  it  would  not  be 
in  favof  of  Palmyra?  We  shall  be  obliged  to  speculate  upon 
contingencies  and  probabilities,  in  order  to  apply  the  reasoning 
of  the  defendants'  counsel  in  regard  to  benefit  to  the  lender,  *to 
the  premises.  The  rule,  to  be  a  good  one,  must  be  applicable 
to  cases  where  the  places  of  the  loan  and  the  payment,  are  other 
than  Palmyra  and  Troy,  and  where  the  time  of  payment  is  more 
than  thirty  days.  It  may  be  highly  probable  that  the  rate  of 
exchange  would  undergo  no  essential  alteration  between  Pal- 
myra and  Troy  during  the  periods  which  th^  notes  in  question 
liad  to  run.  But  suppose  the  place  of  the  residence  of  the 
partieB  to  the  loan,  and  the  transaction  itself,  to  have  been 
Sodiester,  the  place  of  payment  Buffalo,  and  the  time  of  pay- 
me^  fiv^  years,  with  the  rate  of  exchange  at  the  time  of  the 
loaa  one-eighth  of  one  per  cent  in  favor  of  Buffalo.    Would  not 
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the  rule  contended  for  be  equally  applicable  ?  In  both  cases, 
the  one  just  supposed  and  that  at  bar,  the  state  of  the  exchange, 
•when  the  money  becomes  payable,  determines  the  question 
whether  the  lender,  in  the  light  of  the  counsel's  argument,  re- 
ceives more  than  seven  per  cent.  What  that  rate  of  exchange 
will  be,  it  is  equally  impossible  in  both  cases  to  foresee  with 
legal  certainty,  or  to  say  that  it  may  not  be  for  the  benefit  of 
the  borrower,  or  loss  to  the  lender,  or  both. 

The  argument  of  loss,  expense,  or  inconvenience  to  the  bor- 
rower has  no  application  to  the  question.  Usury  is  a  creature 
of  the  statute.  It  is  malum  prohibUum  merely ;  and  we  are 
to  see  what  the  statute  prohibits.  Its  language  is  exceedingly 
comprehensive,  but  the  prohibitions  relate  to  what  the  lender  is 
to  receive  for  the  loan  or  forbearance.  The  words  are,  "shall, 
directly  or  indirectly,  take  or  receive  in  money,  goods  or  things 
in  action,  or  in  any  other  way,"  &c.  It  is  .of  no  consequence, 
to  the  point  under  consideration,  what  it  may  cost  the  borrower 
to  pay  the  money.  A  creditor  has  in  all  cases  the  right  to 
demand  specie  of  his  debtor.  There  have  been  times,  when,  to 
insist  upon  that  right,  would  have  been  ruinous  to  many  debtors. 
The  question  always  is  whether  the  contract  secures  to  the 
lender  more  than  seven  per  cent. 

It  appears  to  me  that  there  is  no  better  or  safer  test  of  this 
question  than  to  inquire  whether  by  the  contract,  we^e  it  not 
for  the  usury  law,  any  thing  more  than  seven  per  cent  could  be 
recovered.  Judging  the  present  case  by  this  test,  most  clearly 
there  was  no  usury,  in  view  of  the  proposition  under  considera- 
^n.  The  recovery  upon  the  note  would  be  the  same  whether 
payable  at  Palmyra  or  Troy.  A  tender  of  the  amount  of  the 
note  to  the  plaintiffs  personally,  the  next  day  after  it  matured, 
would  be  good,  beyond  a  doubt.  No  one  will  pretend  that  Hiej 
would  have  the  right  to  demand  any  .difference  in  exchange  be- 
tween Palmyra  and  Troy.  In  every  aspect  in  which  I  have 
been  able  to  place  the  subject,  it  seems  clear  that  the  legal 
effisct,  80  fiur  as  respects  the  amount  which  the  lender  is  entitled 
to  receive,  is  the  same  as  if  the  notes  were  payable  genenSbf^ 
or  at  Pttlmyra  or  any  other  place. 
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The  next  position  of  the  defendants'  counsel  is  that  a  lender 
has  no  right  to  exact  as  a  condition  of  the  loan  that  the  money 
shall  be  paid  at  a  different  place  from  that  where  the  loan  is 
effected,  provided  the  money  when  so  paid  will  be  worth  more 
to  him  at  the  former  than  the  latter  place.  The  only  real  dif- 
ference belfween  this  and  the  other  position  is,  the  condition 
exacted  in  relation  to  the  place  of  payment. 

If  the  view  I  have  taken  of  the  first  position  is  correct,  it  fully 
disposes  of  this ;  as,  most  clearly,  if  it  was  not  usury  to  take  the 
notes  payable  at  Troy  without  reference  to  the  request  or  ac- 
commodation of  Sanford  the  borrower,  it  was  not  unlawful  for 
the  plaintiffs  to  require  them  to  be  made  payable  there.  It 
was  urged,  upon  the  argument,  that  the  case  at  bar  was  within 
the  principle  of  The  Seneca  County  Bank  v.  Schermerhom^ 
(1  Denio,  133.)  That  was  a  flat  case  of  usury,  and  bears  little 
qr  no  resemblance  to  the  present.  Schermerhom  paid  f  22,50 
to  get  two  notes  then  in  bank,  amounting  to  $3000,  renewed  for 
three  months,  besides  paying  the  regular  discount  on  them  for 
that  time.  It  was  a  case  within  the  letter  and  spirit  of  the 
statute.  The  bank  took  whatever  the  drafts  on  New- York  and 
Albany  were  worth  above  par,  more  than  seven  per  cent  upon 
the  forbearance  of  the  debt.  That  was  prove(lto  have  been 
$22,50.  The  drafts  were  payable  at  sight,  and  were  proved  to 
be  goo<i^  and  would  at  the  time  of  the  transaction,  command  a 
]Hremium  of  just  that  amount.  It  is  difficult  to  conceive  a  more 
palpable  case.  The  case  of  The  Bank  of  the  U,  S.  v.  DaviSj 
(2  mil,  451,)  which  has  been  cited,  was  also  a  clear  case  of 
nsury.  The  paper  discounted  in  that  case  was  drafts  on  New* 
York,  on  time.  The  transaction  took  place  at  the  plaintiffs' 
branch  at  Erie,  Pennsylvania.  In  addition  to  the  legal  discount, 
one  half  of  one  per  cent  was  deducted,  as  a  charge  for  collection  in 
tbe  city  of  New-York,  while  at  the  same  time  the  branch  at  Erie 
wae  selling  drafts  on  New-York  at  one  half  per  cent  premium. 

I  deem  it  unnecessary  to  dwell  longer  on  the  points  and  po- 
sitionB  of  the  defendants'  counsel,  involving  the  question  of 
Qsojy.  No  case  which  I  deem  'parallel  with  the  present  has 
been  cited  where  the  transaction  has  been  held  usurious.    And 
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the  fact  that  none  has  been  found,  is  strong  evidence  to  my 
jni&d  that  there  was  no  usury  in  this  case ;  especially  when  it 
is  a  fact  which  every  body  knows,  that  transactions  of  precisely 
the  same  character  have  been  of  daily  occurrence  for  a  great 
number  of  years,  both  in  England  and  this  country.  The  po* 
sitions  which  I  have  discussed  are  the  strongest  ones  for  the 
defendant,  and  if  my  views  in  relation  to  them  are  sound,  they 
dispose  of  the  minor  and  subordinate  ones  on  that  subject.  | 

When  this  case  was  before  us  on  a  former  occasion,  (8  Barb. 
225,)  it  was  contended  that  the  note  in  suit  was  void  on  the 
ground  that  the  proceeds  were  paid  to  Sanford  in  a  draft  to  be 
used  in  taking  up  the  first  one,  upon  which  draft  a  premium 
was  charged,  as  being  in  violation  of  the  statute  on  that  subject. 
{Laws  of  1885,  ch.  807,  §  1.  1  R.  S.  727,  J  82,  Srf  «I.)  We 
then  held  that  the  statute  only  applied  to  moneyed  corporations ; 
and  as  it  appeared  that  these  plaintiffs  were  individud  bankers 
and  not  an  association,  under  the  general  banking  law,  and  con* 
sequently  not  a  corporation,  were  not  within  the  act  It  was 
not  shown  on  the  last  trial  that  the  plaintiffs  were  an  assoda- 
tion,  xmder  the  law.  They  were  engaged  in  banking,  and  kept 
a  banking  office,  discounted  notes,  and  issued  bills  and  drafts, 
and  their  bills  ^rculated  as  money.  All  this  may  be  done  by  pri* 
yate  bankers  as  well  as  associations.  On  this  question  the  de- 
fendants held  the  affirmative,  and  when  they  attempt  i^  bring 
the  phuntiffs  within  a  statute  which  is  penal  in  its  nature,  tiiey 
should  be  held  to  make  clear  proof.  In  my  opinion  there  was  not 
enough  shown  on  that  subject  to  justify  the  court  in  submitting  | 

the  question  to  the  jury,  and  consequently  that  he  was  right  in 
declining  to  do  sa 

On  the  argument  of  this  case  we  were  referred  to  Ae  case 
of  OiUet  V.  Moodtf,  (8  Camst  479,)  as  &voring  l^e  idea  tiiat 
individual  bankers,  under  the  general  banking  law,  were  equally 
with  moneyed  corporations  within  the  prohibitions  of  die  statute 
referred  to.  I  have  examined  that  case  and  do  not  find  tihat  it 
oonfliota  at  all  with  our  former  decision  in  this  case. 

The  banki  in  the  case  in  Comstock,  was  an  association 
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tlie  law,  which  has  been  over  aad  over  held  to  be  a  moneyed 
corporation. 
In  my  judgment  a  new  trial  should  be  refused. 

Taylor,  J,  concurred. 

Johnson,  J.  (dissenting.)  As  I  understand  the  charge  of 
the  judge  in  this  cause,  the  usurious  character  of  the  transaction 
was  made  to  turn  exclusively  upon  the  question  whether  the 
maker  of  the  note,  at  the  time  of  the  discount,  had  funds  at  the 
plaee  of  payment,  or  eicpected  to  have  funds  there  in  the  course 
of  his  business,  to  meet  the  note  when  it  fell  due.  J£  the  jury 
found  the  affirmative,  then  the  transaction  was  not  usurious, 
whatever  the  motive  of  the  lender  loay  have  been,  or  the  terms 
he  may  have  imposed  as  a  condition  of  the  loan.  But  if,  on  the 
contrary,  they  should  find  that  it  was  the  expectation  of  both  par- 
ties that  the  maker  was  to  place  the  funds  there  for  the  express 
purpose  of  meeting  the  note,  not  having  funds  nor  expecting 
them  there,  in  the  course  of  his  business,  then  it  would  be  usu- 
rious, whichever  party  proposed  the  arrangement 

I  think  it  will  be  found  exceedingly  difficult  to  vindicate  this 
as  a  legal  proposition.  The  distinction  taken  is  unsoxmd,  and 
without  authority  to  support  it.  According  to  this  rule  the 
contract  would  derive  its  usurious  character  not  from  the  advan- 
tage  it  secured  to  the  lender  over  seven  per  cent,  but  from  the 
^bsadvantage  and  inconvenience  it  imposed  upon  the  borrower  in 
making  payment.  It  is  obvious  this  is  no  test 
'  Usury  is  a  question  of  &ct  of  intent ;  and  the  true  inquiry  is 
whether  the  transaction  secures  to  the  lender  any  greater  sum, 
or  greater  value,  than  seven  per  cent  per  annum  for  the  use  of 
his  money ;  and  whether  such  was  the  intent  with  which  it  was 
entered  into. 

It  is  quite  clear,  I  think,  in  a  case  like  the  present,  that  the 
advantage  to  the  lender  would  be  just  the  same  whether  the 
borrower  had  funds  at  the  place  of  payment  at  the  time  of 
making  the  loan,  or  placed  them  there  afterwards.  Nor  can  I 
see  any  material  difference  in  the  disadvantages  to  the  borroweri 
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in  the  two  caseB.  Both  parties  resided  at  Palmyra,  and  in  the 
absence  of  all  evidence  to  the  contrary,  I  apprehend  we  are  to 
assume  that  funds  when  placed  at  Tr6y  would  be  equally  yalu- 
able  to  both  parties,  so  that  if  the  borrower  had  them  there  at 
the  time  of  making  the  loan,  they  were  worth  just  so  much  more 
to  him  as  it  would  cost  to  transmit  the  same  amount  of  other 
funds  to  the  same  point. 

But  the  object  of  the  statute  is  to  prevent  the  lender  of  money 
receiving,  or  entering  into  any  contract  by  which  he  is  to  receive, 
in  any  way,  or  in  any  form,  any  greater  sum  or  value  than  seven 
per  cent ;  and  does  not  look  at  all  to  the  trouble  or  inconvenience 
of  the  borrower  in  making  payment.  '  If  the  lender,  by  the  con- 
tract, gets  nothing  more  than  legal  interest,  it  is  not  usurious, 
whatever  trouble  or  expense  its  performance  may  occasion  him 
who  is  to  make  the  payment. 

The  true  point,  as  I  conceive,  presented  by  the  request  of  the 
defendant's  counsel,  to  the  judge,  to  charge  the  jury,  and  the 
exception  to  the  refusal,  is,  whether  the  defense  of  usury  can 
be  predicated  upon  a  contract  for  the  loan  of  money  and  its  re- 
payment at  a  distant  point,  which  is  entered  into  with  the  intent 
and  for  the  purpose  of  securing  to  the  lender  the  difference  in 
value,  or  in  other  words,  the  rate  of  exchange  between  the  two 
points,  and  not  for  the  convenience  or  accommodation  of  the 
borrower,  or  at  his  solicitation.  Is  this  rate  of  exchange,  or  tax 
upon  the  transmission  of  funds  from  one  point  to  another,  which 
constitutes  the  difference  in  value,  between  the  same  nominal 
sums  at  different  points,  an  essential  thing,  of  any  definite  and 
real  value  in  a  legal  sense  ?  Nothing  can  be  more  clear  than 
that  it  is  so.  It  is  the  daily  and  constant  subject  of.  contract 
and  negotiation  in  the  business  transactions  of  the  country. 
And  our  courts  have  uniformly  so  regarded  it.  There  are  nu- 
merous decisions  in  our  state  upon  this  subject,  and  they  all 
treat  this  rate  of  exchange  as  a  thing  of  substantial  value,  as 
much  as  the  rate  of  interest.  If  they  are  not  utterly  unsound 
in  principle,  it  follows  that  any  contract  or  agreement  which 
secures  to  the  lender  of  money  tids  difference,  in  addition  to  the 
aeven  per  cent  allowed  by  law,  is  usurious.    The  statute  declares 
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diat  all  notes,  and  all  contracts  or  secaritieB  whatsoever,  with 
certain  specified  exceptions,  whereupon  or  whereby  there  shall 
be  reserved,  or  taken,  or  secured,  or  agreed  to  be  reserved  or 
taken,  any  greater  sum  or  greater  value  for  the  loan  or  forbear- 
ance  ofmoney,  than  at  the  rate  of  seven  dollars  for  one  hundred 
dollars  for  one  year,  shall  be  void.  K  a  party  by  his  contract 
gets  the  difference  of  exchange,  that  being  a  matter  of  substance 
and  legal  value,  in  addition  to  seven  per  cent,  it  is  an  agreement 
to  pay  a  greater  sum,  or  greater  value  than  seven  dollars  on  one 
hundred.  It  is  perfectly  immaterial  by  ^at  shift  or  device,  or 
in  what  particular  thing  or  manner  the  "  greater  value"  is  to 
be  realized.  Courts  are  to  look  at  the  substance  and  meaning 
of  the  arrangement,  and  see  whether  the  Protean  spirit  is  there 
embodied,  whatever  disguise  it  may  have  assumed,  to  escape 
detection. 

The  argument  that  because  money  is  frequently,  if  not  uni- 
formly, loaned  in  Troy  dr  New- York  at  lower  rates  than  in 
Palmyra  or  Rochester,  it  must  therefore  be  worth  less  at  the 
former  points,  to  persons  residing  at  the  latter,  is  unsound  and 
fallacious.  Money  may  be  worth  much  less  to  a  person  residing 
in  New- York,  for  the  purposes  of  loan  or  other  investment, 
than  the  same  amount  to  one  residing  at  Rochester,  for  loan  or 
investment  at  the  latter  place,  while  at  the  same  time,  owing  to 
the  demands  of  business  and  the  uniform  course  of  trade,  money 
in  New- York  is  worth  a  premium  to  the  merchant  or  banker  of 
Rochester.  Courts  can  scarcely  shut  their  eyes  to  the  notorious 
fact  that  thousands  of  dollars  are  paid  daily  in  premiums  or 
rates  of  exchange  by  business  men  in  the  country  for  money  in 
i  deposit  at  the  great  commercial  centers  where  the  purchases 

j  for  the  country  are  chiefly  made.     But  if  they  could,  and  are 

only  permitted  to  look  at  the  evidence  on  the  trial,  in  regard  to 
questions  of  this  character,  the  proof  here  is  clear  and  undisputed 
as  to  the  exchanges  between  Palmyra  and  Troy,  and  the  differ- 
ence in  value,  or  the  premium,  that  funds  in  the  latter  place  bore 
in  the  former.  It  is  said,  however,  that  here  the  payment  was 
to  be  made  at  a  future  day,  in  Troy,  and  although  the  evidence 
estabHshefl  the  fact  of  a  difference  in  favor  of  funds  at  Troy  at 
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the  date  of  the  loan,  it  does  not  follow  that  it  wonld  remaiii  00 
up  to  the  time  of  payment,  or  that  the  parties  entered  into  the 
contract  with  any  such  expectation,  and  that  such  an  assumption 
is  too  speculative  and  uncertain  to  prevail  in  a  court  of  justice. 
It  seems  to  me^  however,  that  the  general  and  prevailing  ten- 
dencies of  the  husiness  of  the  country  are  far  more  certain  and 
uniform  than  this  view  of  the  case  supposes.  Until  some  extra- 
ordinary and  unlooked  for  revolution  occurs  in  the  domain  of 
trade  and  commerce,  we  may  look  for  the  current  of  money  to 
flow  from  the  country  to  the  great  marts,  where  the  merchaa'* 
disc  of  the  world  is  purchased  and  distributed,  with  about  the 
same  certainty  that  we  may  for  the  streams  to  seek  the  ocean. 
But,  independent  of  this,  it  seems  to  me  where  it  is  dearly  shown 
that  at  the  time  of  the  loans,  and  at  the  place  where  the  lender 
resided,  and  the  loan  was  made,  funds  at  some  distant  point  bote 
a  premium,  and  the  lender  made  it  a  condition  of  the  loan  that 
payment  should  be  made  there,  the  law  will  presume  that  the 
condition  was  imposed  in  reference  to  such  advantage,  and  for 
the  purpose  of  securing  it  by  the  arrangement.  It  can  hardly 
be  presumed  that  the  lender  would  impose  conditions  to  his  own 
injury,  or  which  might  opiate  injuriously,  owing  to  the  imcer- 
tainty  and  shifting  nature  of  die  foundation  upon  which  they 
were  based.  The  established  rate  of  exchange  between  two 
points  connected  by  regular  channels  of  communication  and 
reciprocal  trade,  is  neither  speculative  nor  uncertain.  An  ela- 
ment  which  enters  into  the  calculations  and  touches  the  intopest 
of  every  business  man  in  the  community,  ought  not  to  be  treated 
as  too  shadowy  luid  unreal  for  the  cognizance  and  grasp  of  a 
court  of  justice.  It  is  a  stubborn  reality,  and  the  tribunal  that 
would  interpose  any  shield  between  the  rapacity  and  artafioe  of 
the  usurer  and  the  needy  borrower,  must  deal  vdth  it  as  an  exist- 
ing and  undoubted  fact.  And  I  have  no  doubt  that  the  rate  of 
exchange  between  two  points,  in  the  usual  course  of  business,  10 
as  much  the  subject  of  judicial  notice  as  the  course  of  trade  be- 
tween the  same  points. 

The  legislature  struck  at  the  very  principle  here  involved 
when  they  prohibited  moneyed  corporations,  receiving  the  pra- 
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mam  on  drafts  made  by  them,  which  were  used  in  payment  of 
notes  due  to,  or  discounted  by,  such  corpo]:ation.  {Sess.  Laws 
4ff  1885^  ch.  807,  §  1.)  What  the  legislature  thus  prohibited, 
these  plaintiffs  did  in  regard  to  the  first  note,  of  which  the  note 
in  question  was  in  fact,  though  not  in  form,  but  a  renewal.  Al- 
though it  was  clear  that  the  practice  was  plainly  against  the 
policy  of  the  law,  this  court  held  that  the  statute  did  not  apply 
to  the  plaintiffs,  who  were  individual  bankers  and  not  a  moneyed 
corporation.  The  practice  in  that  case,  so  nearly  connected  with  the 
note  in  thisj  if  any  thing  were  needed,  mjght  afford  a  sure  index 
te  the  design  in  making  this  note  payable  at  the  same  place, 
and  conyince  us  that  the  plsdntiffs  at  least  did  not  regard  the 
existing  rate  of  exchange  as  fictitious  or  uncertain. 

It  is  plain  to  be  seen  that  if  this  practice  is  sanctioned  and 
inJSvidual  bankers  and  moneyed  corporations  are  permitted  to 
annex,  as  a  condition  to  every  loan,  that  payment  shall  be  made 
in  New-York  or  London  or  Paris,  or  wherever  the  premium  may 
range  highest,  the  legislative  prohibition  will  be  completely  nul- 
lified in  its  spirit  and  purpose,  and  there  will  be  a  sheer  end  to 
all  loans  and  discounts  payable  at  the  counters  where  they  are 
made. 

The  plaintiffs'  counsel  contends  that  to  render  the  conttract 
usurious,  it  must  be  such  that  the  plaintiffs  could  have  recovered 
more  than  seven  per  cent  by  action,  but  for  the  statute.  But 
I  apprehend  the  true  inquiry  is  what  will  the  lender  receive  in 
case  the  contract  is  performed  according  to  its  true  intent  and 
meaning,  and  not  what  damages  will  the  courts  award  in  case  it 
is  broken?  Would  the  lender,  by  the  strict  performance  of  the 
contract  according  to  its  spirit,  receive  a  greater  sum  or  greater 
value  than  seven  per  cent  ? 

I  confess  I  am  unable  to  perceive  why  the  cases  of  Seneca 
OomUy  Bank  v.  Schermerham,  (1  Denio,  188,)  and  Bank  of 
U.  S.  V.  DaviSy  (2  Hill,  451,)  are  not  directly  in  point  and  en- 
drely  decisive  of  this  case.  These  are  conceded  to  be  clear 
eases  of  usury.  In  the  first  case  Schermerhom,  as  an  induce- 
ment to  the  bank  to  renew  the  notes  and  extend  the  time,  trans- 
ferred to  it,  at  their  nominal  amount,  two  drafts  on  New-'Toil: 
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amounting  to  $3000.  Why  was  this  nsurious?  The  drafts 
would  ohly  enable  the  bank  to  demand  and  receive  $3000  in 
gold  and  silver,  at  the  place  of  payment  in  New- York,  and  that 
was  precisely  what  the  bank  paid  for  them  at  Waterloo.  It 
was  usurious  because,  at  the  time,  the  drafts  were  worth  some 
^22,50  more  than  the  nominal  amount  at  Waterloo,  in  the  rate 
of  exchange.  In  New- York  the  drafts  were  worth  only  the 
nominal  amount,  but  not  so  at  the  place  where  the  loan  was  re- 
newed or  extended.  Suppose  instead  of  transferring  these  drafts 
at  the  time,  it  had  been  agreed  as  a  condition  of  the  renewal, 
that  Schermerhorn  should  pay  the  notes  thu§  renewed,  at  their 
maturity  in  ninety  days,  in  these  same  drafts,  without  exacting 
any  premium  ?  Would  that  have  altered  the  character  of  the 
transaction  ?  Could  it  then  have  been  said  it  was  so  doubtful 
whether  at  the  end  of  ninety  days  drafts  on  New- York  would 
bear  any  premium  at  Waterloo,  that  no  taint  of  usury  attached? 
Clearly  not.  It  would  be  clearly,  seen  in  such  a  case  that  the 
parties,  at  least,  did  not  regard  the  advantage  they  bargained 
for  as  a  doubtful  one.  Nor  would  the  principle  be  altered  a 
single  tittle  had  the  condition  been  to  pay  gold  or  silver  in  New- 
York,  and  the  notes  been  made  payable  there.  It  is  enough 
that  courts  can  see  that  the  lender  contracts  for  an  unlawful 
premium ;  that  it  is  reserved  or  taken,  or  agreed  to  be,  by  the 
terms  of  the  contract,  in  a  value  of  some  kind,  to  authorize  them 
to  declare  such  contract  void.  It  is  not  necessary  to  establish 
the  fact  that  the  lender  will  inevitably  realize  the  unlawful  pre-^ 
mium  which  he  has  bargained  for. 

For  these  reasons,  amongst  others,  I  am  constrained  to  dissent 
from  the  conclusions  of  my  brethren  who  were  present  at  the 
argument. 

I  am  of  opinion  that  the  justice  erred  in  his  charge  to  the 
jury,  and  that  he  should  have  charged  substantially  as  requested 
by  the  defendants'  counsel,  and  that  a  new  trial  should  therefore 
be  granted. 

New  trial  denied. 

[MoNROB  Gbnbbal  Tcbm,  June  8,  186L  Wdks,  ToofUr  and  ^mm, 
JostioeB.] 
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The  defendants,  being  common  carriers  on  the  Eric  canal,  between  Albany 
and  BuffiUo,  and  occupying'  a  warehouse  on  the  pier  at  Albany,  their  agent 
in  New-Tork  received  goods  there,  belonging  to  the  plaintiff,  and  gave  a 
receipt  or  shipping-bill  therefor,  in  the  name  of  the  defendants,  by  which 
they  agreed  to  transport  the  goods  to  Brighton  Locks,  "  the  danger  of  the 
lakes,  of  Jire,  &c.  and  acts  of  Providence  excepted."  The  goods  reached 
Albany  on  the  morning  of  August  17, 1848,  and  were  taken  fVom  the  tow- 
boats  into  the  ddfendants'  warehouse  on  the  pier.  On  the  same  day  a  fire 
originated  in  the  city  of  Albany,  by  some  accident,  a  quarter  of  a  mile  from 
the  defendants'  warehouse.  The  wind  increased  and  carried  the  flames  to 
a  great  distance.  The  warehouse  was  consumed,  and  the  plaintiff's  goods, 
being  removed  by  the  defendants'  agent  into  a  canal  boat  in  the  basin,  were 
destroyed  by  the  fire. 

Bddt  1.  That  the  loss  was  produced  by  natural  causes,  and  not  by  inevitable 
accident,  or  the  act  of  God. 

2.  That  the  defendants  sustained  the  relation  of  common  carriers  of  the  goods, 
at  the  time  the  fire  broke  out,  and  when  the  goods  were  destroyed ;  and 
that  the  rules  of  law  incident  to  that  relation  applied  to  them. 
That  the  defendants  had  a  right  to  circumscribe  or  limit  their  common  law 
v^  I  liability  as  common  carriers,  by  agreement ;  and  that  having  expressly  ex-   ; 

\eepted  the  risk  of  loss  by  Jire,  they  were  not  liable  for  the  Talue  of  the  goods,/' 
I V.  HiU,  (2  HiU,  623,)  overruled. 

This  was  an  action  brought  by  Parsons,  the  respondent,  to 
recover  from  Monteath  &  Hazard,  the  appellants,  as  common 
carriers,  the  value  of  certain  goods  belonging  to  the  respondent. 
After  the  issue  was  joined  between  the  parties,  the  action  was 
referred  to  the  Hon.  F.  Whittlesey  as  sole  referee,  who  made  a 
special  report  in  favor  of  the  plaintiff,  upon  which  judgment  was 
accordingly  entered  at  special  term.  The  report  of  the  referee 
was  as  follows : 

"  To  the  Supreme  Court : 
This  cause  having  been  referred  to  the  subscriber,  Frederick 
Whittlesey,  as  sole  referee,  I  do  report  that  I  have  been  attend- 
ed by  the  counsel  for  the  respective  parties,  and  heard  the  proofs 
and  allegations  offered  by  them  respectively,  and  their  arguments 
thereon ;  and  after  duly  considering  the  same,  have  come  to  the 
conclusions   and  determinations  hereinafter  mentioned.     The 
case  made  by  the  pleadings  and  proofs  is  as  follows :   The  oom- 
pl^t  charges  the  defendants  as  common  carriers,  whO)  as  such, 
Vol.  Xin.  45 
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received  the  property  of  the  plaintiff,  to  earry  from  New-York 
to  Brighton  Locks  in  Monroe  county,  and  that;  by  their  care- 
lessness and  negligence,  certain  of  such  property,  of  the  value 
of  $280,  was  lost.  The  first  answer  to  the  complaint  was  that 
the  defendants  did  not  receive  the  goods  to  transport ;  which 
was  subsequently  amended  by  adding  that  the  goods  were  lost 
by  inevitable  accident,  or  the  act  of  God.  The  proofs  establish 
the  following  facts :  The  defendants  were  partners  under  the 
name  of  William  Monteath  ic  Co.,  and  were  common  carriers 
on  the  Erie  canal  between  Albany  and  Buffalo,  and  occupied  a 
warehouse  on  the  pier  at  Albany.  The  defendants  were  pro- 
prietors of  the  Clinton  line  of  canal  boats  on  the  Erie  canal. 
They  had  an  agent  in  New- York  to  procure  freight  to  be  carried 
by  the  line  of  canal  boats,  and  give  receipts  therefor  in  New- 
York.  Such  fireight  was  forwarded  from  New- York  to  Albany 
by  the  river  tow-boats — discharged  from  the  tow-boats  on  the 
east  side  of  the  pier  at  Albany,  into  the  defendants'  warehouse 
on  the  pier — and  from  such  warehouse  into  canal  boats  in  the 
canal  basin  on  the  west  side  oi  the  pier.  The  defendants  had 
no  interest  in  the  tow-boats  on  the  Hudson  rifver,  and  were  not 
common  carriers  thereon*  In  August,  1848,  0.  P.  Scovill  was 
the  defendants'  agent  in  New- York.  In  that  month  the  plain- 
tiff, by  his  agent,  purchased  some  salt  petre  and  brimstone  in 
New-York,  and  directed  it  to  be  forwarded  to  him  by  the  Albany 
and  canal  line  of  tow-boats,  and  to  have  a  receipt  taken  for  it 
and  sent  to  hina.  The  following  receipt  or  shipping-bill  was 
^ven  for  the  property,  viz. : 

"  CKnton  Line, 
"William  Monteath  &  Co.,  100,  Ker,  Albany,  proprietors- 

«  New-York,  Auguat  15, 184a 
'  '^  Received  on  board  the  Albany  and  Canal 
line  tow-boats  the  following  articles  in  ap- 
parent good  order,  vie. : 
"  50  fifty  bags  salt  petre. 
"  5  five  barrels  of  rolled  brimstone. 


"  M.  ParsoDB, 
"Bochester^N.T. 


"Tobeleftat 
'<Bii^itonIiocbL 


"  55  packages. 
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'^Marked  as  per  margin ;  which  we  agree  to  transport  to  Brigh- 
ton Locks,  (the  danger  of  the  lakes,  of  fire,  breakages  of  looking 
glasses,  leakage  of  oil,  and  acts  of  Providence  excepted,)  at  the 
rate  of  thirty-eight  cents  per  100  lbs. 

"  W.  Monteath  &  Co. 
"By  0.  P.  Scovill,  agent,  118  Broad-street,  New-York." 

The  signature  to  such  receipt  or  shipping-bill,  "  W.  Monteath 
&  Co."  was  printed.  The  signature,  "  0.  P.  Scovill,"  was  in 
his  hand-writing.  These  goods  reached  Albany  on  the  morning 
of  August  17th,  1848,  and  all,  or  a  portion  of  them,  were  taken 
from  the  tow-boats  into  the  defendants'  warehouse  on  the  pier. 
On  the  same  day,  August  17th,  a  fire  originated  in  the  city  of 
Albany  by  some  accident,  a  quarter  of  a  mile  from  the  defendants' 
warehouse.  It  was  very  dry,  and  the  fire  spread  rapidly.  Th^wind 
increased  so  as  to  blow  with  great  violence ;  burning  fragments 
of  wood  were  carried  a  great  distance  by  the  wind,  and  commu- 
nicated the  fire  to  difFerent  places.  The  defendants'  warehouse, 
with  other  warehouses  on  the  pier,  extending  1000  or  1200  feet 
in  length,  were  consumed,  and  many  canal  boats  in  the  canal 
basin.  Human  eiforts  to  arrest  the  progress  of  the  fire  were 
without  effect,  and  there  was  a  very  extensive  conflagration  in 
the  city.  The  brimstone  belonging  to  the  plaintiff"  was  removed 
by  the  defendants'  agent  into  a  canal  boat  in  the  basin,  and  was 
there  destroyed  by  the  fire.  Some  of  the  salt  petre  was  either 
not  removed  from  the  tow-boats,  or  was  again  taken  from  the 
warehouse  into  the  tow-boats  and  saved ;  but  16  bags  of  it  were 
destroyed  in  the  warehouse.  The  value  of  the  goods  destroyed 
wa«  $280. 

From  the  case  thus  made  by  the  proofs,  I  deduce  the  follow- 
ing conclusions  of  law  as  applicable  thereto.  1.  The  defendants 
are  bound  by  the  receipt  or  shipping  bill  executed  by  them  by 
their  agent  O,  P.  Sgovill,  and  that  such  paper  was  properly  ex- 
ecuted to  bind  the  defendants.  2.  That  the  defendants  being 
common  carriers  on  the  Erie  canal,  received  the  property  in 
question  as  common  carriers,  at  least  as  soon  as  it  was  taken 
from  the  tow-boats  into  their  warehouse  in  Albany,  if  jiot  before. 
8.  That)  as  common  carriers,  they  were  insurers  of  such  prop- 
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erty  from  the  time  of  such  receipt,  against  all  losses,  except  by 
inevitable  accident,  or  the  act  of  the  public  enemy.  4.  That 
the  loss  by  the  fire,  as  exhibited  in  the  proofs,  is  not  a  loss  by 
such  inevitable  accident  as  will  excuse  the  defendants  from  lia- 
bility. 5,  That  the  defendants,  being  common  carriers,  cannot 
stipulate  for  exemption  from  liabilities  for  loss  by  fire,  and  there- 
fore that  the  exception  in  relation  to  exemption  from  liabili^ 
for  such  loss,  contained  in  the  receipt  or  shipping  bill,  will  not 
protect  them.  The  last  position  I  am  constrained  to  adopt  from 
the  authority  of  the  case  of  Gould  v.  HUl,  (2  Hill,  623,)  deem- 
ing, from  that  case,  that  such  is  the  established  doctrine  in  this 
state  at  present,  which  I  am  not  at  liberty  to  disregard ;  though 
I  do  not  personally  approve  of  the  doctrine  as  applicable  to  a 
case  like  the  present.  I  therefore  report  that  the  plaintiff  is 
entitled  to  recover  from  the  defendants,  the  sum  of  two  hundred 
and  eighty  dollars." 

S.  H.  Hammond,  for  the  appellants,  contended,  I.  That  the 
destruction  of  the  property,  under  the  circumstances,  was  an  in- 
evitable accident,  or  the  act  of  God,  That  the  fire,  at  the  place 
where  the  goods  were  at  the  time  they  were  burned,  was  occa- 
sioned by  the  increase  of  the  wind,  after  it  had  commenced  burn- 
ing some  quarter  of  a  mile  distant.  II.  The  carrier  had  a  right 
to  protect  himself  from  loss.  He  did  so  by  the  special  provisions 
of  the  receipt  or  shipping  bill,  and  the  plaintiff  is  bound  by  it 

W.  S.  Bishop,  for  the  respondent,  contended  for  the  reverse 
of  the  appellants'  propositions. 

By  the  Court,  Welles,  J.  The  first  point  made  by  the  ap- 
pellant, to  wit,  that  the  loss  of  the  goods  was  the  oonsequenoeof 
inevitable  accident,  or  in  other  words,  by  the  act  of  God,  cannot  be 
maintained ;  after  the  fire  had  commenced  burning,  I  am  satis- 
fied that  no  human  effort  could  have  arrested  it,  and  that  no 
want  of  care  is  chargeable  to  the  defendants,  or  their  agents. 
But  they  sustained  the  relation  of  common  carriers  of  the  goods 
in  question  at  the  time  the  fire  broke  out,  and  when  the  goods 
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were  oonsumed,  imd  the  rules  of  law  incident  to  that  relation 
applied  to  them.  The  act  of  God,  as  it  is  called,  in  order  to 
excuse  a  common  carrier,  must  be  such  an 'event  as  could  not 
happen  by  the  intervention  of  man,  nor  be  prevented  by  human 
prudence.  {Angell  on  the  Law  of  Carriersy  S  156.)  The  case 
of  Colt  V.  McMechen,  (6  John.  160,)  which  is  principally  relied 
upon  by  the  defendants'  counsel,  is  plainly  distinguishable  from 
the  present.  In  that  case  the  defendant's  vessel  in  which  the 
plaintiff's  goods  were  lost,  was  beating  up  the  Hudson  river 
against  a  light  and  variable  wind,  and  being  near  the  shore,  and 
while  changing  her  tack,  the  wind  suddenly  failed,  in  conse- 
quence of  which  she  ran  aground  and  sunk.  It  was  held  to  be  the 
act  of  Qod,  and  the  carrier  was  excused.  Spencer,  justice,  in  that 
case,  in  speaking  of  the  case  of  Amies  v.  Stevens,  (1  Str.  128,) 
where  a  sudden  gust  of  wind,  by  which  the  hoy  of  the  carrier  was 
driven  against  a  pier  and  sunk,  and  which  was  adjudged  to  be 
the  act  of  God,  or  vis  divinoy  observed  that  ''the  sudden  gust 
in  the  case  of  the  hoyman,  and  the  sudden  and  entire  failure  of 
the  wind  sufficient  to  enable  the  vessel  to  beat,  are  equally  to 
be  considered  the  act  of  God.  He  caused  the  gust  to  blow  in 
the  one  case ;  and  in  the  other,  the  wind  was  stayed  by  him." 

The  motion  of  the  wind  is  entirely  unconnected  with  and  inde- 
pendent of  any  human  agency.  So  in  some  cases  with  respect 
to  fire,  as  in  the  case  of  lightning,  or  a  volcano,  &c.  But  that 
cannot  be  said  of  the  fire  in  this  case.  It  does  not  appear  by 
whose  or  what  means  the  fire  originated,  and  in  such  case,  the 
presumption  is  against  the  carrier,  that  the  fire  arose  from  some 
act  of  man,  unless  he  shows  that  it  could  not  have  so  arisen. 
Such  presumption  arises  out  of  considerations  of  public  policy 
in  relation  to  this  class  of  carriers.  {Angell  on  Carriers^  i  156, 
€md  authorities  there  cited.)  Scarcely  a  case  can  be  imagined 
of  a  loss  of  property  not  produced  in  whole  or  in  part  by  na- 
tural causes,  or  the  action  of  the  elements.  The  distinction,  I 
apprehend,  in  reference  to  the  common  carrier's  liability,  is  be- 
tween cases,  where  the  elements  are  set  in  motion  by  human 
agency,  and  where  they  are  not.  {Story  on  Bail.  §§  511,  582, 
oittf  atUhorities  there  cited.) 
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Bat  the  most  interesting  and  important  question  in  the  case,   I 
arises  under  the  defendants'  second  point,  viz.  whether  a  common 
carrier  has  a  right  by  special  contract,  to  circumscribe  or  limit 
his  common  law  liability.     Such 'was  the  contract  between  the 
parties  in  this  case,  and  if  effect  is  to  be  given  to  it,  the  defend-    ) 
ants  are  not  liable. 
/    Were  it  not  for  the  late  case  of  Gould  v.  fliK,  (2  SaZ,  628,) 
/  I  should  have  no  hesitation  in  holding  the  contract  between  the 
f   parties  as  valid  and  binding,  and  one  to  which  we  were  bound 
\    to  give  effect.    To  do  so  would  be  in  accordance  with  a  long  and 
/    unbroken  course  of  decision  in  England  and  in  many  of  our  sister 
/     states,  and  in  all  of  them,)  I  believe,  where  the  question  has 
\      arisen,  excepting  Ohio;  and  would  be  in  harmony  with  the 
/      views  of  all  the  elementary  writers  on  the  subject.    {Siory  on 
f        Bail.  §  549,  and  authorities  in  ref.  4.     Ckitty  on  Cont.  152, 
/         Boston  ed.  of  1827,  and  authorities  cited.    2  Kent^s  Com. 
\         606.   Angdl  on  Carriers,  5§  59,  220,  221,  and  authorities  died.) 
I  It  is  unnecessary  to  go  into  a  particular  examination  of  the 

/         authorities  here  cited.    I  content  myself  with  the  remark,  that 
I  the  doctrine  is  fully  asserted  by  Story,  Chitty,  Kent  and  AngeII| 

\  and  most  abundantly  sustained  by  the  authorities  to  which  they 
refer.  But  in  the  case  of  Gould  v.  Hill,  {supra,)  Justice  Cowen 
held  a  contrary  doctrine ;  that  it  was  not  competent  for  a  common 
carrier  to  restrict,  by  special  contract,  his  common  law  liability ; 
\  and  that  where  the  defendant,  being  a  common  carrier,  on  re- 
ceiving the  plaintiff's  goods  for  transportation,  gave  him  a  mem- 
orandum by  which  he  promised  to  forward  the  goods  to  their 
place  of  destination,  danger  of  fire,  4*c.  excepted,  the  defendant 
was  liable  for  a  loss  by  fire  although  not  resulting  from  negli- 
gence. The  learned  justice  puts  his  decision  wholly  on  the  ground 
of  public  policy;  and  refers  to  his  reasoning  in  the  case  (f 
Cole  V.  Goodwin,  (19  Wend.  261,)  the  substance  of  which  i«, 
{p.  281)  that  a  common  carrier's  business  is  of  a  public  nature ; 
that  he  is  a  public  servant  and  bound  to  perform  the  duties  of 
his  office,  and  that  he  should  no  more  be  permitted  to  limit  or 
vary  his  obligations  or  liabilities  by  contract  than  a  sheriff  or 
jailer,  or  any  other  officer  appointed  by  law. 


K 


¥ONEOE-nJUNE,  186  359 


Parsons  v.  Monteath. 


The  only  question  with  me  is  how  far  we  are  bound  by  the  case 
of  Gould  y.  HUl,  and  whether  the  maxim  stare  decisis,  in  conse- 
quence of  it,  is  to  govern  the  present  case.  It  is  the  only  reported 
case  where  this  precise  question  has  been  decided  in  that  way 
in  this  state.  No  case,  that  I  am  aware  of,  has  followed  it, 
afiSrming  the  doctrine.  Nelson,  then  chief  justice  of  this  court, 
dissented  from  the  decision.  I  am  disposed  therefore  to  think, 
in  view  of  the  great  importance  of  the  question  and  its  connec- 
tion with  so  large  a  branch  of  the  commerce  of  the  country,  that 
we  ought  to  take  the  responsibility  of  overruling  it,  providing 
we  think  it  not  in  accordance  with  the  settled  law  of  the  land.  / 
It  is  a  question  in  relation  to  which,  almost  above  all  others,  the 
law  should  be  uniform  throughout  the  commercial  world,  espe- 
cially among  the  different  states  of  the  Union.  It  relates  to 
transactions  which  in  their  nature  expand  themselves  over  and 
through  extensive  districts  of  country,  and  to  places  widely 
separated  from  each  other.  No  ono  can  fail  to  perceive  the 
great  inconvenience  that  must  result  from  having  different  and 
hostile  rules  on  the  subject,  prevailing  between  the  different 
Atlantic  cities,  or  between  them  and  the  western  states.  If  it 
be  true,  as  I  think  is  undeniable,  that  by  the  law  as  entirely 
settled  in  England,  and  in  most  of  the  United  States,  and  as 
held  by  the  most  eminent  jurists  of  the  country,  a  common  car- 
rier may,  by  special  contract  with  his  employer,  limit  his  lia- 
bility, and  relax  the  rigor  of  the  common  law  rule  applicable  to 
his  position,  I  think  we  ought  not  to  hesitate  in  giving  the  law, 
so  declared,  effect  in  the  case  at  bar,  notwithstanding  the  iso- 
lated authority  in  this  court,  which  stands  opposed  to  it.« 
think  the  rule  as  laid  down  by  Justice  Cowen,  should  be  re- 
garded as  a  deviation  from  the  true  one,  from  which  the  court 
should  return  at  the  earliest  opportunity,  and  that  too,  notwith- 
standing we  might,  were  the  question  entirely  open,  prefer  a 
different  one.  ^ 

But  it  seems  to  me  there  is  no  good  reason  why  such  a  con-    • 
tract  between  the  carrier  and  the  owner  of  goods  should  not 
be  enforced.    The  only  one  I  have  ever  seen  or  heard  is  the 
Qiae  of  public  policy,  founded  upon  the  interests  of  commerce  and 
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the  protection  of  the  consignors  and  eonsignees  of  property. 
This  I  apprehend  is  entirely  too  imaginative.    Men  of  husinesa 
generally  know  what  they  are  doing  and  what  is  for  their  inter* 
est.    If  common  carriers  are  to  be  insurers  against  accidents 
and  events  which  it  is  out  of  their  power  to  prevent,  and  which 
their  employers  do  not  insist  they  shall  incur,  they  will  as  a 
matter  of  course  charge  higher  freight.    If  the  owner  of  the 
goods  wishes,  or  is  willing  for  any  reason  to  incur  the  risk,  it  is 
impossible  for  me  to  perceive  why  he  should  not  be  permitted 
to  do  so.    It  is  enough  that  the  law  settles  the  rule  of  liability 
where  the  parties  to  the  afireightment  have  neglected  to  do  it 
by  contract.    If  I  have  goods  to  transport,  and  the  common 
carrier  tells  me  he  will  carry  them  for  a  particulalr  price  without 
incurring  the  risk  of  loss  or  damage  by  inevitable  accident,  but 
that  if  he  takes  such  risks,  he  must  add  a  per  centage  to  the 
price  of  transportation,  I  really  cannot  see  what  the  public  have 
to  do  with  our  negotiations,  nor  why  we  should  not  be  permitted 
to  make  a  valid  contract,  with  such  conditions  and  -sty}ulations 
as  we  choose.    A  contract  which  should  excuse  the  carrier  from 
liability  for  damage  or  loss  arising  from  his  own  fraud  or  gross 
negligence,  wpuld  not  be  enforced.    It  would  be  contra  bottos 
moreSy  and  void.    So  of  contracts  for  the  violation  of  any  law, 
common  or  statute.    If  it  be  said,  as  has  been  said,  that  to  give 
effect  to  the  stipulation  in  the  contract  restricting  the  carrier's 
liability  to  accidents  which  diligence  and  good  faith  on  his  part 
can  prevent,  (which  is  all  I  contend  for,)  would  be  to  hold  out  to 
packet  masters  a  premium  for  indifferei^^  or  carelessness,  or 
want  of  vigilance  in  protecting  shipments  confided  to  their  care, 
I  reply  that  the  argument  is  a  non  sequitur.    In  all  such  cases, 
the  carrier  would  be  bound  to  satisfy  a  jury  that  he  had  exer- 
cised diligence  and  faithfulness  in  the  performance  of  his  oon- 
tract.    The  burthen  of  proof  would  rest  upon  him,  and  not  upon 
the  owner  of  the  goods,  who  would  in  the  first  place  only  be    j 
bound  to  prove  their  shipment  and  the  loss  or  damage.  — ^ 

I  think  it  should  be  open  to  parties  by  special  agreement,  to 
waive  rules  of  law,  and  liabilities  introduced  and  enforced  far 
their  own  benefit. .  Although,  for  the  purpose  of  protecting  the 
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public  from  deceit  and  pretended  losses,  the  common  law  respon- 
sibility of  a  carrier  is  peculiarly  extensive,  still,  if  the  party 
intrusting  goods  to  his  care,  agree  to  res.train  such  liability,  j 
there  can  be  no  legal  or  equitable  reason,  in  my  opinion,  for 
holding  that  the  carrier  is  bound  beyond  the  terms  agreed  upon,  1 
in  the  absence  of  fraud  or  gross  and  actual  negligence  on  his  ^   J 
part. 
/     In  every  light  that  I  have  been  able  to  view  the  question,  I 
\  am  forced  to  the  conclusion  that  the  i:ule  in  Gould  v.  HUl  is 
not,  and  ought  ntt  to  be,  the  law.    That  it  is  opposed  to  reason 
as  well  as  to  authority,  and  ought  not  to  be  followed.   JAs  my 
brethren  concur  with  me,  it  follows  that  the  judgment  at  special 
term  should  be  reversed,  the  report  of  the  referee  set  aside, 
and  a  new  trial  before  the  same  referee  grafted,  with  costs  to    ) 
abide  the  event. 

[MoNSOE  General  Term,  June  3, 185X.     Wellet,  TayUfr  and  Jaknson,  Jus- 
tices.] 


Miller  vs.  The  Steam  Navigation  Companv. 

Goodii  belonging  to  the  plaintiff  were  received  at  the  city  of  New- York  by  the 
defendants,  who  were  common  carriers  on  the  Hudson  river  between  Albany 
and  New- York,  to  be  carried  by  them  to  Albany  and  there  delivered  to  A., 
the  agent  of  a  line  of  boaf  m  the  Erie  canal.  The  goods  were  put  on  board 
a  barge  of  the  defendants,  at  New- York,  and  taken  to  Albany,  where  they 
arrived  on  the  morning  of  the  17th  of  August,  1848.  A  portion  of  them 
were  unloaded  from  the  barge,  and  put  into  a  float  in  the  Albany  basin,  bo- 
longing  to  the  defendants,  which  was  a  stationary  floating  craft,  kept  for  the 
puipoBe  of  receiving  goods  brought  up  the  river,  and  fVom  which  goods 
were  resMpped  into  canal  boats  to  be  taken  west.  While  the  goods  were 
In  the  process  of  being  passed  fh>m  the  barge  to  the  float,  and  before  they 
were  delivered  to  A.,  they,  together  with  the  barge  and  float,  were  aestroyed 
by  a  fire  which  originated  in  the  city  of  Albany,  and  afterwards  spread  to 
Ihe  piers  and  shipping.  Heldy  that  the  defendants,  having  contracted  to 
Oliver  the  goods  to  A.  at  Albany,  they  continued  to  hold  the  relation  of 
cemmtm  carriers  unUl  the  goods  were  so  delivered,  or  until  a  reasonable  tiqia 

ToL.  Xni.  46 


362        CASES  IN  THE  SUPREME  COURT. 


Miller  v.  The  Steam  Navigation  Company. 

;^8honld  have  elapsed  after  notice  to  A.  of  their  arrival,  and  an  offer  to  de* 

liver ;  and  that  they  were  liahle  fos  the  valae. 
Held  also,  that  the  defendants  were  not  to  he  treated  as  warthousemen  of  the 

goods,  after  the  arrival  of  the  harge  at  the  pier  at  Albany.    That  they  had 

no  right  to  warehouse  the  goods,  except  in  case  of  the  abse^^eof  A.,  or  his 

refVisal  or  neglect  to  receive  them,  after  notice. 
Bdd  further,  that  it  was  not  such  a  case  of  inevitable  accident  as  to  excuse 

the  carriers  ftom  their  common  law  liability  for  the  loss  of  the  goods. 


Action  against  the  appellants  as  common  carriers,  to  recover 
the  value  of  a  quantity  of  merchandise  belonging  to  the  respond- 
ent. The  goods  in  question  were  received  by\he  appellants  at 
the  city  of  New-York,  on  the  14th  and  15th  days  of  August, 
1848,  to  be  carried  by  them  to  the  city  of  Albany,  and  there 
delivered  to  one  Adams,  the  agent,  at  the  latter  place,  of  the 
Rochester  City  line  of  canal  boats.  The  goods  were  put  on 
board  a  barge  of  the  appellants  at  the  city  of  New-York,  and 
taken  to  Albany,  where  they  arrived  on  the  morning  of  the  17th 
day  of  August,  and  were  destroyed  by  fire  on  that  day,  while  in 
the  possession  of  the  appellants.  The  other  facts  sufficiently 
appear  in  the  opinion  of  the  court.  The  respondent  recovered 
at  the  circuitj  a  judgment  for  the  value  of  the  goods ;  from  which 
judgment  the  appellants  appealed  to  the  general  term. 

Geo.  JET.  Mumfard,  for  the  appellants* 
H,' Humphrey^  for  the  respondent* 

By  the  Courts  Welles,  J.  The  position  of  the  counsel  for 
the  appellants,  that  the  loss  of  the  goods  waa  occasioned  by  the 
act  of  God,  or  more  properly  speaking,  by  inevitable  accident, 
cannot  be  sustained.  This  point  was  considered  in  the  pre- 
cedij^^se  of  Parsons  v.  Monteath^  {ante,  p.  358,)  which  was 
a  JSe  of  the  destruction  of  goods  at  Albany  by  the  same  fire 
that  piBpduced  the  loss  in  this  case.  We  there  held  that  it  was 
not  such  a  case  of  inevitable  accident  as  to  excuse  the  oarrier 
from  his  common  law  liability  for  the  loss  of  the  goods.  It  is 
imneoessary  to  repeat  the  considerations  which  led  us  to  that 
covudofion. 
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It  is  not  disputed  that  the  appellants  were  common  carriers 
of  the  goods  on  the  North  river  between  New- York  and  Albany, 
nor  that  the  goods  in  question  were,  on  the  14th  and  15th  days 
of  August,  1848,  received  by  them,  as  such,  at  New- York,  to  be 
transported  to  Albany  and  there  delivered  to  F.  M.  Adams,  the 
agent,  at  the  latter  place,  of  the  Rochester  City  line  of  canal 
boats.  The  goods  were  taken  up  the  river  by  the  appellants' 
barge  Superior,  to  Albany,  where  they  arrived  early  in  the 
morning  of  the  17th  of  the  same  month,  and  were  destroyed  by 
the  great  fire  which  occurred  there  on  that  day.  Before  they 
were  destroyed,  a  portion  of  them  were  unloaded  from  the  barge 
and  put  into  a  float  in  the  Albany  basin,  belonging  to  the  de- 
fendants, which  was  a  stationary  floating  craft,  kept  for  the  pur- 
pose of  receiving  goods  brought  up  the  river,  with  different 
apartmenfs  for  the  differed  transportation  lines  west.  It  had 
been  there  for  several  years,  and  the  custom  was  to  discharge 
goods  brought'Up  the  river,  into  it,  from  which  the^ goods  were 
reshipped  into  canal  boats,  to  be  taken  west,  the  canal  boats  ^ 
coming  alongside  of  the  float  and  receiving  their  cargoes  imme- 
diately from  the  float. 

It  is  contended,  on  behalf  of  the  appellants,  that  upon  the  ar- 
rival of  the  barge  at  the  pier  at  Albany,  their  relation  became 
changed  from  common  carriers,  to  that  of  warehousemen  of  the 
goods  in  question,  and  that  as  there  is  no  negligence  imputed  to 
them,  and  as  warehousemen  are  only  liable  in  case  of  negligenoei 
no  recovery  can  be  had  against  them. 

The  contract  of  shipment  was  to  deliver  the  goods  to  F.  Ml 
Adams,  the  agent,  at  Albany,  of  the  Rochester  City  line,  which 
line  the  respondent  had  selected  for  their  transportation  west  of 
Albany ;  and,  in  my  judgment,  the  appellants  continued  to  hold 
the  relation  of  common  carriers  in  reference  to  the  goods,  until 
they  were  so  delivered,  or  until  a  r^enaMe  jjpie  should  ^ve 
elapsed  u^r  i^ice  to  the  agent  of  their  arrival,  and  an  offer  to 
deliver.  We  so  ruled  on  a  similar  question  in  the  case  of  Ooold 
and<aker9  v.  Chapin  ^  MaUory,  (10  Barb.  612.) 

The  appdlants  had  no  right  to  warehouse  the  goods,  unless 
in  case  of  the  absence  of  the  person  aathoriaed  to  reoeiTe  them,  '■ 


364  CASES  IN  THE  SUPREME  COURT. 

Miller  v,  Tho  Steam  Navigation  CooapaDj. 

or  his  refusal  or  neglect  to  receive  them,  after  reasonable  notice. 
If  the  contract  was  to  deliver  them  to  Adams,  they  had  no  more 
right  to  store  them  at  Albany  than  at  New-York,  or  any  inter- 
mediate point  on  the  river,  unless  for  one  of  the  reasons  men- 
tioned. The  legal  obligations  and  liabilities  of  the  appellants 
as  common  carriers,  were  fastened  upon  them  from  the  time  they 
I  received  the  goods  in  New- York,  until  they  had  performed  the 

i  service  which  the  transaction  implied,  and  delivered  them  agree- 

ably to  their  contract,  unless  prevented  by  the  conduct  of  the 

owner  or  his  as:ents. 
I  ^ 

There  does  not  appear  to  have  been  any  notice  given  to  Adams 

of  the  arrival  of  the  goods :   no  o£fer  to  deliver  them  to  him : 
no  act  on  the  part  of  the  appellants,  indicating  that  they  desired 
^   or  intended  to  change  their  character  from  common  carriers  to 
•  that  of  warehousemen.    Adams  we^  on  board  the  Ifturge  some 

two  or  three  hours  after  its  arrival,  and  saw  the  trip  book.  He 
testifies  tha^  he  had  a  boat  near  b^,  ready  to  take  the  goods  from 
the  float,  upon  which,  as  appears  by  the  testimony  of  the  captain 
gI  th^  barge,  it  was  the  invariable  custom  of  the  defendants  to 
ship  goods  brought  by  them  up  the  river,  before  they  were  de- 
livered on  board  the  canal  boats.  The  goods  in  question  were 
in  the  process  of  being  passed  from  the  barge  to  the  float,  and 
before  it  was  completed,  and  while  a  portion  of  them  was  in  the 
float  and  the  residue  in  the  barge,  the  fire  drove  away  the  hands 
engaged,  and  destroyed  both  the  barge  and  float,  with  all  the 
^   goods  they  contained. 

Under  these  circumstances,  it  is  preposterous  to  contend  that 
there  was  any  thing  like  an  attempt  or  intention  to  store  the 
goods ;  or  any  occasion  or  justification  for  storing  them,  if  audi 
had  been  the  intention.  On  the  contrary,  the  Appellants  were 
merely  preparing  and  getting  ready  to  deliver  them,  but  had  not 
commenced  the delivery.  They  were  not  in  fiict  ready  or  in  a 
situation  to  commence  the  delivery.  The  goods  Vere. still  in 
their  possession  as  common  carriers,  to  all  intents  and  purposes. 
It  is  unnecesBary  to  inquire  whether  the  float  mentioned  could 
in  any  event  be  regarded  a  warehouse.  If  it  were  material,  I  * 
should  have  no  hesitation  in  saying  it  was  not ;  as  tre  also  hdd 
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in  relation  to  a  aimilar  craft  in  the  case  of  Ooold  and  oi/iers     ^ 
T.  Chopin  ^  MaUory.    It  is  of  no  consequence  what  it  was  ^ 
otikd.    We  perceiTO what  was. its  character  and  design,  and    ^ 
Ae  use  to  which  it  was  applied;  and  we  cannot  fail  to  see  that 
it  was  not  a  warehouse,  in  any  proper  or  legal  sense  of  the  term. 
The  jadgnient  of  the.  special  term  should  be  ajQirmed. 

Judgment  affirmed. 

[Monroe  Gcneiial  Term,  June  8,  1861.      WdUs^  Sdden  and   Johnson, 
JUBtlcet. 
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A*  note  g^yen  to  a  deputy  sheriff,  by  a  judgment  debtor,  for  the  amount  of  an 
execution  held  by  the  former  against  the  latter,  after  the  sheriff  has  been 
attached  for  not  returaing  the  fi.  fa.,  and  after  the  deputy  has  paid  thb 
amount  thereof  to  the  plaintifili  in  the  judgment  and  taken  an  assignment 
of  the  judgment,  is  not  void  as  having  been  taken  by  the  deputy  by  color 
of  his  office  and  for  ease  and  fovor. 

Neither  is  such  a  note  void  for  want  of  a  sufficient  legal  consideration  to  up- 
hold it.  There  is  a  moral  obligation,  connected  with  the  prior  legal  liability 
of  the  defendant,  to  pay  the  amount  of  the  execution,  to  the  sheriff,  and  the 

'    suspension  of  that  Uabllity  by  means  of  the  payment  and  satis&ction  of  the 

.  judgments 

Nor  is  such  note  liable  to  the  objection  that  the  money  having  been  paid  by 
the  deputy  sheriff  to  the  plaintiffs  in  the  execution  without  the  defendants' 
request,  the  subsequent  promise  based  upon  such  payment  was  a  mcdum 

If  necessary,  to  uphold  such  a  promise,  the  law  would  imply  a  request  on  the 
part  of  the  judgment  debtor,  to  the  deputy  sheriff,  to  pay  the  money  to  tho 
plaintiffs  in  the  execution. 

If  the  party  to  whom  a  promise  is  made,  paid  the  money  or  incurred  the  ob- 
ligation, which  was  the  consideration  of  a  subsequent  express  promise,  by 

•   compBlsion  Qt  law,  he  will  not  bo  treated  as  a  Volunteer. 

This  was  an  action  of  assumpsit,  tried  before  the  Hon.  N. 
Dayton,  circuit  judge,  at  the  Erie  county  circuit,  on  the  19th 
day  of  June,  1846.    The  plaintiffs  proved  the  signature  of  the 
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defendant  to,  and  the  indorsement  by  John  W.  Stewart^  of  the 
•following  note,  and  read  the  same  in  eyidence,  viz. : 

"  $592,1%.  Sixty-three  days  after  date,  I  promise  to  pay  to 
the  order  of  J.  W.  Stewart,  at  the  Mechanics'  Bank  of  Buffalo, 
five  hundred  ninety-two  f^  dollars,  for  value  received.  Buffalo, 
October  17, 1839.  (Signed)  James  P.  Provoost." 

(Indorsed)  «  J.  W.  Stewart." 
That  the  amount  appearing  to  be  due  upon  the  said  note  at  the 
time  of  the  trial,  for  principal  and  interest,  was  eight  hundred 
and  sixty- two  dollars  and  eighty-nine  cents.  The  plaintiffs  then 
rested.  The  defendant  then  proved  that  Thaddeus  .Bigelow, 
Chauncey  Pierce  and  Stephen  Wicks,  recovered  in  this  court  a 
judgment  against  Horatio  Stevens  and  James  P.  Provoo^  the 
defendant  in  this  suit,  in  assumpsit,  for  $590,29,  and  which 
judgment  was  duly  docketed  on  the  16th  day  of  October,  1838. 
A  Ji.  fa.  was  issued  upon  the  judgment  and  delivered  to  the 
sheriff  of  Erie  county.  It  wns  placed  in  the  hands  of  John  W. 
Stewart,  one  of  the  deputies  of  said  sheriff,  to  be  executed  in 
due  form  of  law.  That  the  sheriff  was  attached  for  not  return- 
ing said^./a.|  and  in  consequence  of  said  attachment,  Stewftrt, 
on  the  23d  day  of  July,  1839,  paid  the  amount  of  ss^d  judgment 
to  the  plaintiffs  therein  and  took  from  them  an  assignment  of  the 
judgment.  That  said  ^. /a.  remained  in  the  hands  of  the  said 
deputy  sheriff  until  the  26th  day  of  May,  1843,  when  the  same 
was  returned  to  and  filed  in  the  office  of  the  clerk  of  this  court  at 
Geneva.  *That  on  the  17th  day  of  October,  1839,  Stewart  called 
upon  the  defendant  in  this  suit  and  took  from  him  the  note 
upon  which  this  suit  was  brought,  and  gaire  him  the  following 
receipt,  viz, 

"  Received,  Buffiailo,  17th  of  October,  1839,  of  James  P.  Pro- 
voost,  his  note  at  the  Mechanics'  Bank  of  Buffalo,  for  five 
hundred  ninety-two  ffo  dollars,  if  paid  by  him,  is  to  be  applied 
on.  an  execution  in  favor  of  Thomas  Bigelow  and  others  against 
Horatio  Stevens  and  James  P.  Provoost,  said  note  payable  sixty- 
three  days  after  date.  J.  W.  Stewart." 
That  Stewart,  holding  said  note,  did,  in  the  summer  of  1843, . 
cause  Afi,fa.  upon  said  judgment  to  be  issued  to  the  sheriff  of 
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Erie  ooniity.  That  said  defendant,  Provoost,  moved  the  supreme 
coTirt  to  set  aside  the  last  mentioned^. /a.  and  for  a  perpetual 
stay,  and  said  motion  was  granted.  That  the  opinion  of  the 
court  upon  the  granting  said  motion,  was  reported  in  5  Hill,  566. 
That  upon  the  said^.  /a.  issued  on  the  22d  day  of  October,  1888, 
the  sheriff  made  $64,81.  That  said  note  was  transferred  by 
Stewart,  after  due,  to  the  plaintiffs,  for  money  theretofore  paid 
by  them-for  him.  That  before  said  deputy  sheriff,  Stewart,  paid 
the  said  judgment  to  Bigelow,  Pierce  and  Wicks,  there  was  no 
understanding  whatever  between  him  and  the  defendant  Pro- 
voost, that  the  said  deputy  sheriff  should  pay  said  judgment. 
That  the  'defendant,  Provoost,  never  requested  Stewart  to  pay 
said  judgment  or  execution,  and  never  intimated  that  he  desired 
or  would  like  to  have  him  pay  said  judgment  or  execution.  The 
defendant  then  rested.    ^ 

The  plaintiffs  then  proved  that  the  sheriff's  fees,  the  costs  on 
the  attachment,  and  the  amount  of  the  judgment  and  interest, 
were  computed  at  the  time  the  note  was  taken,  and  added  to- 
gether, and  the  $64,81  made  on  the  fi,  fa.  was  deducted  there- 
from, and  the  note  taken  for  this  balance,  and  nothing  else.  The 
plaintiffs  then  rested. 

The  coxmsel  for  the  defendant  moved  the  court  for  a  nonsuit, 
upon  the  following  grounds :  I.  That  the  note  was  taken  for  ease 
and  favor,  and  was  void.  That  it  was  taken  against  the  policy 
of  the  law,  and  could  not  be  enforced.  II.  That  the  note  was 
without  a  legal  consideration.  (1.)  The  payment  of  the  money 
by  the  depijty  sheriff,  Stewart,  created  no  legal  ohligaiion. 
(2.)  The  payment  of  the  money  created  no  perfect  moral  obli- 
gation.  (3.)  A  mere  moral  obligation  will  not  furnish  a  legal 
consideration  for  a  contract,  unless  there  has  been  an  antece- 
dent legal  or  equitable  liability  which  cannot  now  be  enforced. 
(4.)  Moral  obligation  is  not  used  in  an  ethical  sense.  It  means 
no  more  than  a  legal  liability  suspended  or  barred  in  some 
technical  way  short  of  a  substantial  satisfaction.  No  legal  lia- 
biUtj  &om  die  defendant  to  Stewart  ever  existed.  (5.)  The 
«  money  was  paid  by  the  deputy  sheriff,  Stewart,  to  the  plaintiffs 
in  &e  judgment,  without  the  defendant's  request ;  and  a  subse- 
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quent  promise  based  upon  such  a*  consideration  would  be  %  nth. 
dum  pactum.  III.  That  the  note  was  given  without  the 
knowledge  that  the  deputy  sheriff  had  paid  the  judgment, 
and  was  therefore  void.  IV.  That  the  note  was  a  mere  col- 
lateral, and  that  to  which  it  was  a  collateral,  fiBdling,  the 
collateral  goes  with  it.  The  court  refused  to  nonsuit  the 
plaintiffs,  and  the  defendant  by  his  counsel  excepted.  The 
counsel  for  the  defendant  then  requested  the  judge  to  dbarge 
the  jury,  that  for  some  or  all  the  reasons  aforesaid,  the  plain- 
tiffs were  not  entitled  to  recover;  but  the  judge  refused  so 
to  do,  and  directed  a  verdict  for  the  plaintiffs  for  the  face  of  the 
note  and  interest ;  and  the  defendant  by  his  counsel  excepted  to 
the  ruling  and  direction  of  the  judge.  The  jury,  under-  the  di- 
rection of  the  judge,  found  a  verdict  for  the  plaintiffs  for  $862,89 ; 
and  the  defendant,  upon  a  case,  move^or  a  new  trial. 

/.  O.  Masten^  for  the  defendant. 

D.  TUlinghast,  for  the  plaintiffs. 

Bt/  the  Courts  Welles,  J.  The  first  objection  on  the  part 
of  the  defendant  is,  that  the  note  in  question  was  taken  by 
Stewart,  the  deputy  sheriff,  by  color  of  his  office,  and  for  ease 
and  favor,  and  is  void  under  the  statute.  (2  R.  S.  286,  i  59 ; 
8J  ed.  p.  384.) 

The  note  was  given  after  the  sheriff  had  been  att^hed^  and 
after  Stewart  had  paid  the  amount  of  the  execution  to  the  plain- 
tiffff^herein.  In  my  opinion,  therefore,  the  case  is  not  within 
the  statute  referred  to.  {Doty  v.  Wilson,  14  John,  878. 
Given  \\  DriggSj  1  C.  R.  460.  Baker  v.  Martin,  3  Barb.  S. 
a  R.  634.) 

It  is  also  objected  that -there  was  no  sufficient  legal  conside- 
ration to  uphold  the  note.  It  is  a  general  rule  that  a  moral  ob- 
ligatiotL  constitutes  a  valid  consideration  to  suj^rt  an  ezpareiB 
promise.  The  application  of  this  rule,  however,  i»  limited  by 
the  authorities  to  cases  where  the  mpral  obligation  is  C(^uieGted 
witb  a  prior  legal  or  equitably  liability,  which  is  suspend^  or 
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barred  by  some  legal  maxim  or  statntdry  provision.  ( WenndU 
V.  Adney,  8  Bos.  ^  Pull.  249,  note.  Smith  v.  Ware^  13  John. 
257.  EMe  v.  Judstm,  24  IFcnrf.  97.  Geer  v.  ilrcAcr,  2  Barh. 
8.  a  R.  420.) 

Where  the  obligation  rests  merely  in  conscience,  in  an  ethical 
flense,  and  is  not  founded  upon  a  liability,  which  might  at  some 
time  have  been  enforced  in  a  court  of  law  or  equity,  or  by  some 
proceeding  authorized  by  law,  it  is  not  of  a  character  to  be  a 
sufficient  consideration  for  a  promise.    It  is  claimed  by  the  de- 
fendant, that  the  consideration  of  the  note  in  question  was,  at 
best,  of  the  last  mentioned  description.     I  am  inclined,  how- 
ever, to  think  the  consideration  was  sufficient,  so  far  as  this 
particular  point  is  concerned.    Here  had  been  a  legal  liability 
on  the  part  of  the  defendant  to  pay  the  execution  to  the  sheriff. 
It  was  the  duty  of  the  defendant  to  pay  it  to  him.    The  law 
had  given  the  sheriff  the  power  to  compel  payment.    He  had 
n^Ieeted  to  exercise  that  power  until  he  became  liable  for  the 
debt,  and  Stewart,  the  deputy,  whose  neglect  produced  the  lia- 
bility of  the  sheriff  to  the  plaintiffs  in  the  execution,  paid  them 
the  amount  of  the  judgment.    By  this  process  the  judgment 
became  virtually  satisfied^  and  could  never  thereafter  be  enforced 
agunst  the  defendant.    There  was  then  a  suspensicHi  of  a  legal 
liability  on  the  part  of  the  defendant,  which  had  once  been  per^ 
feot.    If  the  sheriff  had  held  the  execution  in  his  own  hands, 
instead  of  giving  it  to  Stewart  to  be  executed,  until  he  became 
liable  by  reason  of  his  laches,  and  had  paid  the  money  himself  to 
&e  plaintiffs  therein,  I  think  there  is  authority  for  holding  that 
a  promise  made  afterwards  by  the  defendant  to  the  sheriff  to 
JMky  the  amount  of  the  execution,  would  have  been  valid  and 
Knding.     {CHven  v.  Drigffs,  1  Cainesf  Rep.  460.    Doty  v. 
Wilson,  14  John.  881.    Baker  v.  Martin,  8  Barb.  S.  C.  Rep. 
641,  hef(tre  cited.)    I  cannot  perceive  that  the  fact  that  the 
promifld  was  made  to  the  deputy  varies  the  principle.    It  was 
the  duty  of  the  deputy  to  pay  the  money,  as  it  was  his  neglect 
that  produced  the  liability  of  the  sheriff.    The  sheriff  had  no 
fbrther  concern  with  the  matter  after  the  plaintiffs  in  the  exe- 
^itmi  were  paid ;  and  a  promise  to  him  might  well  be  liable  to 
Vol.  Xin.  47 


370        OASES  m  THE  SUPREME  COURT. 

Stembergh  v.  Provoosi 

the  objection  of  want  of  consideration.  If  the  defendant  should 
pay  to  any  one,  it  should  be  to  Stewart,  who  had  been  compelled 
to  pay  the  judgment,  and  he  thereupon  promises  to  pay  to  him. 
But  it  is  said  that  the  money  was  paid  by  Stewart  to  the 
plaintiffs  in  the  execution  without  the  defendant's  request^  and 
the  subsequent  promise  based  upon  such  payment  was  a  nude 
pact..  It  is  a  maxim  of  law  that  if  the  consideration  is 
wholly  past  and  executed,  it  will  not  support  a  subsequent 
promise,  unless  the  consideration  was  executed,  either  at  the 
express  or  implied  request  of  the  party  promising.  This, 
like  most  other  rules,  has  its  exceptions  and  qualifications. 
The  reason  of  the  rule  is  that  a  man  should  not  be  permitted  to 
do  another  a  kindness  and  then  charge  him  with  a  recompense ; 
as  it  would  be  obliging  him  whether  he  would  or  not,  and  bring- 
ing him  under  an  obligation  without  his  concurrence.  But  if 
the  service  rendered  or  money  paid  waa  at  the  request  of  the 
party  promising,  the  promisee  is  not  a  volunteer,  and  the  reason 
of  the  rule  does  not  apply.  So  too,  as  in  the  case  at  bar,  if  the 
party  to  whom  the  promise  is  made,  paid  the  money,  or  incurred 
the  obligatiox^  by  compulsion  of  law,  which  is  the  consideration 
of  the  subsequent  express  promise,  he  should  not  be  treated  as 
a  volunteer.  I  think  also  that  if  necessary  to  uphold  the  prom- 
ise in  this  case,  the  law  will  imply  a  request  on  the  part  of  the 
defendant,  to  Stewart,  to  pay  the  money  to  the  plaintiffs  in  the 
execution.  The  proof  on  the  subject  of  a  request,  merely  negsr 
lives  an  express  request.  The  law  never  implies  a  request, 
where  an  express  one  is  proved.  That  would  be  supererogation, 
and  an  absurdity. 

It  is  only  upon  this  ground,  or  that  of  a  compulsory  pay- 
ment, that  the  cases  holding  that  a  promise  by  a  defendant  in 
a  CO.  ^o.  to  indemnify  the  sheriff  for  a  previous  voluntary  es- 
cape is  valid,  can  be  sustained.  The  attachment  against  the 
sheriff"  in  the  case  at  bar,  did  not  operate  to  discharge  the 
judgment:  until  Stewart  paid  the  money^  the  liability  of  the 
defendant  on  the  judgment  continued.  A  recovery  of  judgment 
by  the  plaintiffs  in  the  executi<Hi  against  the  sheriff  fbr  not  col- 
leeting  or  not  returning  the  execution,  would  not  before  pay* 
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ment,  haye  had  the  effect  to  extinguish  the  judgment  against 
the  defendant.    {Baker  v.  Martin,  stipra.) 

It  is  also  contended  that  the  note  was  given  without  the 
knowledge  that  the  deputy  sheriff,  Stewart,  haA  paid  the  judg- 
ment, and  that  by  the  authority  of  the  case  of  MiUs  v.  Youngs 
(23  Wend.  815,)  the  note  is  Yoid.  It  is  a  sufficient  answer  to 
this  position  that  the  bill  of  exceptions  is  entirely  silent  on  the 
queation  of  the  defendant's  knowledge.  Stewart  paid  the  judg- 
ment on  the  23d  day  of  July,  1839,  and  on  the  17th  day  of  Oc- 
tober foUowing  the  note  was  given.  The  bill  of  excepticms 
merely  states  that  on  the  latter  day  "the  said  deputy  sheriff 
Stewart  called  upon  the  defendant  in  this  suit  and  took  from 
the  said  defendant  the  note  upon  which  this  suit  is  brought,  and 
gave  the  said  defendant  the  following  receipt,"  &c.  The  re- 
ceipt admits  the  giving  of  the  note,  states  on  what  account 
taken,  and  states  that  if  paid,  it  was  to  be  applied  on  the  exe- 
cution, which  it  appears  was  then  in  his  hands.  What  conver- 
sation took  place  at  the  time,  does  not  appear.  It  is  not  to  be 
presumed  that  none  was  held.  Neither  is  it  to  be  presumed 
that  the  defendant  would  have  given  the  note  to  Stewart  unless 
he  knew  what  had  been  done.  The  agreement  in  the  receipt 
respecting  the  application  of  the  note  if  paid,  cannot  change  the 
legal  position  of  the  parties.  It  was  substantially  an  agree- 
ment to  discharge  the  defendant  upon  payment  of  the  note. 
This  was  all  the  defendant  needed,  if  indeed,  any  thing  of  the 
kind  was  necessary,  as  at  that  time  there  was  no  liability  on 
his  part  which  could  be  enforced.  In  the  case  of  MUis  v.  Yimng 
the  note  was  held  invalid,  on  the  ground  that  it  wae  obtained 
by  fraud  and  unauthorized  coercion.  Nothing  of  the  kind  can  be 
alledged  in  the  present  case. 

Upon  the  whole  I  am  satisfied  that  there  are  no  legal  obsta- 
dee  in  <tii6  way  of  the  plaintiffs'  recovery. 

New  trid  denied. 

[Monroe  General  TerMi  Jane  8, 1851.  Welles^  Sdden  and  J^hnstm,  Jos- 
ticea.] 
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A  bona  fide  purchaser  or  mortgagee  of  goods,  for  a  valtiable  consideration, 
from  a  person  in  possession,  who  obtained  them  from  tlie  owner  bj  ftlse 
pretenses,  amonnting,  mder  onr  statate,  to  a  felony,  will  hold  them  agtimt 
the  first  Tendor  ]  provided  such  vendor  volmitarily  parted  with  the  posses- 
sion, and  intended  to  part  with  the  title. 

Appeal  by  the  defendants  from  a  judgment  entered  at  a 
special  term  of  the  court  The  complaint  was  served  No?ember 
20th,  1848.  It  aUedged  that  on  the  17th  day  of  November, 
1848,  at  Waterloo,  in  the  connty  of  Seneca,  the  plaintiflfs  were 
the  owners,  and  were  entitled  to  the  possession,  of  divers  goods 
and  chattels,  enumerating  them,  which,  on  the  same  day,  came 
into  the  possession  of  the  defendants,  who  refused  to  deliver 
them  to  the  plaintiffs,  on  request;  by  which  they  had  sustained 
damages  to  $1297,82,  and  the  plaintiffs  demanded  judgment  for 
that  sum.  The  answer  denied  the  complaint,  and  alledged  that 
the  d^endant  McCarty  bought  the  ^oods,  &c.  of  the  plaintiflb, 
and  paid  for  ihem  by  his  notes,  and  that  the  defendants  lines 
Loveridge  and  Ghurry  Loveridge  took  the  goods  of  McCarty  by 
virtue  of  chattel  mortgages  erecuted  to  them  on  the  goods,  for 
money  advanced,  and  responsibilities  incurred  on  the  credit  of 
them.  The  reply  admitted  the  purchase  <^  the  goods  and  the 
giving  of  the  notes  iher^cHr  by  McCarty,  but  alledged,  in  gen- 
eral terms,  that  McCarty  obtained  them  by  false  pretenses.  It 
admitted  that  McCarty  executed  the  chattel  mortgages;  but 
whether  the  defendants,  the  Loveridges,  came  into  the  poesesr 
flion  of  the  goods  by  virtue  <^  such  mortgages,  and  whether  said 
McCarty  was  actually  indebted  to  the  Loveridges  in  the  sums 
fitated  in  tlie  mortgages,  and  if  so  indebted,  whether  the  debt 
was  contracted  before  the  execution  of  the  mortgages,  or  iqx>n 
the  credit  of  the  goods,  &o.  the  plaintiffs  alledged  they  had  not 
sufficient  knowledge  upon  wMch  to  form  a  belief  &c.  The 
pleadings  oontauied  other  allegations  which  are  sufficiently  ad- 
verted to  in  the  opinion  of  the  court.  The  action  was  tried  at 
the  Seneca  circuit  in  March,  1849,  held  by  Mullett,  justice,  and 
a  verdict  rendered  for  the  plaintiffs  for  $1200 ;  upon  which  judg- 
ment nafi  entered  at  a  special  term. 
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At  the  trial  a  witness  testified  to  the  purchase  of  the  goods 
in  qaestion  by  MeOarty,  of  the  plaintiffs,  in  the  city  of  New- 
YorL  The  plaintiffs'  counsel  then  inquired  of  the  witness  what 
conversation  took  place  between  McCarty  and  the  plaintiffs  at 
ihe  time  the  goods  were  obtained*  Whereap(»L  the  connsel  for 
the  defendants  objected,  and  insisted  that  upon  the  pleadings 
the  testimony  prq>osed  by  the  question  was  improper ;  and  that 
no  questions  in  regard  to  representations,  made  by  McOarty  in 
the  puidiase  of  the  goods,  for  the  purpose  of  preying  a  fraudu- 
baxt  purdiase,  or  false  pretenses,  were  admissible  under  the 
pleadings.  The  court  overruled  the  objection  and  the  defend- 
ants' counsel  excepted.  The  plaintiffs  then  gave  evidence  tend- 
ing to  show  that  the  goods  in  question  were  obtained  by  McCarty 
fron  the  plaintiffs  by  false  and  fraudulent  representations.  The 
defendants  gave  evidence  with  a  view  to  establish  the  validity 
ef  the  chattel  mortgages,  which  it  is  inmecessary  to  detaiL 
•  The  charge  of  the  justice,  on  submitting  the  case  to  the  jury, 
is  sufficiently  stated  in  the  opinion  which  follows. 

A.  T.  KnoTj  for  the  appellants. 

C.  Tucker,  (ox  the  respondents. 

By  ihe  Court,  Welles,  J.  The  first  question  is  upon  the 
ebjeetion  at  the  trial,  by  the  defendants'  counsel,  to  the  admis- 
'Sion  of  the  evidence  of  conversation  between  McOarty  and  the 
plaintiffs,  at  the  time  the  goods  were  purchased  by  the  fonner, 
in  New-York.  The  ol^ectixm  was  put  upon  the  ground  gener- 
ally tiiat  the  evidence  was  not  admissible  under  the  pleadings. 
The  defiN:idants,  lines  and  Garry  Loveridge,  make  title  to  the 
goods  in  question  through  chattel  mortgages  executed  to  them 
by  the  defendant  McCarty,  who  purchased  the  goods  of  the 
^aiirtifiis.  This  is  set  up  in  the  answer.  The  reply  states 
^  that  previous  to  and  at  the  time  of  such  purchase  and  delivery," 
4cc  ''he,  the  said  McCarty,  to  induce  the  said  plaintiffs  to  con- 
seat  to  such  purchase  and  delivery,  and  to  defraud  the  said  plain 
liA,  nade  use  of  certain  ftdse  and  frandttl^t  representations 
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and  pretenses,  with  regard  to  his  peeuniary  circmnstanoes,  whioli 
said  representations  and  pretenses  were  calculated  and  intended 
by  him  to  deceive,  mislead  and  defraud  the  said  plaintiff^  and 
by  which  the  said  plaintiffs  were  deceived,  misled  and  defrauded, 
and  by  which  the  said  plaintiffs  were  induced  to  consent  to  the 
purchase  of  the  said  goods  and  chattels  by  the  said  McCarty,  to 
deliver  the  same  to  him,  and  to  give  to  the  said  McGarty  a 
credit  by  taking  his  notes  therefor,"  &c.  The  pleadings  were 
all  under  the  code  of  1848,  which  did  not  aUow  a  demurrer  to 
the  reply.  The  defendant  was  at  liberty  to  avail  himself,  on 
the  trial,  of  any  valid  objection  to  its  sufficiency.  {Code  of 
1848,  §  144.) 

The  sale  and  delivery  of  the  goods  by  the  plaintiffs  to  Mc- 
Garty, upon  credit,  and  the  chattel  mortgages,  from  the  latter  to 
the  Loveridges,  are  facts  admitted  by  the  pleadings.  If  they 
were  bona  fide  mortgagees  they  would  confessedly  hold  the  goods, 
provided  the  title  passed,  upon  the  sale  by  the  plaintiffs  to  Mc- 
Oarty.  One  of  the  ways  in  which  the  plaintiffs,  by  their  reply, 
avoid  the  mortgages,  is  by  alledging  that  the  goods  were  ob- 
tained fj^m  them  by  McCarty  by  fraud  and  false  representations 
and  pretenses  with  regard  to  his  pecuniary  circumstances,  with- 
out stating  what  the  representations  or  pretenses  were.  The 
first  opportunity  the  defendants  have  had  of  presenting  the  ques- 
tion of  the  sufficiency  of  the  reply  was  when  the  evidence  was 
offered  under  it  at  the  trial.  If  the  admissibility  of  the  evidence 
objected  to  depended  upon  that  part  of  the  reply  before  men- 
tioned and  recited,  I  should  think  the  question  a  clear  one.  The 
reply  is  entirely  too  general  and  wholesale  to  stand  the  test  of 
a  general  demurrer,  under  the  former  law  and  practice,  which  I 
think  is  still  a  good  criterion  of  the  suffidency  of  pleadings  un- 
der either  of  the  codes. 

But  there  is  an  independent  issue  in  the  pleadings,  upon  the 
title  of  McGarty  to  the  goods  in  question  «n  the  80th  Octobet^ 
1848.  The  defendants  assert  such  title  in  their  answer,  and  the 
plaintiffs  in  their  reply  deny  it.  The  issue  was  material,  and 
might  be  controlling  of  the  whole  controversy.  If  McGarty  had 
to  title  on  the  day  mentioned^  the  defendants,  (the  Loveridgefli) 
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acquired  no  interest  through  their  mortgages,  unless  they  were 
bona  fide  purchasers  or  mortgagees.  And  if  the  goods  were  ob- 
tained from  the  plaintiffs  by  material  false  and  fraudulent  rep- 
resentations and  pretenses,  as  between  the  plaintiffs  and  McCarty, 
no  title  passed,  and  the  plaintiffs  had  the  right  to  reclaim  them 
from  McCarty,  or  any  other  person  except  bona  fide  purchasers 
of  McCarty. 

The  complaint  alledges  title  in  the  plaintiffs  on  the  17th  No- 
vember, 1848.  The  answer  sets  up  title  in  McCarty  on  the  80th 
October  previous,  and  the  Loveridges  derive  title  through  mort- 
gages executed  by  him  on  that  day.  An  independent  part  of 
the  reply  is  that  McCarty  had  not  title  on  the  30th  October, 
18'i8,  or  at  any  other  time.  This  I  think  was  a  good  issue,  and 
under  it  the  evidence  objected  to  was  admissible. 

The  most  material  question,  however,  arises  upon  the  charge 
to  the  jury.  His  honor  instructed  them  "that  a  fraudulent 
purohasor  of  goods  acquires  no  rights  whatever  against  the 
vendor ;  and  that  if  in  this  case,  they  should  find  that  McCarty 
obtained  the  goods  by  false  pretenses,  he  acquired  noj^e^jj/^ 
would  confer  no  more  than  if  he  had  acquired 
indeed  that  the  obtaining  them  by  false  pret 
That,  if  so,  all  the  pretense  of 'selling  or  trao 
by  the  chattel  mortgage  was  useless,  inasmuch  J 
would  acquire  no  title  to  them,  better  than  tl 
that  the  main  thing  to  inquire  was,  were  the 
fiJse  pretenses,  as  the  plaintiffs  alledge  ?  If 
diet  should  be  rendered  for  the  plaintiffs."  In  another  part  of 
the  charge  his  honor  uses  the  following  language :  ^^  That  the 
obtaining  of  goods  under  false  pretenses  was  a  felimy ;  and  that 
when  goods  were  so  obtained,  the  vendors  could  follow  them  into 
the  hands  even  of  a  bona  fide  purchaser,  as  a  felonious  taking 
passed  no  title  whatever.  The  jury  were  then  to  determine 
whether  McCarty  obtained  these  goods  by  false  pretenses,  such 
as  could  convict  him  of  felony.  If  they  should  so  determine,  the 
plaintiffs  were  entitled  to  a  verdict." 

This  doctrine  of  the  learned  justice  as  applied  to  this  case 
innst  be  sustained,  or  a  new  trial  should  be  granted ;  becaoBe  the 
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eflTect  of  it  was  entirely  to  exclude  firom  the  oonsiderstion  of  Ae  | 

jury  the  question  whether  the  mortgages  or  either  of  them  were 
boda  fide  and  for  valuable  considerations  in  whole  or  in  part. 
.  The  position  assumed  is  certainly  not  without  highly  respeet-* 
able  authority  to  support  it.  The  doctrine  was  distinctly  asserted 
by  Chief  Justice  Savage  in  Andrew  v.  Dieterick,  (14  Wend. 
81,)  and  by  Justice  Willard  in  Robinson  4*  Wilder  v.  Dauehy 
4*  Floods  (3  Barh.  &  C.  Rep,  20.)  In  those  cases  however,  the 
same  decisions  must  have  been  made,  without  reference  to  the 
doctrine  in  question.  In  the  first,  the  property  was  to  be  paid 
for  in  cash.  It  consisted  of  rolls  of  carpeting  which  were  sent 
by  the  plaintiff  to  the  house  of  one  Simmons  the  vendee,  (both 
of  whom  resided  in  the  city  of  New- York,)  from  which  rolls 
Simmons  was  to  measure  and  cut  off  at  his  house  what  he  needed 
and  return  the  balance  to  the  plaintiff  and  pay  for  what  he  used. 
Simmons  measured  and  cut  off  what  he  needed,  and  put  it  down 
in  hiB  rooms.  Several  days  afterwards,  the  remnants  having 
been  returned,  and  the  quantity  cut  off  having  been  ascertained,  • 
a  bill  of  the  carpeting  was  made  out  and  presented  for  payment, 
and  an  answer  returned  by  Simmons  that  as  soon  as  he  could 
measure  the  carpet  and  see  that  all  was  right,  the  bill  would  be 
paid.  Instead  of  which  Simmons  absconded,  having  previously 
pledged  the  carpeting  to  the  defendant  to  secure  an  advance  of 
money  made  at  the  time,  and  without  any  knowledge  of  the  re- 
lations between  the  plaintiff  and  Simmons ;  the  defendant  taking 
the  property  pledged,  home  to  his  own  house.  The  plaintiff  de- 
manded the  carpeting  of  the  defendant,  who  refused  to  deliver 
it  until  his  lien  was  discharged.  The  plaintiff  brought  replevin 
against  him,  and  was  allowed  to  recover.  There  it  will  be  seen 
was  an  agreement  to  sell  for  cash ;  the  sale  was  not  even  for* 
mally  completed  until  the  quantity  of  the  carpeting  was  ascer- 
tained, and  it  is  most  obvious,  the  vendor  never  intended  to  part 
with  the  title  until  he  received  payment.  According  to  all  the 
cases,  ancient  and  modem,  he  had  a  right  to  reclaim  the  prop- 
erty against  all  the  world,  and  that  even  a  btma  fide  purchaser 
for  a  valuable  consideration  would  not  in  such  a  case  be  pro- 
tected. 
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In  the  other  case,  of  Robinstm  ^  Wilder  v.  Dauehy  ^ 
Mood,  the  plaintiffB  vere  grocers  residing  in  Boston,  and  sold 
and  delivered  the  goods  in  qaestion  on  credit  to  one  Kline,  who 
obtained  the  credit  by  means  of  false  and  firandolent  reinresen- 
tations  respecting  his  pecuniary  circumstances.  The  goods 
were  afi;erwards  sold  by  an  agent  of  Kline  to  the  defendants. 
There  was  evidence  tending  to  show  that  the  defendants  were 
not  bona  fide  purchasers,  and  Parker,  justice,  before  whom  the 
action  was  tried,  charged  the  jury,  that  if  the  goods  were  ob- 
tained by  K&ne  by  false  pretenses,  the  sale  as  to  him  was  void, 
and  as  to  all  others  obtaining  title  from  him,  except  pnrchasers 
in  good  faith.  That  if  the  defendants  were  purchasers  in  good 
faith,  they  could  hold  them,  but  if  not,  the  plaintiffs  were  enti- 
tled to  recover.  The  jury  found  a  verdict  for  the  plaintiffs, 
and  on  a  case  made  the  defendants  moved  for  a  new  trial  at  the 
general  term,  which  the  court  denied.  Justice  Willard,  in  de- 
livering the  opinion  of  the  court,  says  the  charge  of  the  circuit 
judge  was  more  favorable  to  the  defendants  than  was  warranted 
by  the  law  and  the  facts.  He  regards  it  an  error  in  the  circuit 
judge  in  instructing  the  jury  that  a  bona  fide  purchaser  in  such 
a  case  was  protected.  Of  course  a  new  trial  could  not  be  granted 
on  that  ground.  The  error,  if  it  was  one,  was  in  favor  of  the 
defendants.  The  case,  therefore,  proves  nothing  as  an  author^ 
ity,  on  the  point  in  question.  It  will  readily  be  seen  that  both 
cases  could  be  properly  decided  in  the  way  they  were  without^ 
reference  to  the  doctrine  under  consideration.  They  are  the 
only  cases  I  have  met  with,  on  the  examination  of  this  case,  con- 
taining judicial  opinions  conflicting  with  the  views  I  am  about 
to  present. 

It  is  a  fundamental  rule  of  the  law  of  personal  property,  that 
no  one  can  laransfer  a  better  title  than  he  has  himself;  and  a 
sale,  ex  vi  termini,  imports  nothing  more  than  that  the  pur- 
chaser succeeds  to  the  rights  of  the  vendor.  This  is  the  gen- 
eral regulating  principle,  but  is  subject  to  many  exceptions  and 
quaUfioations.  Under  this  rule  it  has  repeatedly  been  held,  and 
undoubtedly  is  the  law,  that  the  bona  fide  purchaser  of  stolen 
good«,  cannot  hold  them,  against  the  true  owner. 
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It  is  also  a  well  settled  general  principle,  that  frand  vitiates 
and  renders  void  a  contract.  Hence  a  fraudulent  purchase  of 
goods  is  void  as  hetween  the  immediate  parties,  and  no  tide 
passes  to  the  vendee.  These  principles  are  too  common  to  re- 
quire the  citation  of  authorities  to  prove  them.  One  of  the 
qualifications  or  exceptions  to  the  first  of  these  rules  is  that 
where  a  person  enters  into  a  contract  of  sale  of  goods  to  another, 
,  and  gives  the  purchaser  credit  for  the  purchase  money,  and  a 
delivery  of  the  prop^^^^y  ^^^,fiP  p]«/>A,  a  person  buying  in  good 
faith,  for  a  valuable  consideration,  of  the  first  purchaser,  will 
hold  the  property,  notwithstanding  the  first  purchase  was  fraud- 
'Ulent,  and  void  as  between  the  parties  to  it,  and  might  have 
been  avoided  by  the  first  vendor,  as  against  his  immediate  ven- 
dee, and  the  property  reclaimed  while  it  remained  in  his  hands. 
The  reason  of  this  rule,  or  rather  exception  to  a  general  rule  is ; 
\  that  in  such  case  the  vendor  has  put  it  into  the  power  of  the 
\Tendee  to  treat  the  property  as  his  own.  It  is  a  virtual  au- 
thority to  him  to  pass  the  title  to  others.  He  put  the  vendee 
in  possession  and  intended  to  invest  him  with  the  title.  It  is  a 
case  where  one  of  two  innocent  persons  must  sufier,  and  it  is 
better  that  the  loss  should  fall  on  him  who  has  been  instru- 
mental, thoD^h  innocently,  of  the  wrong,  than  upon  the  other, 
who  has  had  no  power  to  guard  against  the  fraud.  So  far,  no 
lawyer  will  controvert  the  positions  laid  down ;  except  where  the 
fraud  in  obtaining  the  goods  was  such  as  to  amount  to  a  felony. 
But  it  is  necessary  for  me  to  go  one  step  farther.  I  am  pre- 
pared to  hold  that  a  bona  fide  purchaser  or  mortgagee  of  goods 
for  a  valuable  consideration,  from  a  person  in  possession  who 
obtained  them  from  the  owner  by  false  pretenses  amounting, 
under  our  statute,  to  felony,  will  hold  them  against  the  first 
vendor,  provided  such  vendor  voluntarily  parted  with  the  poe- 
session,  and  intended  to  part  with  the  title.  {See  Mowry  v. 
Walsh,  8  Cawen,  288.) 

To  hold  the  party's  right  to  reclaim  the  goods  to  ^pend  upon 
the  question  whether  they  were  feloniously  obtained  from 
hih),  would  be  unreasonable  and  inconsistent  And  such  I  wax 
persuaded  is  not  the  rule.    Any  taking  without  Ua  caoaemt, 


MONROE-JUNE,  1861.  379 


Malcom  v.  Loyeridge. 


although  it  should  not  amount  to  a  misdemeanor,  I  apprehend 
would  be  sufficient.  And  where  the  taking  was  with  his  consent, 
when  he  did  not  intend  to  part  with  the  title  as  in  case  of  most 
kinds  of  bailment,  he  would  have  the  right  of  i^^clamation 
against  all  the  world.  It  is  urged  on  the  part  of  the  respond- 
ents that  admitting  the  Loveridges  might  as  b(ma  fide  mort- 
gagees from  a  fraudulent  vendee,  hold  the  property,  yet,  as  their 
title  is  derived  through  a  felony,  they  must  fail.  The  argument 
is  this :  the  property  was  obtained  by  McCarty  by  false  pre- 
tenses. That  offense  may  be  punished  by  imprisonment  in  the 
state  prison.  (2  R.  S.  677,  §  53.)  Felony  is  defined  to  lie  an 
offense  so  punishable.  {Id,  702,  §  30.)  Therefore  McOartv 
obtained  the  goods  feloniously,  and  therefore  the  common  law 
rule  applies  that  no  title  can  be  obtained  through  a  felony* 
That  was  substantially  the  reasoning  of  Chief  Justice  Savage 
in  Andrews  v.  Dieterich,  but  which  I  have  attempted  to  show 
was  unnecessary  to  the  decision,  and  we  are  at  liberty  to  treat  it 
as  fAUer.  It  was  for  quite  a  long  time  after  the  revised  statutes, 
a  question  of  doubt  whether  obtaining  goods,  (kc.  by  false  pre- 
tenses amounted  to  a  felony,  and  it  has  now  come  to  be  regarded 
«o,  cmly  by  the  above  circuitous  process  of  reasoning.  Admit- 
ting it  to  be  so,  I  am  satisfied  the  legislature  never  contem- 
plated any  such  consequence  as  is  claimed  to  result  from  it.  It , 
is  worthy  of  remark,  that  most  of  the  cases,  especially  the  older 
ones,  holding  the  right  of  reclamation  in  the  owner  of  goods 
feloiuously  obtained,  were  cases  of  larceny.  Indeed  there 
were  no  cases  at  common  law  of  which  I  am  awaxe,  of  a 
felonious  taking  of  goods  which  did  not  amount  to  larceny. 
The  rule  respecting  the  right  to  reclaim,  was  one  of  the  common 
law,  aad  had  its  origin  when  every  felonious  obtaining  of  goods 
was  a  larceny.  One  indispensable  requisite  or  ingredient  of 
that  offense  is,  and  always  was,  that  the  original  taking  be  tor- 
tious. The  rule  in  question,  when  applied  to  such  cases,  was 
supported  by  sound  reason.  A  party  losing  his  property  with- 
out his  consent  should  not  be  answerable  for  the  fraud  com- 
mitted upon  a  bona  fide  purchaser.  If  he  parts  with  his  property 
voluntarily,  although  deceived,  he  has  by  his  own  want  of  proper 
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caation,  it  may  be,  put  it  in  the  power  of  his  vendee  to  impose 
upon  a  subsequent  purchaser,  and  should  therefore  sustiun 
the  loss. 

Upon  the  whole  I  am  satisfied  the  judge  in  the  present  case^ 
although  sustained  by  other  eminent  jurists,  was  mistaken  in 
his  view  of  the  law  on  the  question  I  have  discussed  so  much 
at  length,  and  for  that  reason  a  new  trial  should  be  granted. 

Ordered  acoordingly. 

[MoNROfi  Oeneral  Tbrm,  Jane  8, 1851.     WeOeSj  Selden  and  Joknstm,  Jastkes.] 
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In  AugnBt,  1848,  B.  bought  of  the  plaintiff  a  stock  of  goods  in  a  store  then 
occnpied  by  the  plaintifil  The  value  of  the  goods  was  over  $2000,  which 
B.  was  to  pay  at  the  rate  of  $100  a  month,  nntil  the  whole  amonnt  was 
paid.  Notes  were  given  by  B.  for  the  several  payments,  and  a  mortgage  of 
the  goods  was  also  given  by  him  to  the  plaintiff,  to  secure  the  payment  of 
the  notes;  which  mortgage  was  renewed  Ang.  14,  1849.  (The  mortgage 
contahied  provisions  that  in  case  of  non-payment,  ^ui.  the  mortgagee  miglii 
enter  the  premises  of  the  mortgagori  and  take  and  aeU  the  goods,  &c. ;  bnt 
that  nntil  default  in  payment,  the  mortgagor  should  continue  in  possession 
of  the  goods,  and  the  tall  and  tree  enjoyment  of  the  same,  unless  he,  or  some 
other  person,  should  attempt  to  sell,  assign,  secrete,  yemove,  or  otherwise 
dispose  of  them,  in  which  case  the  mortgagee  was  to  be  at  liberty  to  taka 
possession  thereof,  Ac,  A  sdiedule  of  the  goods  was  annexed  to  the  mort- 
gage, at  the  end  of  which  was  the  following  clause:  "Together  with  aU 
other  articles  mentioned  and  specified  in  a  bill  of  sale  this  day  executed  by 
the  party  of  the  second  part  to  the  said  party  of  the  first  part;  and  to  in- 
clude also  all  other  articles  of  a  like  nature,  which  may  be  put,  or  which 
may  be,  in  said  store  whenever  said  party  of  the  second  part  may  be  entU 
tied  to  enforce  the  within  onortgage ;  said  party  of  the  first  part  not  to  ssll 
any  of  the  said  goods  upon  credit  If  any  of  the  said  goods  are  sold  upon 
credit,  that  jihall  be  sufScient  cause  of  forfeiture  of  the  within  mortgage  and 
entitle  said  £.  (the  mortgagee)  to  treat  the  same  accordingly,  at  his  eleo- 
tion."  After  the  execution  of  the  mortgage,  B.  took  possession  of  the  gooda 
mortgaged,  and  continued  the  business  in  the  store  previously  oociq>ied  Iqr 
the  plaintiff,  adding  to  the  stock  iVom  time  to  time,  by  purchases  made  qC 
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other  persona,  uid  pivying  the  notes  as  they  became  dnei  ont  of  the  sales  of  ' 
the  goods.  On  the  4th  of  October,  1849,  the  goods  in  the  store  were  levied 
on  by  the  defendant,  as  sheriff,  upon  execntions  in  fkvor  of  creditors  of  B. 
Hdd,  that  the  schedule  of  property,  annexed  to  the  mortgage,  mnst  be 
taken  as  a  p^rt  of  the  mortgage,  and  as  qualifying  its  effect;  and  that 
takhig  both  papers  together,  they  showed  upon  their  face  a  transaction 
which  was  illegal,  and  could  not  be  sustained. 

Bdd  also  J  that  the  goods  were  liable  to  seizure  and  sale  on  executions  againtjt 
B.,  the  mortgagor,  in  favor  of  his  creditors,  notwithstanding  the  mortgage. 

Where  the  illegality  of  a  transaction  stands  out  upon  its  fkce,  upon  the  very 
papers  under  which  the  plaintiff  claims  title,  it  becomes  a  question  of  the 
legal  construction  of  the  papers ;  and  upon  that  question  there  is  nothing 
to  submit  to  the  jury.  . 

A  provision,  in  a  chattel  mortgage,  giving  to  the  mortgagor  the  right  of  selling  | 
the  goods  mortgaged— provided  he  sells  for  ready  pay— without  restriction    ^ 
as  to  price  or  quantity,  and  without  being  under  obligation  to  apply  the    J 
proceeds  to  the  payment  of  the  mortgagee,  or  any  other  creditor,  renders  the 
mortgage  void,  as  against  creditors.  ) 

Chattel  mortgages  are  regarded  with  suspicion,  and  ought  never  to  be  held 
valid,  where  the  object  appears  to  be  any  thing  beyond  a  fkir  bona  fide  se- 
curity for  a  Just  debt.  That  is  their  only  legitimate  object  and  office. 
Benefit  to  the  mortgagor  is  no  part  of  their  theory.    Pir  Welles,  J. 

Appeal  from  a  jndgment  rendered  at  a  special  term,  and 
notion  for  a  new  trial,  on  the  groond  that  the  verdict  was  con- 
trary to  the  eyidence.  This  was  an  action  under  the  code,  to 
recover  the  possession  of  personal  property  alledged  to  have 
been  taken  by  the  defendant  from  the  plaintiff.  The  answer 
admitted  the  possession,  of  the  goods  in  question,  in  the  defend- 
ant, and  denied  property  in  the  plaintiflf.*  It  also  set  up  a  jus* 
tification  of  the  taking,  by  the  defendant,  as  sheriff  of  the  oonnty 
of  Monroe,  on  the  4th  of  October,  1849,  under  two  executions,  one 
in  favor  of  George  C.  Buell  against  Lyman  Bostwick,  issued  out 
of  the  supreme  court,  for  $565,69,  with  directions  to  levy  $85,07, 
with  interest  from  the  4th  of  October,  1849 ;  the  other,  in  favor 
of  Goman,  Hopkins  and  Lathrop,  against  said  Bostwick,  for 
$988,50,  with  directions  to  levy  that  amount,  with  interest  from 
October  2d,  1849.  The  answer  alledged  the  goods  to  be  the 
property  of  Bostwick,  and  in  his  possession  as  a  retail  grocer, 
he  carrying  on  business  as  such,  with  the  goods  in  question,  at 
Store  No.  8,  Front-street,  Rochester,  the  goods  constituting  his 


882  CASES  lif  THE  8UPKEME  COURT. 

EdgeU  17.  Hart. 

Stock  in  trade  as  such  merchant,  and  that  he  was  proceeding  to 
sell  the  goods  in  the  usual  course  of  business,  as  such  merchanti 
with  the  knowledge  of  the  plaintiff,  and  was  treating  them  as 
his  own  property.  That  the  goods  in  question  constituted  the 
balance  of  a  large  stock  out  of  which  Bostwick  had,  with  the 
knowledge  of  the  plaintiff,  been  carrying  on  the  said  business 
for  more  than  a  year  previous,  for  the  purpose  of  making 
profits,  &C.  under  and  in  his  own  name  and  for  his  own  benefit. 
The  answer  further  stated,  that  the  goods  mentioned  in  the 
complaint  were  of  the  value  of  $863;10,  and  the  defendant  de- 
manded judgment  for  that  sum,  with  interest  from  October  25th, 
1849,  the  day  on  which  the  goods  were  taken  by  the  coroner, 
with  costs,  &c. 

The  reply  admitted  that  the  defendant  was  sheriff,  &c. ;  and 
that  as  such,  on  or  about  October  4th,  1849,  by  virtue  of  the 
executions  mentioned  in  the  answer,  he  levied  upon  the  goods 
in  question,  took  them  into  his  possession,  and  detained  them 
until  they  were  taken  from  him  by  virtue  of  proceedings  in  this 
action.  The  reply  denied  that  the  goods,  at  the  time  of  the  levy, 
were  the  property  of  Bostwick.  And  the  plaintiff  claimed  them 
by  virtue  of  a  chattel  mortgage,  executed  by  Bostwick  to  the 
plaintiff  on  the  14th  of  August,  1849,  and  dated  on  that  day. 
The  mortgage,  a  copy  of  which  was  annexed  and  referred  to  in 
the  reply,  was  expressed  to  be  for  the  consideration  of  $1000, 
and  conveyed  to  the  plaintiff  '^  all  groceries,  provisions,  prodnoe^ 
fixtures,  &c.  &o.  and  uU  other  goods  and  chattels  whatsoever, 
mentioned  and  expressed  in  the  schedule  hereto  annexed,  now 
remaining  and  being  in  the  store  No.  8,  Front-street,  in  the  dty 
of  Rochester."  The  condition  of  the  mortgage  was  to  pay  tlH» 
plaintiff  $1000,  as  follows :  '^  $100  in  12  months ;  $100  in  IS 
months ;  $100  in  14  months ;  $100  in  15  months ;  $100  in  IS 
months ;  $100  in  17  months ;  $100  in  18  months ;  $100  in  19 
months ;  $100  in  20  months,  and  $100  in  21  months,  all  from 
the  14th  of  August,  1848,  with  interest  after  six  months  from 
the  date  of  said  notes  and  amounts  specified."  The  mortgage 
then  contained  a  provision  that  in  case  of  non-payment,  &o.  tiie 
mortgagee  might  enter  the  premises  of  the  mortgagor,  &c.  and 
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take  and  sell  the  goods,  and  after  satisfying  the  moneys  due, 
and  expenses  of  sale,  Sec.  to  return  the  overplus  to  the  mort- 
gagor. It  then  provided  that  until  default  in  payment,  &c.  the 
mortgagor  should  continue  in  possession  of  the  goods,  and  the 
full  and  free  enjoyment  of  the  same,  unless  the  mortgagor  or 
some  other  person  should  attempt  to  sell,  assign,  secrete,  remove 
or  otherwise  dispose  of  them  in  any  way  whatever,  in  which 
case  the  mortgagee  was  to  be  at  liberty  to  take  immediate  pos- 
session, and  keep  the  same  until  default  in  payment,  and  then 
sell  them  as  aforesaid.  A  schedule  of  goods,  Sec.  was  annexed 
to  the  mortgage,  at  the  end  of  which  was  the  following :  "  To- 
gether with  all  other  articles  mentioned  and  specified  in  a  bill 
of  sale  this  day  executed  by  the  party  of  the  second  part  to  the 
said  party  of  the  first  part ;  and  to  include  also,  all  other  articles 
of  a  like  nature,  which  may  be  put,  or  which  may  bo  in  said 
store  whenever  said  party  of  the  second  part  may  be  entitled  to 
enforce  the  within  mortgage ;  said  party  of  the  first  part  not  to 
sell  any  of  the  said  goods  upon  credit.  If  any  of  the  said  goods 
are  sold  upon  credit,  that  shall  be  sufficient  cause  of  forfeiture 
of  the  within  mortgage,  and  entitle  said  Edgell  to  treat  the  same 
accordingly,  at  his  election."  The  reply  further  stated,  that  the 
mortgage  was  given  in  good  faith,  and  without  aty  intent  to 
defraud  the  creditors  of  Bostwick,  or  any  one  else.  It  also 
stated  that  the  defendant,  after  the  levy,  advertised  the  goods 
for  sale  under  the  executions ;  also,  a  demand  and  refusal  to 
deliver  the  goods,  before  the  commencement  of  the  action.  The 
reply  denied  that  the  goods  were  of  the  value  of  $863,10,  and 
stated  that  since  the  plaintiff  received  them,  they  were  sold  for 
about  $650,  which  he  believed  their  full  value ;  and  claimed 
that  the  levy  and  offer  to  sell  by  the  defendant,  entitled  the 
plaintiff  to  the  possession  and  ownership  of  the  goods. 

On  the  trial  at  the  Monroe  circuit,  in  December,  1849,  before 
Bill,  justice,  the  demand  of  the  goods  by  the  plaintiff  before  the 
eommencement  of  the  action,  and  the  defendant's  refusal  to  de- 
liver them,  was  admitted ;  and  that  the  defendant,  as  sheriff, 
had  advertised  the  goods  for  sale  before  the  demand  was  made. 
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It  was  also  admitted  that  the  facts  stated  in  the  answer  and  not 
denied  in  the  reply,  were  true,  as  stated  in  the  answer. 

It  appeared  by  the  evidence  of  Henry  H.  Lambert,  the  only 
witness  sworn  on  the  trial,  that  Bostwick  bought  out  the  plain- 
tiff in  August,  1848.  That  an  inventory  of  the  goods  was  taken, 
which  amounted  to  over  $2000,  for  which  Bostwick  was  to  pay 
$100  a  month  until  all  was  paid  for.  The  store.  No.  8,  Front- 
street,  where  the  goods  were,  and  where  the  inventory  was  taken, 
was  kept  open  while  they  were  taking  the  inventory,  and  nothing 
was  concealed.  Notes  were  given  for  the  payments,  and  Bost- 
wick gave  a  mortgage  on  the  goods  to  secure  the  notes.  The 
plaintiff  had  been  in  the  same  business,  and  then  went  into  an- 
other business  near  by,  on  the  same  street.  The  witness  remained 
in  the  store  as  clerk  to  Bostwick.  He  had  previously,  and  up 
to  the  sale  to  Bostwick,  been  clerk  to  the  plaintiff.  Eleven  or 
twelve  of  the  notes  had  been  paid.  The  chattel  mortgage,  a  copy 
of  %rhich  was  annexed  to  the  reply,  dated  August  14,  1849,  was 
then  produced,  and  proved,  with  the  schedule  thereto  annexed. 
The  notes  were  given  with  a  former  chattel  mortgage  in  1848. 

Bostwick  continued  the  business  until  the  8d  October,  1849, 
when  the  defendant  took  possession.  The  September  note  had 
then  been  paid.  There  had  then  been  eleven  of  the  notes  paid.* 
They  were  regularly  paid  as  they  became  due,  as  long  as  Bost- 
wick. remained.  He  went  away,  to  California,  the  week  before 
the  store  was  closed.  The  property  mentioned  in  the  complaint 
was  part  of  the  property  taken  by  the  sheriff,  and  was  the  same 
as  contained  in  the  mortgage  given  in  August,  1849,  and  was  in 
the  store  at  the  time  of  the  mortgage.  •  The  property  was  de- 
scribed in  the  complaint  as  being  worth  at  the  time  the  sheriff 
took  it,  $801,68.  It  was  worth,  in  the  opinion  of  the  witness, 
$700,  and  had  been  in  the  store  since  the  giving  of  the  last 
mortgage.  On  cross-examination  by  the  defendant's  eounsel, 
the  witness  testified  that  Bostwick  bought  of  Gomada,  Hopkins 
&  Co.,  the  plaintiffs  in  one  of  the  executions  mentioned,  fram 
$1800  to  $2000  worth  of  goods.  His  first  purchase  of  tiiem 
was  in  the  fall  of  1848,  amounting  to  about  $900.  The  next 
«zid  hist  was  in  the  spring  of  1849.    There  was  then  a  ooasid- 
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erable  part  of  the  goods  sold  which  had  been  purchased  of  the 
plaintiff.  When  the  first  mortgage  was  given  he  had  purchased 
no  goods  of  Ooman,  Hopkins  &  Go.  The  first  mortgage  was 
upon  no  goods  but  those  bought  of  the  plaintiff,  which  amounted 
to  about  $2200.  From  the  14th  August,  1848,  until  the  spring 
purchase  in  1849,  Bostwick  had  sold  from  $1000  to  $1500  of 
the  goods.  When  the  sheriff  made  the  levy  the  goods  in  the 
store  amounted  to  about  $1200  by  the  inventory  then  taken,  at 
cost  prices.  The  plaintiff  then  read  in  evidence  the  chattel 
mortgage  and  schedule,  of  which  copies  were  annexed  to  the  re- 
ply, and  which  had  been  proved.  The  mortgage  was  filed  in 
Monroe  county  clerk's  office,  August  15th,  1849.  The  plaintiff 
also  read  in  evidence  the  mortgage  given  by  Bostwick  at  the 
time  of  the  purchase  in  August,  1888,  which  had  been  filed  in 
Maiuroe  county  clerk's  office,  August  14, 1848.  It  also  appeared 
by  the  testimony  of  the  witness  Lambert,  that  when  he  and 
Bostwick  bought  clothing  and  necessaries  for  themselves  and 
Bostwick's  family,  Bostwick  gave  due  bills  payable  in  goods  out 
of  the  store,  and  paid  his  family  expenses  out  of  the  store. 
Bostwick  and  his  family  took  goods  from  the  store  as  they 
wanted  them,  up  to  the  time  of  the  levy,  in  small  quantities. 
The  plaintiff  was  not  in  the  store  very  often,  but  usually  passed 
the  store  on  his  way  to  his  meals.  That  the  schedule  was  drawn 
in  1848,  and  annexed  to  and  filed  with  the  first  mortgage,  from 
which  it  was  taken  off  and  annexed  to  the  second  mortgage,  and 
filed  with  it.  The  schedule  now  annexed  to  the  second  mortgage 
was  the  same  that  was  filed  with  the  first  one.  All  the  articles 
mentioned  in  the  complaint  were  contained  in  the  schedule.  The 
goods  purchased  of  Coman,  Hopkins  &,  Co.,  in  the  fall  of  1848, 
had  been  all  paid  for.  The  goods  mentioned  in  the  schedule 
were  of  the  same  kind  and  nature  as  those  mentioned  in  the 
complaint.  About  $380  to  $840  of  the  goods  taken  by  the  de-. 
iJMidaiit  came  firom  Ooman,  Hopkins  &  Co.,  and  the  balance,  nearly 
all;  from  Edgell,  the  plaintiff.  When  the  schedule  was  taken  from 
the  first  and  annexed  to  the  second  mortgage,  there  was  added 
to  it  '^1  pair  Fairbanks'  patent  floor  scales,  500  lbs.  cheese." 

The  defendant's  counsel  moved  for  a  nonsuit  on  several  groundsy 
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whicli  are  mentioned  in  the  opinion  of  the  court.  The  motiea 
was  overruled  by  the  judge,  who,  at  the  request  of  the  counsel 
for  the  plaintiff,  submitted  to  the  jury  as  a  question  of  fadi 
whether  the  plaintiff  had  repelled  the  presumption  of  fraud 
arising  from  want  of  immediate  delivery,  and  actual  and  eontin; 
ned  change  of  possession,  by  making  it  to  appear  that  the  mort- 
gage was  made  in  good  faith,  and  without  any  intent  to  defraud 
creditors  or  purchasers.  The  judge  also  submitted  to  the  jury 
the  following  question  in  writing,  viz. :  '^  Was  the  mortgage  to 
the  plaintiff  by  Bostwick  intended  to  hinder  or  delay  the  cred- 
itors of  Bostwick  in  the  collection  of  their  debts  ?"  And  the 
judge  instructed  the  jury,  that  if  they  found  the  above  question 
of  fact  for  the  plaintiff,  they  would  of  course  answer  the  question 
submitted  to  them  in  writing,  in  the  negative ;  if  for  the  defendr 
ant,  they  would  answer  it  in  the  affirmative.  ^ 

The  jury  found  a  verdict  for  the  plaintiff,  and  that  the  value 
of  the  property  was  $700.  And  they  also  answered  the  ques- 
tion submitted  to  them  by  the- judge  in  writing  in  the  negative; 
The  court  thereupon  ordered  the  case  to  be  reserved  for  consid- 
eration and  argument,  and  that  a  case  should  be  made  accord- 
ingly. The  case  was  brought  to  argument  at  a  special  term  in 
Monroe  county,  on  the  11th  May,  1850,  and  on  the  15th  of  the 
same  month  judgment  was  rendered  on  the  verdict  for  the  plain- 
tiff.   The  defendant  appealed./ 

C  TwJcer^  for  the  a{)pellant. 

jB.  Griffen^  for  the  respondent 

By  the  Court,  Welles,  J.  After  the  evidence  was  dosed, 
the  defendant's  counsel  moved  for  a  nonsuit,  upon  the  following 
among  other  grounds :  That  the  chattel  mortgage  under  whidi 
the  plaintiff  claimed,  was  fraudulent  in  law  and  void,  in  permifc- 
ting  the  mortgagor  not  only  to  retain  the  possession  and  eiqoy* 
ment  of  the  property,  but  also  to  sell  the  same ;  and  in  assuming 
to  mortgage  property  which  Bostwick  might  put  into  the  store 
after  the  giving  of  the  mortgage ;  and  also  by  reason  of  its  bang 
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ft  general  mortgage  of  all  groceries,  <fec.  without  a  particular 
description ;  and  that  the-mortgage  created  a  trust  for  the  use 
of  Bostwick.  The  circuit  judge  declined  to  nonsuit  the  plaintiff, 
and  put  the  case  to  the  jury  on  the  questions  whether  the  plain- 
tiff had  repelled  the  presumption  of  fraud  arising  from  want  of 
immediate  delivery  and  actual  and  continued  change  of  posses- 
sion of  the  goods  mortgaged,  by  making  it  appear  that  the  mort- 
gage was  made  in  good  faith,  and  without  any  intent  to  defraud 
creditors  or  purchasers ;  and  whether  the  mortgage  was  intend- 
ed to  hinder  or  delay  the  creditors  of  Bostwick. 

If  the  question  was  upon  the  mortgage  alone,  aside  from  the 
provisions  at  the  end  of  the  schedule  annexed  to  it,  I  should 
think  the  nonsuit  was  properly  refused.  The  instrument,  with- 
out reference  to  those  provisions,  was  an  ordinary  chattel  mort- 
gage, containing  stipulations  for  the  benefit  and  security  of  the 
mortgagea^  none  of  which,  that  I  am  aware  of,  have  ever  been 
regarded  as  contrary  to  law ;  and  the  objections  to  it  growing 
out  of  the  evidence,  and  relating  to  the  intention  of  the  parties, 
were  purely  questions  of  fact  for  the  jury.  {Smith  4*  Hoe  v. 
Acker,  23  Wend.  653.) 

The  schedule  or  inventory  of  property  annexed  to  the  mort- 
gage, however,  contained  the  following  clause :  "  Said  party  of 
the  first  part  not  to  sell  any  of  said  goods  upon  credit.  If  any 
of  the  said  goods  are  sold  upon  credit,  that  shall  be  sufficient 
cause  of  forfeiture  of  the  within  mortgage,  and  entitle  the  said 
Bdgell  to  treat  the  same  accordingly,  at  his  election."  This,  it 
seems  to  me,  must  be  taken  as  part  and  parcel  of  the  mortgage, 
and  as  qualifying  its  effect.  Without  the  schedule,  the  mort- 
gage was  a  nullity,  as  there  was  no  property  but  that  enume- 
rated in  the  schedule,  upon  which  it  could  operate.  In  taking 
the  mortgage,  the  plaintiff  took  with  it  the  schedule  and  the 
stipulations  and  provisions  connected  with  it.  Jaking  both  pa- 
pers together — the  mortgage  and  schedule — I  think  the  agree- 
ment fairly  to  be  deduced  is,  that  Bostwick,  the  mortgagor,  was 
at  liberty  to  sell  the  goods,  provided  he  sold  for  ready  pay  and 
not  upon  credit ;  and  that  he  might  sell  upon  credit,  subject  to 
^e  plaintiff's  right  to  object  to  such  sales,  which  he  might  or 
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might  not  exerclBe,  at  his  election.  I  am  aware  that  the  mort- 
gage contains  a  provision  allowing  the  mortgagee  to  take  posses- 
sion in  case  the  mortgagor  or  any  other  person  should  attempt 
to  sell  the  property.  If  this  conflicts  with  the  schedule,  I  think 
it  must  give  way  to  it,  as  the  mortgage  is  wholly  dependent 
upon  the  schedule  for  its  vitality. 

/^The  question  then  is,  whether  the  transaction  as  it  appears 
upon  the  face  of  these  papers,  as  thus  interpreted,  can  be  sus- 
tained.   I  am  clearly  of  the  opinion  that  it  cannot. 

In  Wood  V.  Lowry  (17  Wend,  492,)  where  goods  were  fur- 
nished by  a  merchant  in  town  to  a  merchant  in  the  country,  to 
enable  him  to  carry  on  his  business  in  his  own  name,  and  he  took 
a  chattel  mortgage  on'the  goods  as  security  for  their  payment,  and 
the  mortgagor  took  the  goods  into  the  country  and  proceeded  to 
sell  them  in  the  usual  course  of  business,  it  was  held  that  they 
were  liable  to  execution  in  favor  of  any  other  creditor,  nothwith- 
standing  the  mortgage.)  It  is  said  that  this  case,  with  several 
others  decided  by  the  late  supreme  court,  previous  to  the  decision 
of  Smith  ^  Hoe  v.  Acker,  has  been  overruled  by  the  latter 
case.  That  all  the  doctrines  laid  down  in  those  cases  are  over- 
ruled, I  deny.  They  are  still,  in  my  judgment,  good  authority 
on  the  questions  they  decide,  excepting  only  so  far  as  they  have 
been  overruled  by  the  case  of  Hoe  v.  Acker.  As  I  understand 
that  case,  the  judgment  of  the  supreme  court  was  reversed  upon 
the  single  point  that  the  question  of  fraudulent  intent  shoold 
have  been  submitted  as  a  question  of  fact  to  the  jury.  So  &r, 
and  so  far  only,  I  believe  it  has  been  regarded  as  authority,  and 
followed.  There  was  no  objection  to  the  form  of  the  mortgage 
in  that  case ;  but  the  circuit  judge  held  as  matter  of  law  that 
the  reasons  for  not  delivering-  possession  of  the  property  mort- 
gaged, were  insufficient ;  and  that  the  mortgage  must  therefore 
be  taken  and  deemed  as  fraudulent  and  void  by  reason  of  the 
statute.  The  court  for  the  correction  of  erors  held  that  the 
sufficiency  of  those  reasons  was  a  question  of  fact,  which  the 
circuit  judge  should  have  submitted  to  the  jury,  and  therefore 
reversed  the  judgment  of  the  supreme  court.  But  where  the 
illegality  of  the  transaction  stands  out  upon  its  face,  upon  the 
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yery  papers  under  which  the  plaintiff  claims  title,  as  I  think  it 
does  in  the  present  case,  it  becomes  a  question  of  the  legal  con- 
stmction  of  the  papers,  and  upon  that  question  there  is  nothing 
to  submit  to  the  jury.  This  must  be  so ;  otherwise,  if  the  mort- 
gage contained  an  express  declaration  that  its  sole  object  was  to 
hinder  or  delay  creditors,  and  to  protect  the  property  from  exe- 
cutions, for  the  benefit  of  the  mortgagor,  the  court  would  have 
no  right  to  interfere,  and  the  question  must  be  submitted  to  the 
jury.  I  confess  I  am  unable  to  distinguish  this  case  in  prin- 
ciple from  the  case  of  Wood  y.  I^nory,  {supra.)  Bostwick  had 
the  right  secured  to  him,  if  the  transaction  is  to  be  upheld,  of 
Belling  the  goods,  provided  he  sold  for  ready  pay,  without  restric- 
tion of  price  or  quantity,  and  withqut  being  under  obligation  to 
apply  the  proceeds  to  the  payment  of  the  plaintiff  or  any  other 
creditor.  He  might  sell  every  dollar's  worth  and  put  the  money 
in  his  pocket,  and  set  all  his  creditors  at  defiance,  so  far  as  the 
ordinary  remedy  for  collection  of  debts  by  judgment  and  execu- 
tion is  concerned.  This  power  in  a  debtor  is  not  to  be  tolerated. 
Chattel  mortgages  are  regarded  with  suspicion,  on  account  of  the 
ready  means  they  afford  to  debtors,  of  covering  their  property 
from  the  reach  of  their  creditors.  They  ought  never  to  be  held 
valid  where  their  object  appears  to  be  any  thing  beyond  a  fair 
bona  fide  security  for  a  just  debt.  That  is  their  only  legitimate 
object  and  oJQBce.  Benefit  to  the  mortgagor  is  no  part  of  theilr 
theory.  In  their  results,  debtors  may  be  benefited  by  obtaining 
credit  through  their  means ;  but  still  their  primary  object  is  the 
security  of  a  bona  fide  debt,  and  nothing  else.  As  this  case 
presents  a  violation  not  only  of  wholesome  and  sound  policy,  but, 
as  I  conceive,  of  well  settled  law,  the  judgment  of  the  special 
term  should  be  reversed  for  the  error  of  the  circuit  judge  in  re- 
fusing a  nonsuit.  It  therefore  becomes  unnecessary  to  discuss 
the  other  points  rsdsed  upon  the  argument. 

The  judgment  of  the  special  term  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

[Monroe  General  Term,  June  8, 1851.     Welles ^  Sddm  and  JohnsoUj  Jas- 
tices.] 
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Vanderkar  vs.  The  Rensselaer  and  Saratoga  Rail- 
road Company. 

The  provision  in  the  statute  of  1848  requiring  railroad  companies  to  construct 
and  maintain  cattle-guards  at  all  road-crossings,  sufficient  and  suitable  to 
prevent  cattle  and  animals  iVom  getting  on  the  railroad,  does  not  apply  to 
streets  in  cities  or  viilages. 

Accordingly,  where  a  railroad  track  was  laid  through  one  of  the  streets  of  a 
village,  and  at  tlie  end  of  the  street  it  entered  upon  a  bridge  extending 
across  a  stream ;  Held  that  the  railroad  company  were  not  bound  to  erect 
a  cattle-guard  at  the  entrance  upon  the  bridge ;  and  that  they  were  not 
liable  for  the  value  of  an  animalMestroyed  by  the  locomotive  in  passing 
over  the  bridge ;  there  being  no  charge  of  negligence. 

The  statute  makes  an  obvious  distinction  between  roads  and  streets.  Cattle- 
guards  in  the  streets  of  a  city  or  village  would  bo  nuisances.    Per  HanOj  J. 

Appeal  by  the  defendants  from  a  judgment  of  the  Saratoga 
county  court.  The  suit  was  commenced  before  a  justice  of  the 
peace  to  recover  the  value  of  a  hog,  thrown  off  a  bridge,  in  the 
village  of  Waterford,  by  the  engine  of  the  defendants  and  killed. 
The  complaint  alledged  that  the  defendants  were  a  body  corpo- 
rate and  politic,  organized  under  chapter  131  of  the  laws  of  the 
state  of  New- York,  passed  April  14, 1832,  and  the  several  acts 
amending  the  same ;  that  said  defendants  had  existed  and  car- 
ried on  business  in  their  corporate  capacity,  as  a  railroad  corpo- 
ration, for  the  last  four  or  five  years  and  longer ;  that  said  rail- 
road was  originally  constructed,  and  is  yet,  located  so  as  to  pass 
through  the  town  of  Waterford,  and  into  and  through  the  town 
of  Watervliet,  adjoining  said  town  of  Waterford ;  that  the  said 
railroad  crossed  the  line  between  the  said  towns  of  Waterford 
and  Watervliet,  on  a  bridge  belonging  to  said  defendants,  con- 
structed for  that  purpose  across  the  branch  of  the  Mohawk  river, 
at  the  village  of  Waterford ;  that  the  north  entrance  of  the  rail- 
road' to  said  bridge  at  Waterford,  was  from  a  common  highway 
or  street,  leading  through  said  village,  and  along  which  the  de- 
fendants' railroad  passes,  down  to  the  entrance  of  said  bridge,  or 
the  draw  part  thereof,  and  which  said  public  highway  or  street 
was  a  public  street  or  highway  of  said  village  long  before  the 
said  defendants  were  incorporated,  and  had  ever  since  continued 
to  be  used  as  such  public  highway  or  street,  and  the  southern 
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terminus  or  end  of  said  street,  at  and  before  the  entrance  of  said 
bridge  and  railroad,  was  at  the  bank  of  the  said  branch  of  the 
Mohawk  river,  and  at  the  entrance  to  said  bridge,  or  where  the 
north  abutment  of  said  bridge  stands ;  that  the  defendants  had 
never  erected,  constructed  nor  maintained  any  cattle  guards  or 
guard  at  the  termination  of  said  street  or  highway  and  entrance 
to  the  defendants'  said  bridge,  as  by  stati^te  the  said  defendants 
were  bound  to  do,  for  the  purpose  of  preventing  cattle,  swine, 
&,c.  passing  from  said  street,  on  to  and  across  the  said  railroad 
bridge  and  railroad ;  that  in  oonsequence  of  said  omission  and 
neglect,  a  hog,  the  property  of  said  plaintiff,  accidentally  escaped 
from  the  enclosure  and  premises  of  said  plaintiff,  at  Waterford, 
and  passing  down  the  said  public  street,  went  on  to  said  bridge 
from  said  street  and  on  a  part  of  said  railroad  not  lying  in  said 
highway  or  street  of  said  village,  but  on  a  portion  of  said  road 
owned  exclusively  by  the  defendants,  at  a  distance  south  of  the 
terminus  of  said  public  street^  was  run  over  and  killed  by  the 
defendants'  locomotive  en^ne,  &c. 

The  defendants  by  their  answer  denied  that  they  were  required 
or  bound  by  any  statute  or  otherwise  to  erect,  construct  or  main- 
tain any  cattle-guards  or  guard,  at  the  terminus  of  said  street 
or  highway  and  entrance  to  the  defendants'  bridge,  for  the  pur- 
pose of  preventing  cattle,  swine,  &c,  passing  from  ssdd  street 
on  to  and  across  the  bridge  and  railroad.  They  further  denied 
the  killing  of  the  hog ;  and  insisted  that  if  he  was  killed  they 
were  not  liable  therefor.  They  further  answered  that  they  ob- 
tained authority,  permission  and  license  from  the  trustees  of  the 
village  of  Waterford,  to  construct  and  build  and  lay  down  their 
said  track  or  railroad  through  and  upon  Second-street  in  the 
village  of  Waterford  aforesaid ;  that  they  paid  large  sums  of 
money  by  way  of  damages  to  owners  of  lots  located  on  said 
Second-street,  arising  from  locating  the  track  upon  said  street ; 
that  said  Second-street  is  intersected  at  right  angles  and  crossed 
by  several  others  of  the  streets  of  said  village ;  that  said  Second- 
atreet  is  now  and  has  Been  ever  since  the  said  defendants  laid 
down  their  track  on  said  street,  used  as  a  public  street  and  high- 
Wij  ttoroughout  its  whole  length ;  and  that  the  defendants  had 
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no  right,  authority,  license  or  permission  to  obstruct,  by  cattle- 
guards  or  otherwise,  the  free,  full  and  perfect  public  use  of  said 
street  as  a  public  highway  ;  but  on  the  contrary,  the  defendants, 
as  a  condition  for  the  right  and  privilege  of  laying  said  track  upon 
said  street,  were  to  leave  the  street  in  such  a  condition  that  it 
might  be  used  and  enjoyed  by  the  public  as  a  public  highway. 
And  they  denied  that  there  was  any  road  or  street  of  said  village, 
which  crossed  said  railroad  track  at  the  southern  terminus  of 
said  Second-street  and  entrance  to  the  defendants'  said  bridge ; 
that  they  are  liable  to  and  required  to  keep  and  maintain  a  public 
way  from  the  town  of  Watervliet,  across  their  said  bridge  to  the 
town  of  Waterford,  for  the  passage  of  the  teams,  cattle,  &Ai.  of 
Hugh  Peebles,  his  heirs  and  assigns,  &c. 

The  plaintiff  proved  the  killing  of  the  hog,  and  the  value 
thereof.  The  hog  was  on  the  bridge,  at  the  time,  on  the  track 
of  the  railroad,  distant  about  five  feet  from  the  south  end  of  the 
bridge.  It  was  hit  by  the  cow-scraper  or  fender  attached  to  and 
in  advance  of  the  engine,  and  thrown  off  the  bridge.  The  justice . 
rendered  a  judgment  in  favor  of  the  plaintiff  for  $8  damages,  be- 
sides costs ;  and  on  appeal  to  the  county  court  the  judgment  was 
affirmed. 

KirtUmd  ^  Seymour y  for  the  appellants. 
E.  F.  BuUard,  for  the  respondents. 

By  the  Qmrt,  Hand,  J.  The  complaint  in  this  case  does  not 
make  any  charge  of  negligence  in  the  management  of  the  engine, 
or  in  running  upon  the  road,  as  producing  the  accident ;  but 
puts  the  cause  upon  the  naked  point  that  there  should  have  been 
a  guard,  or  what  is  called  a  cattle-guard,  at  the  entrance  upon 
ike  bridge  at  the  end  of  Second-street  in  Waterford.  The  de- 
fendants insist  that  the  bridge  furnished  a  passage  way  to  the 
people  on  Hauver  island.  But  I  find  nothing  in  their  charter 
that  requires  the  defendants  to  furnish  such  way ;  and  if  the 
law  require  a  cattle-guard  at  this  place,  the  defendants  caomei 
make  any  bargain  with  individuals,  that  will  exonerate  tBenr 
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fiom  the  perfonnance  of  a  duty  impoeed  upon  them  hy  statute. 
The  V9Be  then  depends  upon  the  construction  of  the  statute. 
It  ia  conoeded  that  a  street  reaches  quite  to  the  bridge ;  but  no 
road  or  street  crosses  the  railroad  at  this  place,  nor  within  some 
distance.  The  statute  of  1848  required  rail-road  companies  to 
conitruct  and  maintain  cattle-guards  at  all  road-crossings,  suffi- 
cient and  suitable  to  prevent  cattle  and  animals  from  getting  on 
the  railroad ;  and  until  this  was  done,  they  were  liable  for  all 
damages  done  to  them.  {Laws  of  1848,  e%.  140,  §  42.)  And 
also  by  the  act  of  1850,  {Laws  of  1850,  ch.  140,  §  44,)  they  are 
to  construct  and  maintain  cattle-guards  at  all  road-crossings, 
suitable  and  sufficient  to  prevent  cattle  and  animals  from  getting 
on  to  the  railroad.  This  action  was  commenced  on  the  first  of 
April,  1850,  and  the  railroad  act  of  that  session  took  effect  on 
the  2d  day  of  April  of  that  year.  80  no  question  arises  as  to 
which  act  controls  the  case;  unless  it  is  affected  by  the  subse- 
quent repeal  of  the  first  act. 

But  neither  the  provisions  of  the  act  of  1850,  or  its  repealing 
clause,  took  away  the  plaintiff's  cause  of  action,  if  he  had  any 
under  the  act  of  1848.  It  was  not  a  penalty  that  he  claimed,  > 
but  damages  for  an  injury  to  his  property ;  and  if  by  the  law  of 
the  land  he  had  a  right  of  action  for  that,  it  was  not  taken  away 
by  the  repeal  of  the  statute. 

But  the  company,  by  that  law,  were  not  obliged  to  make  a 
cattle-guard  at  the  end  of  this  bridge.  Admitting,  what  it  is 
not  necessary  now  to  dedde,  that,  had  this  been  at  the  end  of  a 
common  highway  in  the  country,  the  defendants  would  have  been 
liable,  still  they  are  not  in  this  case.  It  was  not  a  "  road-cross- 
ing'' within  the  meaning  of  the  statute.  The  sections  in  relation 
to  ringing  bells  and  putting  up  boards  to  give  warning,  require 
these  acts  to  be  done  at  the  crossings  of  roads  or  streets.  But 
0attle-gnards  in  the  streets  of  a  city  or  village  would  be  nuisttaces. 
Th6  requirement,  as  to  them,  is  on  road-crossings ;  the  statute 
very  properly  making  an  obvious  disljnction  between  roads  and 
Btseets.  If  then  the  defendants  are  liable  to  make  good  this 
lots  for  want  of  cattle-guurds,  it  must  be  on  the  ground  of  neg- 
hgsmBj  irrespective  of  the  statute.    It  may  be  negligence  not 
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to  have  some  guard  or  protection  at  this  place.    But,  as  we 
have  seen,  the  case  is  not  placed  upon  that  foundation  in  the 
complaint,  nor  was  any  proof  given  upon  that  question  nor  irte 
that  point  taken  in  the  court  below. 
It  follows  that  the  judgment  must  be  reverered. 

[Essex  Qemtbbal  Term,  July  7, 1851.     WiUard,  Band  sod  Cody,  Jottices.! 


Faure  t;^.  Martin. 

The  defendant  agreed  to  sell  to  the  plaintiff  "  all  that  certain  Arm  or  lot  of 
land  now  in  her  possession  and  whereon  she  resides,  and  whereof  J,  M.  ^ed 
seised,  containing  ninety-six  acres,  be  the  same  more  or  less,  for  the  sum 
of  sixty  dollars  per  acre.''  Heldf  that  the  contract  was  for  the  sale  of  the 
fimn  in  bvJkf  and  not  by  the  acre;  the  mention  of  the  number  of  acres  being 
merely  descriptive,  and  not  of  the  essence  of  the  contract. 

In  an  action  by  a  purchaser  against  the  render,  for  relief,  on  the  gronnd  tiiat 
the  purchase  was  by  the  acre,  and  there  was  a  deflcieney  in  the  quantity 
represented ;  lapse  of  time  and  the  acceotance  of  a  deed,  constitute  a  good 
defense. 

Margaret  Faitre,  the  phinliff,  by  her  son  John  B.  Fanre, 
as  her  agent,  and  for  her  benefit,  on  the  11th  day  of  September, 
1846,  entered  into  an  article  of  agreement  under  seal,  wiih  the 
defendant,  .Oatharine  Martin,  of  Bed  Hook,  Dutchess  county, 
widow  of  Ja^^b  Martin,  deceased,  and  general  guardian  of  Beattie 
]^artin,  child  and  sole  heir  of  the  said  Jacob  Martin,  in  and  by 
which  said  Oatharme  Martin  agreed  to  sell  the  farm  of  land  in 
her  possession,  and  whereon  she  then  resided,  and  whereof  the 
said  Jacob  Martin  died  seised,  ^'containing  ninety-six  acres,  be 
the  same  more  or  less,  for  the  sum  of  sixty  dollars  per  acre;" 
and  the  said  John  B.  Faure  agreed  to  purchase  at  tiifi  said  price 
and  upon  said  terms  and  conditions.  Said  Catharine  Martiii 
further  agreed,  to  proceed  and  procure  the'order  of  some-prc^i^ 
court  to  enable  her  to  give  a  good  and  valid  title  thereto;  and 
she  agreed  to  convey  the  same  on  the  Ist  day  of  April,  1850^ 
provided  such  order  was  obtained.    The  title  to  ax^rtain  meacbw 
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lot  beloDgmg  to  said  farm,  contaiiimg  eight  acres,  more  or  less, 
was  in  cUspute,  and  a  snit  pending  to  test  the  title  thereto ;  if 
the  same  was  not  settled,  or  decided,  when  the  order  should  he 
obtained,  ihe  amount  of  the  purchase  money  of  that  portion  was 
not  to  be  paid  until  a  good  title  could  be  given  or  furnished ; 
but  in  any  event,  the  said  Catharine  agreed  to  convey  the  same, 
or  so  much  thereof  as  she  could  obtain.  On  the  first  day  of 
April,  1847,  Catharine  Martin  executed  the  deed  to  the  plainti£^ 
in  which  the  farm  was  described  according  to  a  deed  from  Ed- 
ward Radcliff,  execut(M:  of  Gertrude  Van  Ness,  deceased,  to  the 
said  Jacob  Martin,  except  as  to  quantity ;  said  Badcliff  deed, 
which  was  in  the  possession  of  said  Catharine  Martin,  and  un- 
known to  the  plaintiff,  stated  the  farm  to  contain  94  acres,  more 
or  less.  The  defendant,  in  her  deed  to  the  plaintiff,  stated  the 
farm  to  contain  96  acres.  And  upon  representation  that  the 
farm  did  contain  96  acres,  the  plaintiff  received  the  deed,  and 
paid  and  secured  the  pa3rment  of  the  sum  of  $5280 ;  $1100  of 
which  was  secured  by  mortgage  on  the  same  premises — ^which 
was  the  purchase  money  of  88  acres,  at  $60  per  acre.  And  in* 
asmuch  as  the  dispute  in  regard  to  the  meadow  lot  of  eight  acres, 
was  not  determined,  the  original  agreement  in  reference  thereto 
was  continued  between  the  parties ;  the  plaintiff  thereby  paying, 
securing  and  agreeing  to  pay  for  96  acres  of  land.  After  the 
execution  of  said  deed  of  the  1st  of  April,  1847,  and  the  giving 
of  said  mortgage  of  $1100,  the  plaintiff  discovered,  as  she 
alledged  in  her  complaint,  that  the  whole  farm,  including  the 
eight  acre  meadow  lot,  contained  only  86  acres  of  land ;  and  that 
the  farm  fall  short  10  acres  of  the  quantity  represented  and 
pretended  to  be  conveyed ;  and  that  the  said  mortgage  ought  to 
have  secured  only  the  sum  of  $500,  instead  of  $1100.  The 
complaint  also  charged  that  the  defendant  fitlsely,  fraudulently, 
and  with  knowledge  of  the  fact,  inserted  in  said  deed  a  larger 
nmaber  of  acres  than  was  contained  in  the  farm,  and  procured 
payment  of  and  security  for  a  larger  sum  of  the  purchase  money 
than  was  agreed  to  be  given  therefor  by  the  article  of  agre^ 
ment — thus  ^Hedging  both  mistake  as  to  quantity,  and  fraud  in 
the  conveyance  of  the  farm,  and  in  procuring  security  for  the 


396        CASES  IN  THE  SUPREME  COURT. 

Fanre  v.  MtrtiiL 

purchase  money.  These  allegations  of  the  oomplamt  were  denied 
by  the  answer.  The  plaintiff  also  alledged  that  a  sufficient  sum 
to  satisfy  the  mortgage,  deducting  the  number  of  acrea  abort  in 
said  farm,  was  tendered  to  the  defendant,  and  such  amoont 
brought  into  court,  and  a  satisfiiction  piece  demanded.  And 
that  after  the  making  of  such  tender,  the  defendani  proceeded 
to  make  foreclosure  of  said  mortgage  of  $1100.  The  plaintiir 
charged  that  she  had  only  78  acres  of  land,  and  had  ahrea^ 
paid,  and  secured  the  payment,  for  88  acres ;  and  that  witii  tits 
meadow  lot  of  eight  acres,  for  whidi  the  plaintiff  bad  agreed  to 
pay,  when  the  defendant  furnished  a  good  and  sufficieat  tilk 
thereto,  she  would  in  fact  only  haye  86  acres  in  all ;  whereas 
tiie  defendant,  if  she  be  permitted  to  collect  the  whole  amount 
of  said  mortgage  of  $1100,  would  have  succeeded  in  procunng 
payment  for  96  atares  of  land,  at  $60  per  acre.  The  plaintiff  td- 
lodged  in  her  complaint  that  the  litigation  and  dispute  in  referenoe 
to  said  meadow  lot  of  eight  acres,  had  beefi  closed,  and  that  ife 
defendant  had  been  and  was  able  to  obtain  and  give  to  the  plain- 
tiff a  pe;rfect  title  thereto^  or  some  part  thereof  and  had  been 
^requested  so  to  do^  but  that  she  utterly  declined  and  refiiaed  to 
obtain  and  give  any  such  title.  The  defendant  denied  that  ahe 
had  been  able  to  obtain  and  give  such  titie  to  some  or  any  part 
thereof.  The  plainti£^  in  her  reply,  stated  that  the  defiendaat 
could  haye  obtained  such  titie  upon  a  settiement  of  saA  Htiga* 
tion  and  dispute,  and  that  a  title  was  already  exeeuted  to  her, 
which  the  plaintiff  gave  notice  was  satisfactory.  But  that  tiie 
defendant  refused  and  still  refused  to  obtain  or  ^ye  any  soeh 
title.  The  plaintiff  demanded  the  following  relief:  Ist.  That 
the  defendant  be  restrained  firom  any  further  proeeedinga  in  tiie 
foreclosure  of  said  mortgage,  and  in  the  collection  of  the  amoont 
aecured  thereby,  and  that  she  execute  a  satisfaction  theracC 
^  That  the  defondant  perform  the  contract  on  her  part,  seas 
to  obtain  and  convey,  or  procure  for  the  plaintU^  tiie  title  to  the 
meadow  lot  of  eight  acres.  3d  Other  and  further  relief  dx. 
■  The  cause  was  tried  at  tiie  Dutchess  circuit,  in  December, 
1840,  before  Justice  Barculo.  The  plaintiff  introduced  and  read 
in  cFfidence  the  article  of  agreement^  for  the  sale  of  the  fiucm  and 
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'pMndfles  described  in  the  oompkint,  and  a  copy  wltereof  waa  aet 
out  in  the  defendant's  anawer ;  the  deed  of  the  said  premiaeSy 
dated  the  let  day  of  April,  1847,  from  Catharine  Martin  to  the 
plaintiff ;  and  the  af  tide  of  agreement,  mentioned  and  aet  forth  in 
Ae  plaintiff 'a  reply,  and  executed  at  the  time  of  the  giving  of 
tiie  deed^  on  the  lat  of  April,  1847,  aa  to  the  eight  acre  meadoiir 
lol  It  was  admitted  by  the  partiea,  aa  if  proved  in  the  canae, 
ihat.the  dispute  in  reference  to  the  eight  acre  lot  had  been  ter- 
minated adveraely  to  the  claima  of  the  said  Catharine  Martin. 
The  plaitttiff  alao  offered  to  prove  that  a  anffioi^t  aom  to  aatiafy 
the  aame,  deducting  the  number  of  acrea  abort  in  said  farm,  waSt 
cm  A*  26th  day  of  May,  1849,  duly  tendered  to  the  defendant, 
liy  the  plaintiff^  on  the  $1100  mortgage,  and  a  aatiafaotion  of 
the  aame  demanded,  which  the  defendant  refoaed ;  and  that  said 
sun  was  afterwards  paid  to  the  clerk  of  the  connty  of  Dntchesa, 
as  stated  in  the  complaint.  Alao,  that  the  premises  described 
in  said  mortgage  were  advertiaed  for  forecloaure,  as  set  forth  in 
ihe  plaintiff 'a  complaint,  and  the  anm  of  $1188»28,  the  whok 
amount  of  aaid  moH^age,  was  claimed  by  the  defendant  to  be 
dae  on  the  same  at  the  firat  publication  of  the  notice  on  the  4th 
day  of  July,  1849.  The  plaintiff  then  offinred  to  prove  by  a 
aorveyor^  that  there  was  in  iact  only  86  acrea  in  aaid  farm,  in- 
stead of  96  acrea^  aa  repreaented  in  the  agreement  and  deed; 
and  which  waa  unknown  to  the  plaintiff  until  after  the  deed  and 
mortgage  ware  executed.  To  the  introduction  of  thia  evidence, 
the  defendant'a  counad  objected,  and  the  court  rejected  it  The 
plaintiff  then  offered  to  prove  a  miatake  in  the  quantity  of  land 
supposed  to  be  contained  in  the  farm;  and  that  it  in  fact  con- 
fined ten  acres  less  than  repreaented  in  the  aaid  agreement  and 
deed ;  to  the  introduction  of  thia  evidence  the  defendant'a  coun- 
ael  alao  objected,  and  the  court  rejected  the  evidence.  The 
phiatiff  tlMn  offered  to  prove,  that  the  aaid  fann  contained 
only  86  3crea,  inatead  of  96  acrea ;  and  that  the  defendant 
at  the  time  of  making  the  agreement  and  also  at  the  time 
of  executing  the  deed,  fraadulttntly  concealed  the  fact  from 
the  plaintiff;  to  this  evidence  the  defendant'a  counael  objected, 
and  idle  court  also  rejected  it.    The  plaintiff's  counsel  then  of- 
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fared  fx>  prove,  that  at  the  time  of  making,  said  agreement,  and 
also  at  the  time  of  executing  the  deed  to  the  plaintiff,  the  de- 
fendant fraudulently  represented  the  fiarm  to  contain  96  acres, 
when  she  knew  from  surveys  and  title  deeds  in  her  possession, 
unknown  to  the  plaintiff,  that  it  contained  in  fact  but  86  acres. 
To  the  introduction  of  ^this  evidence  the  defendant's  counsel 
objected ;  the  court  rejected  it,  and  the  plaintiff's  counsel  ^- 
cepted.  His  honor,  the  justice,  further  decided,  that  under  the 
pleadings,  no  evidence  could  be  received  of  fraud,  or  mistake  in 
the  quantity  of  land  contained  in  said  farm ;  that  the  sale  under 
said  contract  was  a  sale  in  bulk,  and  not  by  the  acre ;  and  that 
the  plaintiff  was  not  entitled  to  any  allowance  for  a  deficiency 
in  the  quantity  of  land.  To  this  ruling  of  his  honor  the  plain- 
tiff's  counsel  excepted. 

The  plaintiff's  counsel  then  offered  to  prove,  that  after  the 
termination  of  the  suit  in  reference  to  the  eight  acre  lot,  and 
upon  a  settlement  of  the  mesne  profits  by  said  defendant,  and 
since  that  time,  the  defendant  was  tendered  a  deed  of  the  same 
by  the  parties  who  recovered  it,  at  $60  per  Acre,  and  requested 
to  accept  it ;  and  that  the  plaintiff  notified  her  it  was  satisfSau}- 
tory,  and  that  she  refused  to  receive  it ;  that  such  deed  was 
now  ready,  signed  by  various  owners  residing  at  different  places, 
to  be  delivered  as  aforesaid.  To  the  introduction  of  this  evi- 
dence the  defendant's  counsel  objected,  and  the  court  rejected 
it ;  to  which  the  plaintiff's  counsel  excepted.  The  judge  directed 
the  plaintiff  to  be  nonsuited,  and  she  appealed. 

J.  Thompson  and  J.  Rowley^  for  the  appellant. 

W,  Enoj  for  the  respondent. 

By  the  Courts  Barculo,  J.  I.  The  case  turns,  mainly,  upon 
the  construction  which  is  to  be  put  upon  that  clause  of  the 
agreement  by  which  the  defendant  agrees  to  sell  to  the  plaintiff, 
*'  All  that  certain  farm,  or  lot  of  land  now  in  her  possesnon, 
and  whereon  she  resides,  and  whereof  the  said  Jacob  Martin 
died  seised,  ccmtaining  ninety-six  acres,  be  the  sa^ote  more  or 
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less,  for  the  sum  of  sixty  dollars  per  acre;  to  be  paid  by 
the  said  party  of  the  second  part  in  manner  and  at  the  time 
hereinafter  mentioned."  The  plaintiff's  counsel  contends  that 
the  sale  of  the  farm  was  by  the  cure,  and  not  in  bulk ;  and, 
consequently,  that  she  is  only  to  pay  for  the  actual  number  of 
acres,  at  the  rate  of  sixty  dollars  an  acre ;  whjje  the  defendant 
claims  that  she  is  entitled  to  the  amount  of  purchase  money 
irhich  results  from  assuming  the  quantity  to  be  ninety-six  acres, 
and  multiplying  it  by  sixty.  It  is  our  business  to  determine 
irhich  of  these  positions  is  correct. 

In  his  commentaries,  Chancellor  Kent  lays  down  the  rule 
thus :  "  Whenever  it  appears  by  the  definite  boundaries,  or  by 
words  of  qualification,  as  'more  or  less,'  or,  'containing  by 
estimation,'  or  the  like,  that  the  statement  of  the  quantity  of 
acres  in  the  deed  is  mere  matter  of  description,  and  not  the 
essence  of  the  contract,  and  the  buyer  takes  the  risk  of  the 
quantity,  if  there  be  no  intermixture  of  fraud  in  the  case." 
(4  Kenfs  Com.  446.)  Here  the  plaintiff  contracted  for  the 
purchase  of  a  farmy  described  as  containing  ninety-six  acres, 
more  or  less.  The  mention  of  the  quantity  was,  evidently, 
merely  descriptive,  and  not  of  the  essence  of  the  contract. 
There  is  no  covenant  that  the  farm  shall  contain  any  specified 
quantity  of  land,  nor  any  provision  for  a  survey,  or  other  means 
of  ascertaining  the  exact  number  of  acres.  The  number,  "  ninety- 
six,"  was  used  only  to  determine  the  amount  of  the  purchase 
money.  The  contract,  in  this  respect,  is  of  the  same  import  and 
effect  as  if  it  had  been  a  sale  of  the  farm  for  $5760. 

n.  The  evidence  offered,  to  prove  fraud  and  mistake,  on  the 
trial,  was  properly  rejected,  for  the  reason  that  the  plaintiffliad 
not  framed  her  complaint  to  meet  such  a  state  of  facts.  For 
although  she  does  state  that  the  defendant  falsely  and  fraudu- 
lently caused  to  be  inserted  in  the  deed  a  larger  number  of  acres 
than  is  contained  in  said  &rm,  the  complaint  is  wholly  destitute 
<^  the  necessary  allegations  to  impeach  the  agreemerUj  on  the 
ground  of  fraud  or  mistake. 

m.  Anotiiier  difficulty  encountered  by  the  plaintiff  arises 
troDi  tbe  lapse  qf  time,  and  acceptance  of  a  deed.    The  coAtraet 
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was  made  September  11th,  1846.  On  the  Ist  of  April,  1847| 
she  accepted  a  deed,  paid  nearly  three-fourths  of  the  purchase 
money,  and  secured  the  residue  by  bond  and  mortgage,  and  pu4 
the  ^interest  thereon  up  to  the  year  1849.  The  agreement  has 
been  consummated,  and  the  plaintiff  is  too  late  to  avail  herself 
of  the  pretense  that  she  purchased  by  the  acre,  or  that  the  con- 
tract was  fraudulent. 

We  think,  therefore,  that  the  nonsuit  was  properly  granted, 
so  far  as  relates  to  that  branch  of  the  subject 

But  we  think  that  the  defendant  was  bound,  on  request,  to 
receive  the  deed  of  the  eight  acre  lot,  and  thus  perfect  the  plain- 
tiff's  title :  for  she  covenants  to  convey  so  much  of  the  same  as 
she  can  obtain.  The  plaintiff  shows  that  she  can  now  obtam 
the  whole.  She  must  therefore  be  decreed  to  receive  and  accept 
the  deed  offered,  on  being  paid  the  purchase  money  theyefiir. 
Neither  party  is  to  have  costs  of  the  appeaL 

Judgment  accordingly.(a) 

[Kings  GsNBRiL  Tcbm,  October  6»  1861.  McCoun,  Mme  and  £«raNfe, 
Justices.] 

(«)  Affirmed  in  ooart  of  i^^peali. 


The  People  ex  rel.  the  Roman  OathoUo  Orphan  Asylum  So* 
ciety  in  the  city  of  Brooklyn,  vs.  The  Boaed  of  Educatioi9 
OF  THE  CrrY  OF  Beookxtn. 

The  act  of  March  7,  1848,  which  declares  that  "  the  orphan  asylum  societies 
of  the  city  of  Brooklyn  shall  participate  in  the  distribution  of  the  school 
moneys  raised  f»  said  cifyi  in  proportion  to  the  nnmber  of  children  between 
the  ages  offour  andsizteen  who  haye  been  under  the  chai]g^  of  said  sodft- 
ties  dtring  the  past  year,  and  instructed  in  such  manner  as  is  usual  iuoon- 
mon  schools;  and  shaU  hereafter  be  annually  entitled  to  such  distributiTO 
share,  in  the  same  manner  and  to  the  same  extent  as  is  now  or  shaU  be 
proTided  in  respect  to  the  conmion  schools  of  said  dly,"  did  not  intend  to 
bsilDw  upon  the  asylum  societies  a  share  of  the  moneys  ariiin^-froia  the 
I  cStke  commdn  school  fmmL    Brown,  J.  dissented. 
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If  SQch  were  the  design  of  the  statute  it  would  be  m  conflict  with  the  9th  arti- 
cle of  the  constitution,  which  provides  that  the  capital  of  the  common  school 
ihnd  shall  be  inviolate,  and  that  the  revenue  thereof  shall  be  applied  to  the 
support  of  common  schools. 

The  operation  of  the  statute  is  confined  to  that  portion  of  the  moneys  which 
Is  raised  for  the  support  of  schools  by  tax  upon  the  property  of  the  city 
Brooklyn. 

The  schools  maintained  by  the  Roman  Catholic  Orphan  Asylum  Society  of  the 
city  of  Brooklyn  are  not "  common  schools"  within  the  meaning  of  the  con- 
stitution. 


Ich/    , 
of/ 


This  was  an  appeal  by  the  defendants  from  an  order  made  at 
a  special  term  of  the  court,  directing  a  peremptory  mandamus  to 
issue.  .  The  alternative  writ  recited  that  the  relator,  the  Roman 
Catholic  Orphan  Asylmn  Society  in  the  city  of  Brooklyn,  had 
under  it^  charge,  and  instructed  in  such  manner  as  was  usual  in 
C(Hnmon  schools,  an  average  number  of  125  children,  between  the 
ages  of  4  and  16  years  of  age,  for  and  during  the  year  1847 ; 
that  during  that  year,  the  Brooklyn  Orphan  Asylum  Society, 
(being  the  only  other  orphan  asylum  society  in  said  city,)  had 
also  under  its  charge,  and  instructed  in  such  manner  as  was 
usual  in  common  schools,  an  average  number  of  80  children,  be- 
tween the  ages  of  4  and  16  years  of  age ;  the  defendants,  the 
Board  of  Education  of  said  city,  on  the  7th  day  of  March,  1848, 
had  for  distribution,  among  the  common  schools,  and  orphan 
asylmn  societies  in  the  said  city  of  Brooklyn,  in  pursuance  of 
the  several  laws  relating  to  common  schools  in  the  said  city  of 
Brooklyn,  and  of  chapter  76  of  the  laws  of  1848,  the  sum  oS 
$26,149,50,  being  the  whole  amount  of  common  school  moneys 
raised  in  said  city,  for  the  year  1848 ;  that  such  distribution  was 
apportioned  and  made  by  them  in  that  year,  among  the  several 
common  schools  in  sud  city,  on  the  basis  of  the  average  attend- 
ance of  scholars  in  said  several  common  schools,  for  the  previous 
year,  which  average  attendance  in  the  said  common  schools,  for 
said  year,  was  8247  children ;  that  the  said  Roman  Catholic 
Orphan  Asylum  Society,  under  and  by  virtue  of  the  said  acts  of  the 
legislature,  were  justly  entitled  to  participate  in  the  distribution 
(^  the  said  school  moneys  raised  in  said  city,  in  proportion  to  ihe 
number  of  children,  who  had  been  under  the  charge  of  die  said 
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society  in  their  schools,  and  instructed  therein,  in  such  manner 
as  was  usual  in  common  schools,  and  was  entitled  to  such  distri- 
butive share,  in  the  same  manner  and  to  the  same  extent,  as  that 
provided  in  respect  to  the  common  schools  in  said  city ;  that  the 
said  Roman  Catholic  Orphan  Asylum  Society,  under  and  by 
virtue  of  the  said  laws,  was  justly  entitled  to  the  sum  of  $946, 
as  its  distributive  share  of  the  moneys  so  had  for  distribution, 
for  the  year  1848 ;  that  the  said  Roman  Catholic  Orphan  Asy- 
lum Society  had  also,  for  and  during  the  year  1848,  an  average 
attendance  of  200  children,  between  the  ages  of  4  and  16  years 
of  age,  under  their  charge,  and  educated  in  their  schools,  and  m- 
structed  as  aforesaid,  and  the  said  Brooklyn  Orphan  Asylum 
Society,  (the  only  other  orphan  asylum  society  in  the  said  oky 
of  Brooklyn,)  during  the  year  1848,  had  also  an  average  attend- 
ance of  80  children  under  its  charge,  of  like  age,  and  instructed 
by  said  society  in  like  manner ;  that  the  said  Board  of  Educstion 
had  a  sum  of  $81,657,  in  the  said  year  1849,  being  the  school 
moneys  raised  for  that  year,  in  said  city,  for  distribution  among 
the  said  several  common  schools,  and  orphan  asylum  societies  in 
said  city,  under  and  in  pursuance  of  the  said  laws,  and  tiiat  the 
defendants  apportioned  and  made  distribution  of  said  money 
among  said  common  schools,  upon  the  basis  of  the  average  at- 
tendance of  scholars  in  the  said  several  common  schools,  for  and 
during  the  year  1848,  which  average  attendance  in  sud  common 
schools,  for  the  year  1848,  was  3763  children ;  that  the  said  Bo- 
man  Catholic  Orphan  Asylum  Society  was  justly  entitled  to  tiie 
sum  of  $1564,  as  its  distributive  share  of  said  moneys,  so  <had 
for  distribution  for  the  year  1849,  under  and  by  virtue  of  the 
several  laws  aforesaid;  that  the  said  Roman  Catholic  Orphan 
Asylum  Society,  for  and  during  the  year  1849  had  an  average 
attendance  of  250  children  between  the  ages  of  4  and  16  years 
of  age  under  the  charge  of,  and  instructed  by,  the  said  society, 
in  the  manner  aforesaid,  and  for  the  same  period  the  average 
attendance  of  children  of  like  age  under  the  charge  of  the  said 
Brooklyn  Orphan  Asylum  Society,  (the  only  other  orphan  asy- 
lum society  in  said  city  of  Brooklyn,)  and  instructed  in  like 
mmuier  as  aforesaid  was  90  children  ;  that  the  said  BoardrdT 
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Education  had  the  Bum  of  $32,307,17,  in  the  year  1850,  of  school 
moneys  raised  in  said  city,  for  that  year  for  distribution  among 
the  said  several  common  schools  and  orphan  asylums  in  said 
city,  under  and  in  pursuance  of  said  laws,  and  of  chapter  261  of 
laws  of  1850,  and  made  distribution  of  said  moneys  among  said 
common  schools,  upon  the  basis  of  the  average  attendance  of 
children  in  the  said  several  common  schools  in  said  city,  for  the 
year  1849,  and  that  such  average  attendance  in  such  common 
schools,  for  and  during  the  year  1849,  was  4326  children ;  that 
the  said  Roman  Catholic  Orphan  Asylum  Society  was  justly 
entitled  to  the  sum  of  $1730  as  its  distributive  share  of  the  said 
moneys  so  held  for  distribution  for  the  year  1850 ;  that  any 
.omission  of  the  said  Roman  Catholic  Orphan  Asylum  Society  to 
make  report  of  the  number  of  children  under  its  charge  and  in- 
structed by  said  society ;  or  to  make  application  in  due  time  to 
the  Board  of  Education,  for  the  share  of  school  moneys  to  which 
the  said  Roman  Catholic  Orphan  Asylum  Society  was  entitled 
for  the  year  1848  and  1849,  was  satisfactorily  explained  to,  and 
excused  by  the  superintendent  of  common  schools.  That  never- 
theless the  defendants  had  unjustly  refused,  and  did  refuse,  to 
pay  to  the  said  Roman  Catholic  Orphan  Asylum  Society,  the 
said  several  sums  before  mentioned,  to  which  the  said  society 
was  justly  entitled  as  aforesaid,  or  any  or  either  of  them,  to  the 
grievous  damage  of  the  said  Roman  Catholic  Orphan  Asylum 
Society,  The  writ  then  coitimanded  the  defendants  to  pay  to 
the  relatoi'S  the  sum  of  S4240,  being  the  whole  amount  of  the 
said  several  sums  before  mentioned,  or  tliat  they  show  cause  to 
the  contrary,  and  why  a  peremptory,  mandamus  should  not  issue. 
To  this  writ  the  defendants  made  a  return,  in  which  they  alledged 
and  insisted  that  the  relators  were  not  entitled  to  be  allowed, 
and  paid  out  of  the  school  fund  distributable  by  the  Board  of 
Education  for  the  year  1850,  the  moneys  claimed  by  them ;  that 
the  said  Roman  Catholic  Orphan  Asylum  Society  were  not  en- 
titled to  be  allowed,  and  paid  out  of  the  said  fund,  the  moneys 
.which  they  claimed  to  have  been  entitled  to  out  of  the  common 
school  fund  distributed  in  the  years  1848  and  1849 :  that  no  re- 
.poit  or  oommunication  whatever  had  been  jude  by  the  rebtors 
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to  the  Board  of  Education,  in  relation  to  the  number  of  children^ 
orphans  or  others,  which  had  been  under  th^r  charge,  or  of  the 
Dianner  in  which  such  children  were  instructed,  except  certain 
communications  of  which  copies  were  annexed  marked  A.,  B.,  C« 
and  D. ;  which  communications  were  the  only  report  or  informa* 
tion  communicated  by  the  said  Asylum  Society  to  the  Board,  in 
relation  eith»  to  the  children  under  the  charge  of  the  said  Asy- 
him  Society,  or  the  manner  in  which  they  had  been  instruetedi 
or  the  number  or  qualification  of  the  teachers,  or  the  time  when 
die  certificate  of  qualification  of  their  teachers  was  dated  or  ob* 
tained,  or  the  time  a  school  had  been  kept,  or  otherwise  howBCh 
ever,  in  relation  to  the  management  of  the  school  or  schools  of 
said  asylum,  before  the  issuing  of  the  said  altematiTe  writ  of. 
mandamus ;  and  they  insisted  that  the  said  reports  did  not  enti- 
tle the  said  Asylum  Society  to  the  moneys  claimed  by  them  | 
that  the  said  papers  marked  A.,  B.  and  C.  were  never  formally 
communicated  to  them,  but  were  delivered  to  the  city  superin- 
tendent, who  placed  them  among  the  files  of  the  Board,  and  that 
said  paper,  of  which  a  copy  is  marked  A.,  was  delivered  to  said 
city  superintendent  sometime  in  the  spring  of  the  year  1850 ; 
that  said  paper,  of  which  a  copy  is  marked  R,  wa43  delivered  to 
paid  superintendent  about  the  time  of  its  date^  and  that  said  pa* 
per  of  which  a  copy  is  marked  C,  was  delivered  to  the  said  super* 
intendent  late  in  the  month  of  May,  or  early  in  the  month,  of 
June,  1860 ;  and  that  said  paper,  Of  which  a  copy  is  marked  D^ 
was  delivered  to  the  Board  about  the  time  of  its  date ;  that  the 
moneys  held  by  the  said  Board  for  distribution  in  the  year  1848; 
amounted  in  the  aggregate  to  the  sum  of  $26,049,50 ;  of  whiok 
sum  $6286,35  was  received  from  the  state — an  equal  sum  waa 

(received  from  the  county  school  tax  of  Kings  county^ — and  tha 
residue  was  received  from  the  school  moneys  raised  in  the  <nty 
of  Brooklyn.  That  the  moneys  held  by  the  said  board  for  dis- 
tribution in  the  year  1849,  amounted  in  the  aggregate  to  the 
Bum  of  $30,657,08,  of  which  sum  $6518,96  was  received  front 
the  state — ^an  equal  sum  was  received  from  the  county  sohool 
■tax  of  Kings  county — and  the  residue  was  received  fit>m  sdiool 
moneys  raised  in  the  ci^y  of  Brooklyn.    That  the  moneys  heUl 
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kf  the  said  Board  for  diBtributioa  in  the  year  1850,  amounted 
3B  the  aggregate  to  the  sum  of  $84,914,75,  of  which  sum  $6518,96 
ira«  received  from  the  state — $6751,67  was  received  from  the 
county  school  ta,z  of  Kings  coonty — ^and  the  residue  was  received 
from  school  moneys  raised  in  the  dty  of  Brooklyn ;  that  the 
number  of  childPen  who  were  instmcted  in  the  public  schools  of 
the  said  city  in  the  years  1847, 1848  and  1849,  were  as  follows» 
viz.  in  the  year  1847, 10,228 ;  in  the  year  184»,  11,809 ;  and  in 
ike  year  1849,  12,987 ;  that  an  apportionment  of  the  school 
money  distributable  by  them  was  made  in  the  year  1848>  on  the 
7th  cby  of  March  in  that  year ;  in  the  year  1849,  on  the  2d  day 
f£  January  in  that  year ;  and  in  the  year  1850,  on  the  5th  day 
of  March  in  that  year ;  and  that  the  said  moneys  so  apportioned 
in  the  years  1848  and  1849,  had  all  been  expended,  and  diat  the 
said  money  apportioned  in  the  year  1850  had  been  apportioned^ 
end  a  considerable  portion  of  it  expended,  before  the  receipt  oi 
either  of  the  communications  or  reports  above  referred  to ;  that 
they  had  no  knowledge  and  no  information  except  as  communi- 
cated as  aforesaid  by  the  said  Asylum  Society,  that  any  of  the 
.children  under  the  charge  of,  and  instructed  by,  the  said  society 
were  orphans,  or  were,  or  were  alledged  to  have  been,  instructed 
in  a  manner  to  entitle  the  said  Society  to  a  share  of  the  school 
moneys  to  be  distributed  by  the  Board,  or  that  the  said  Society 
made,  or  intended  to  make  any  claim  to  any  share  of  the  said 
/ichool  moneys ;  and  that  the  Board  did  not  and  does  not  knowp 
and  had  and  has  no  certain  and  rdiable  means  of  ascertaining, 
jbow  many  of  the  children  alledged  to  have  been  instructed  in  the 
idiools  of  the  said  Society  in  the  year  1848,  or  in  the  year  1849, 
4>r  in  Uie  year  1850,  were  orphans;  that,  as  they  believed  and 
insisted  only  a,  small  proportion — but  precisely  what  proportion 
they  were  unable  to  state-— of  the  children  alledged  in  the  said 
alternative  mandamus  to  have  been  instructed  in  the  schools  of 
«iid  Society  in  the  year  1848, 1849  and  1850  were  orphans,  if 
Any  of  those  ohUdren  were  orphans,  of  which  they  had  no  knowt 
jedge  or  positive  evidence ;  and  that  they  could  not  admit,  but 
ikey  denied,  that  said  Society  had  caused  to  be  instructed  the 
mtmbat  ef  duldrenj  orphans  or  not  orphans,  alledged  in  said  alter* 
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native  mandamus ;  that  the  said  Asylum  Society  did  not  in  either 
of  the  said  years  1848, 1849  and  1850,  make  due  and  timely  ap- 
plicatioA  for  the  sums  claimed  by  them,  out  of  the  school  moneys 
distributable  by  the  Board  in  the  said  years,  and  that  their 
omission  to  make  such  application  had  never  been  excused  by 
any  lawful  and  competent  authority,  so  as  to  entitle  them  to  re- 
ceive the  sums  so  claimed,  or  any  of  them ;  that  an  order  was 
made  by  the  state  superintendent  of  common  schools,  (without 
notice,  however,  to  the  Board  of  any  application  therefor,)  of 
which  a  copy  was  annexed,  marked  E.,  and  was  served  upon  tbe 
Board  shortly  after  its  date,  but  that  they  had  no  knowledge  or 
information  of  any  applications  by  the  said  Asylum  Society,  to 
the  state  superintendent,  to  be  excused  for  their  omission  to 
make  the  report  in  the  said  order  referred  to,  or  to  make  appli- 
cations for  the  moneys  which  they  claimed  they  would  have  been 
entitled  to,  out  of  the  common  school  fund,  distributed  in  the 
years  1848  and  1849,  had  due  application  been  made  therefor, 
in  the  said  years,  and  they  did  not  believe  that  any  such  appli- 
cation was  made  by  them ;  that  no  notice  whatever  was  given  to 
the  Board  of  Education,  of  such  application,  if  any  were  in  fact 
made,  and  they  insisted  that  the  said  order  of  the  superintend- 
ent, and  which  was  the  only  order  made  by  him  in  relation  to 
said  omissions,  was  wholly  unauthorized,  and  was  void  and  of  no 
effect,  and  did  not  excuse  such  omission ;  that  the  defendants 
had  no  knowledge  of  the  number  of  orphans  or  other  children 
under  the  care  and  charge  of  the  said  Asylum  Society,  who  had 
been  instructed  in  the  schools  of  the  said  society,  except  what 
they  derived  from  the  said  papers,  of  which  copies  were  annexed, 
marked  A.,  B.  and  C. ;  and  they  insisted  that  if  the  said  Asylum 
Society  was  entitled  to  any  portion  of  the  said  school  moneys,  for 
the  said  years  1848, 1849  and  1850,  they  were  so  entitled  only 
upon  the  basis  of,  and  with  reference  to,  the  orphan  children^ 
taught  in  the  schools  of  said  Asylum  Society,  and  that  the  num-' 
bers  of  children  so  taught,  in  said  schools,  did  not,  in  the  years 
1847, 1848  and  1849,  exceed  the  numbers  specified  in  said  pa* 
pers ;  that  a  committee  was  appointed  by  the  Board  to  invest!^ 
gate  and  report  upon  the  claim  made  by  the  said  sodiely  to  a  shaW 


KINGS— OCTOBER,  1851.     .  407 


The  People  t?.  Board  of  Education  of  Brooklyn. 

of  the  public  school  moneys,  which  committee,  on  the  2d  day  of 
July,  1850,  made  a  repprt  upon  the  matter  so  referred ;  and  that 
the  said  Board  were  about  to  proceed  and  determine  what  share 
of  the  said  school  moneys,  if  any,  the  said  society  was  entitled 
to  receive,  when  all  further  action  of  the  Soard  on  the  subject 
was  arrested  by  an  injunction  order,  obtained  in  the  supreme 
court  in  the  first  judicial  district,  by  the  Brooklyn  Orphan  Asy- 
lum Society,  and  a  similar  injunction  order  obtained  in  said 
court,  by  the  said  Catholic  Asylum  Society,  restraining  the 
Board  from  proceeding  further  in  the  distribution  of  the  common 
school  moneys  which,  by  law,  were  subject  to  their  control ;  one 
of  which  said  orders  was  served  on  or  about  the  22d  day  of  July, 
1850,  and  both  of  which  orders  remained  in  full  force,  as  to  the 
sums  claimed  by  the  said  societies,  respectively ;  that  during 
each  of  the  years  1847, 1848  and  1849,  all  the  orphan  and  other 
children,  instructed  in  the  schools  alledged  to  be  conducted  by 
the  said  Catholic  Asylum  Society,  were  instructed  in  such  schools 
in  the  religious  sectarian  tenets  and  doctrines  taught  in  the  Bo- 
man  Catholic  Church,  and  that  by  reason  of  such  sectarian  teach* 
ing,  the  said  Asylum  Society  had  disentitled  itself  to  share  in 
the  school  moneys  distributed  by  the  Board,  for  the  years  1848, 
1849  and  1850.  That  the  said  Board  of  Education,  by  reason 
of  the  matters  above  alledged,  had  not  made  distribution  to  the 
said  Asylum  Society,  in  conformity  with,  their  said  claim,  and 
they  insisted  that  they  should  not  be  required  to  make  such 
distribution. 

To  this  return  the  relators  demurred ;  assigning  several  causes 
of  demurrer,  and  the  defendants  joined  in  demurrer.  The  par- 
ties stipulated  that  the  following  issues  of  law,  arising  upon  the  ^ 
writ  and  return  should  be  argued  before  Justice  Brown  at  a 
special  term,  and  that  his  decision  thereon  should  be  incorpora- 
ted in  the  order  or  judgment  pronounced  by  him  on  the  argu- 
ment of  the  demurrer  to  the  said  return,  viz. :  1.  Whether  the 
Roman  Catholic  Orphan  Asylum  Society  is  to  have  the  distri- 
butive share  of  school  moneys  claimed  by  it,  out  of  the  school 
moneys  raised  in  the  city  of  Brooklyn,  or  out  of  the  city,  county 
Md-state  school  moneys,  or  which  of  them  ?  2.  Whether  thebi^ 
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^  of  the  distributioii  must  be  the  orphan  children  on  one  side, 
tfnd  the  average  or  aggregate  number  of  children  attending  the 
public  schools,  on  the  other?  3.  For  what  years  must  tiie  distri- 
bution be  made  to  the  Orphan  Asylum  Society  ? 
*  The  cause  having  been  heard  on  the  said  issues,  the  court 
made  an  order,  adjudging  that  the  relators  were  entided  to  take 
such  a  proportion  of  the  school  moneys  as  would  be  equal  to  the 
proportion  which  the  average  number  of  orphan  children,  between 
the  ages  of  4  and  16  years,  under  their  charge,  and  instructed 
by  them  during  the  year  preceding  the  time  or  times  of  the  dis- 
tribution, bore  to  the.  average  number  of  children  between  the 
ages  of  4  and  16,  who  had  attended  the  other  common  schools  of 
the  city,  during  the  same  period  of  time,  added  to  the  number 
of  children,  upon  which  the  orphan  asylum  sodeties  were  enti* 
tied  to  a  distributive  share  of  such  moneys.  And  judgment  was 
given  for  the  relators ;  that  a  peremptory  writ  of  mandamw 
issue  conmianding  the  defendants  to  pay  over  to  the  relators 
their  share  of  the  school  moneys — the  amounts  to  be  ascertained 
by  a  reference  to  the  pleadings,  and  in  conformity  with  the  prin- 
ciples stated  in  the  opinion  of  the  court. 

/  M,  Van  Cottj  for  the  appellants. 

S,  B.  Brophy^  for  the  relators. 

Barculo,  J.  I  have  no  doubt  of  the  propriety  of  affirmii^ 
tiie  .judgment  rendered  at  the  special  term,  except  so  far  as  it 
gives  to  the  relators  that  portion  of  the  school  moneys  which  is 
received  from  the  revenues  of  the  common  school  fund.  In  that 
respect  I  consider  the  decnsion  erroneous,  for  the  fdkwing 
reasons. 

The  constitution,  article  9,  provides  that  the  capital  of  tbe 
common  school  fimd  shall  be  inviolate ;  and  the  revenue  thereof 
shall  be  applied  ta  the  support  of  common  schods.  The  act  of 
March  7, 1848,  {Laws  o/1848,  p.  85,)  under  which  the  relatans 
claim,  declares  that  "  the  orphan  asylum  societies  of  the  fHf 
of  Brooklyn  shall  participate  in  the  distribution  of  the  sdioal 
moneys  raised^  said  city,  in  proportion  to  the  number  of  cbil- 
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dren  between  the  ages  of  four  and  sixteen,  who  have  been  under 
the  charge  of  said  societies  during  the  past  year,  and  instructed 
in  such  manner  as  is  usual  in  common  schools ;  and  shall  here- 
after be  annually  entitled  to  such  distributiye  share,  in  the  same 
manner  and  to  the  same  extent  as  is  now  or  shall  be  provided 
in  respect  to  the  conmion  schools  of  said  city." 

Two  questions  now  arise ;  firstj  whether  this  act  intends  to 
bestow  a  share  of  the  public  moneys  arising  firom  the  state  fond ; 
and  secondly,  if  such  be  its  design,  whether  it  is  not  inconsistent 
with  the  above  article  of  the  constitution. 
.  1.  As  to  the  first  inquiry,  if  we  follow  the  safe  and  whole- 
some rule  of  adopting  the  restricted  construction  of  a  statute, 
when  the  more  liberal  one  will  bring  us  in  conflict  with  the 
fundamental  law,  we  will  at  once  conclude  that  the  act  was  not 
designed  to  reach  the  fund  in  question.  Nor  is  there  any  rea- 
son for  a  more  enlarged  interpretation.  The  language  restrict^ 
the  right  to  a  share  of  the  moneys  raUed  in  said  city.  And  it 
has  full  operation,  without  being  appHed  to  the  common  sohool 
fimd,  upon  that  portion  of  the  moneys  raised  for  the  support  of 
schools  by  tax  upon  the  property  of  the  city.  The  terms  of  the 
statute  are  therefore  complied  with,  by  this  construction,  without 
invading  the  fund  made  sacred  by  the  constitution. 

2.  But  if  the  act  of  1848,  by  a  fair  construction  of  its  terms 
includes  the  revenues  of  the  common  school  fund,  then  the  stat- 
ute encounters  the  constitution.  For  the  school  of  the  relators 
cannot  by  any  reasonable  definition  be  made  to  fall  within  ithe 
constitutional  meaning  of  the  term  "common  schools." 

Let  us  look  into  the  statutes  and  see  what  kind  of  a  school 
they  are  authorised  to  keep.  The  society  was  incorporated  by 
the  act  of  May  6, 1884,  which  gives  it  power  to  prescribe  rules 
and  regulations  for  the  admission  of  members,  and  for  expelling 
libem  for  the  non-observance  of  its  laws ;  and  its  objects  aare  de- 
dared  to  be  "the  purpose  of  relieving  the  poor,  and  of  protecting 
and  educating  orphan  children."  The  act  of  December  15, 1847, 
Metion  2  declares  that  "  every  such  asylum  may  make  all  laws, 
rules  and  regulations  rdatioe  to  the  education  and  disdpBne 
of  ihttr  inmates,  as  a  majority  of  the  trustees  thereof  at  their 
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annual  meeting  shall  think  fit  and  proper ;  but  snch  laws,  roles 
and  regulations  shall  not  be  repugnant  to  the  laws  of  this  state 
in  its  policy  in  reference  to  public  and  primary  instruction,  and 
shall  be  subject  at  all  times  to  the  inspection  and  supervision 
of  the  several  educational  officers  of  the  different  villages,  towns 
or  cities  in  which  such  orphan  asylums  may  be  located." 

From  these  provisions  we  are  enabled  to  perceive,  that  this 
mode  of  education  essentially  differs  from  our  common  school 
system,  in  several  particulars.  In  the  first  place  it  is  confined 
to  orphans,  and  of  the$ie  the  trustees  of  the  asylum  have  the 
power  to  admit  or  reject  applicants  according  to  their  pleasure. 
They  may  adopt  a  standard  of  membership  which  will  admit  all 
of  a  certain  faith  or  age  and  exclude  all  others.  In  fact  they  can 
determine  absolutely  who  shall  be  the  inmates.  Moreover  they 
are  not  compelled  to  keep  any  school  at  all.  All  that  is  required 
of  them  is  that  in  case  they  do  make  laws  and  regulations  rela- 
tive to  the  education  of  the  inmates,  whom  they  have  selected, 
they  shall  not  make  such  laws  repugnant  to  the  policy  of  the 
state  on  the  subject  of  public  and  primary  instruction. 

A  "  common  school,"  as  recognized  by  our  laws  and  constitn* 
tion,  is  quite  a  different  affair.  Our  common  schools  are  not 
confined  to  any  doss,  but  are  open  to  all ;  the  trustees  have  no 
power  to  admit  or  reject  pupils  arbitrarily ;  they  have  no  au- 
thority to  make  rules  and  regulations  fixing  a  standard  of 
admission  for  members.  They  are  bound  to  instruct  aU  the 
children  who  present  themselves,  without  regard  to  their  social 
relations,  their  station  in  life  or  their  religious  faith.  The  spirit 
of  our  institutions  on  this  point  was  embodied  in  the  first  section 
of  the  act  of  1849,  which  declared  that  "common  schools  shall 
be  free  to  all  persons  residing  in  the  district  over  five  and  under 
twenty-one  years  of  age."  The  word  "  common,"  as  applied  to 
our  schools,  bears  the  broadest  and  most  comprehensive  signifi- 
cation. It  is  equivalent  to  public,  universal^  epen  to  all;  for 
such  is  their  character,  subject  only  to  such  general  statutoxj 
regulations  as  are  prescribed  by  the  legislature.  They  are  com- 
mon to  all  children,  in  the  sense  that  public  highways  are  com- 
mon to  all  persons  who  may  choose  to  ride  or  drive  thereoiii 
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observing  only  the  law  of  the  road.  Thus  have  they  been 
treated  by  the  legislature  in  the  various  enactments  on  the  sub- 
ject. They  have  always  been  kept  distinct  from  academies, 
colleges  and  private  seminaries  of  learning ;  and  especially  have 
they  been  kept,  and  ought  they  to  be  kept  free  from  every 
thing  savoring  of  sectarian  influence  or  control.  If  we  are 
to  sustain  such  a  claim  as  this,  on  behalf  of  a  Roman  Catholic 
Asylum  to-day,  we  shall  probably  be  called  on  to-morrow,  to 
.do  the  same  for  half  a  dozen  Protestant  denominations,  who 
may  desire  to  propagate  their  own  peculiar  views  at  the  public 
expense.  We  do  not  intend  to  speak  disparagingly  of  these 
institutions.  In  their  proper  sphere  they  are  worthy  of  aU 
praise  and  all  legitimate  support.  But  we  are  unable  to  discover 
any  good  reasons  why  the  children  supported  and  protected  by 
these  asylums,  cannot  attend  the  ordinary  public  schools  of  their 
district.  If  the  object  of  this  special  legislation  is  to  afford 
them  such  education  as  the  state  furnishes  to  all,  it  may  as 
well,  and  better,  be  obtained  through  the  Qrdinary  channel.  If 
the  object  is  to  furnish  them  with  instruction  of  a  partial  or 
sectarian  character,  the  state  ought  not,  and  cannot  constitu- 
tionally, contribute  to  such  a  purpose. 

To  say  that  the  legislature  can  determine  what  institationa 
shall  receive  the  proceeds  of  the  school  fund :  and  that  whatever 
they  determine  to  be  entitled  thereto,  becomes  ipso  facto  a 
common  school,  is  begging  the  whole  question,  and  annulling 
the  constitutional  restriction.  For  if  this  were  so,  they  might 
by  a  simple  enactment,  convert  all  our  colleges  and  academies 
and  all  other  seminaries  into  common  schools.  This  cannot  be 
tolerated.  The  courts  mtxst  interfere,  and  preserve  the  oonsti'- 
tation.    All  experience  shows  that  the  legislature  will  not. 

The  judgment  is  therefore  reversed,  so  far  as  it  relates  to  the 
moneys  received  from  the  common  school  fund,  and  afiGurmed  as 
to  the  residue. 

Morse,  J.  concurred.  Brown,  J.  dissented. 

Judgment  acoordinglj.   . 

(Kmot  QiHKRAL  TsRH,  October  6, 1861.    Aforse,  Barevio  and  Browne  JtutfiOM.] 
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In  the  matter  of  Aabon  Gkiswold,  aa  attacfamg  creditor.   ^ 

Under  the  code,  the  snffideDcy  of  the  affidavits  on  whidi  an  attachment 

issued,  is  no  longer  a  Jurisdictional  question. 
Hence  an  attachment  will  not  be  set  aside  on  motion,  upon  the  ground  that 

the  affidavits  on  which  the  same  was  issued  did  not  set  forth  ftcts  suffident 

to  give  the  officer  jurisdiction. 
It  is  now,  under  the  code,  a  mere  question  of  regularity  in  issuing  process,  in 

the  progress  of  an  action,  which  none  but  a  party  to  the  action,  injuriously 

affected  by  it,  can  take  advantage  of. 
The  proceeding  cannot  be  attacked  and  reviewed  and  set  aside  in  a  coDaterat 

proceeding,  as  in  cases  where  want  of  jurisdiction  in  the  first  instance  Is 

aUedged. 
The  issuing  of  an  attachment,  or  attaching  property  under  it,  is  not  the  com- 
mencement of  an  action,  but  is  a  mere  provisional  remedy.    The  action  is 

commenced  by  the  issuing  and  service  of  a  summons. 
Morgan  v.  Avery ^  (7  Batb.  666,)  approved. 

Appeal  from  an  order  made  at  a  special  term,  denying  a 
motion  to  set  aside  warrants  of  attachment  vk  several  snita 
against  an  absconding  debtor,  by  a  creditor  whose  suit  was  last 
oommenced,  and  in  whose  favor  a  warrant  of  attachment  was 
alao  issued. 

S.  Sherwoodj  for  the  appellant 

T.  R.  Strong  and  &  A.  Goodwin^  opposed. 

^  By  the  CmtTt,  Joii  NSON,  J.    This  is  an  appeal  from  an  order 

|L  made  at  special  tenn^  denying  a  motion  to  set  aside  the  warrants 

H  of  attachment  issoed  in  favor  of  several  other  creditors  againsfc 

^^^  the  property  of  William  H.  Griawold,  an  absconding  debtor,  by  . 

^^B  which  the  property  of  the  debtor  was  attadied  and  held  by  tha 

^^m  sheriff  of  Cajnga,  to  satisfy  the  JBdgments  the  creditors  laig^^ 

^^B  aeverally  obtain  in  the  soits  commraoed  by  them  respectivdyi 

^^H  before  the  warrant  of  attachment  in  £avor  of  the  above  naiaed 

^^H  Aaron  Griswold  was  issued  ta  the  same  sheri£E^  against  ih^ 

^^H  property  of  the  Bame  debtor.     The  motion  was  to  set  aside  these 

^^B  attachments  as  against  the  attachment  of  the  moving  party)  last 

^^K  isi^^d,  on  ih^  ground,  principally,  that  sufficient  had'  no^  I>^^ 
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let  fcnth  in  the  several  affidavits  upon  whieh  these  attaohments 
were  issued,  to  give  the  officers  issuing  them  jurisdiction.  It 
was  decided  in  Morgan  v.  Avery ^  (7  Barb.  656,)  that  under  the 
code,  the  sufficiency  of  the  affidavits  on  which  an  attachment 
issues,  is  no  longer  a  jurisdictional  question. 

Under  the  code,  it  is  clear  that  the  issuing  the  warrant  of  at- 
tachment, or  the  attaching  property  under  it,  is  not  the  com- 
mencement of  the  action.    It  is  a  mere  provisional  remedy  in  tin 
action,  which  action  is  c<»nmenced  by  the  issuing  of  a  summons, 
and  the  service  of  it  in  some  one  of  the  methods  pointed  out  by 
the  code.    It  is  difficult  to  see  how  it  can  be  a  jurisdictional 
question,  so  long  as  it  is  a  mere  proceeding  or  provisional  remedy 
in  an  action.    The  code,  it  is  true,  provides  (§  139)  that  the 
court  shall  be  deemed  to  have  acquired  jurisdiction  "  from  the 
tinie  of  the  service  of  a  summons,  in  a  civil  action,  or  the  allow- 
ance 6f  a  provisional  r^edy.''    Still,  the  action  is  commenced 
by  the  summons,  and  it  is  the  proof  of  the  issuing  and  service 
of  that,  which  gives  the  court  authority  to  proceed,  as  in  an  ac- 
tion, and  render  judgment,  where  the  defendant  does  not  appear.* 
The  allowance  and  issuing  of  the  atltachment,  and  attaching 
property  merely,  could  give  the  court  no  power  to  proceed  and 
render  any  judgment ;  because  no  action  can  be  commenced  by 
any  such  proceeding.    The  only  mode,  therefore,  of  correcting 
an  error  in  allowing  a  warrant  of  attachment  improperly,  must, 
it  seems  to  me^  necessarily  be  by  motion  in  the  action,  as  was 
held  in  Morgan  v.  Avery.    It  is,  now,  under  the  code,  a  mere 
question  of  regularity  in  issuing  process,  in  the  progress  of  an- 
action,  which  no  person  can  take  advantage  of  but  some  party 
to  the  action  injuriously  affected  by  it.    The  proceeding  Cannot 
be  attacked  atid  reviewed  and  set  aside  in  a  collateral  proceed- 
ing, as  in  cases  where  want  of  jurisdiction  in  the  first  instance 
is  alledged.    This  view  of  the  case  renders  it  unnecessary  to 
look  into  the  contents  of  the  affidavits.    I  am  of  opinion,  (m  the 
whole,  that  Morgan  v.  Avery  was  correctly  decided,  and  should 
l>e  Bi)8tained ;  although,  it  must  be  confessed,  that  §  ISd  is  cal- 
culated to  throw  some  doubt  upon  the  question.    But,  as  has 
been  befbre  remarked,  it  is  difficidt  to  perceive  how,  in  the  natve 
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^f  things,  the  allowance  of  a  mere  process,  in  the  progress  of  «il 
action,  can  become  a  jurisdictional  question. 

The  order  of  the  special  term  must,  therefore,  be  affirmed. 

[Monroe  General  Term,  December  2,  1851.     fVdleSf  Sddtn  and  Johnaonf 
Justices.] 


Wright  vs.  Smith  and  Bull,  overseers  of  the  poor  of  the 
town  of  Venice. 

Where  a  rait  is  commenced  in  the  name  of  overseers  of  the  poor,  against  a 
person  for  violating  the  excise  law,  and  an  attorney  is  employed  to  conduct 
the  proceedings,  by  the  obligors  in  the  bond  given  for  costs,  who  prosecntef 
the  suit  in  the  name  of  the  plaintiffs,  and  obtains  judgment  against  the  de- 
fendant, which  might  be  collected,  but  the  overseers  of  the  poor  acknowl- 
edge satisfaction  of  the  judgment,  and  cause  the  same  to  be  cancelled  of 
record,  they  are  liable  to  the  attorney,  in  an  action  brought  for  his  costs 
and  counsel  fees. 

And  if  the  defendants  in  their  answer  admit  the  acknowledgment  of  satisAt^ 
tion  of  the  judgment,  by  them,  but  aver  that  no  money  was  paid,  or  agreed 
to  be  paid,  by  the  defendant  in  the  judgment,  for,  or  on  account  of  such 
acknowledgment,  and  the  plaintiff  takes  issue  upon  that  averment,  but  no 
proof  is  given  by  either  party,  except  the  proof  of  the  execution  and  ao- 
knowledgment  of  the  satisfaction  piece,  this  will  be  held  conclusive  proof 
that  the  defendants  had  received  the  amount  of  the  judgment,  in  moDfiy  or 
its  equivalent. 

The  fact  that  the  predecessors  in  office  of  the  defendants  united  with  them  in 
executing  the  satisfaction  piece,  will  not  render  it  necessary  to  make  them 
parties  to  the  suit 

In  such  a  case,  although  the  overseers  may  not  actually  have  retained  the 
attorney,  yet  the  suit  is  in  fact  and  in  law  their  suit,  and  within  their  oon- 
trol ;  and  the  attorney  is  their  attorney,  retained  for  them  by  authority  of 
the  statute. 

Their  liability  to  him,  however,  for  his  fees  is,  in  the  first  instance,  only  cott- 
ditional,  and  depends  entirely  upon  a  recovery  being  had.  But  upon  a  re- 
covery, tho  overseers  stand  in  the  same  relation  as  upon  an  cnigiDal  retainer 
personally. 

Overseers  of  the  poor,  after  the  expiration  of  their  term  of  office,  and  after 
others  have  been  elected  In  their  places,  cannot,  by  signing  a  stipulation, 
dlBoontinue  a  suit  previously  commenced  in  their  nanes. 
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Tlie  repeal  of  the  act  of  May  14, 1846,  relating  to  excise,  Ac.  by  the  act  of 
May  7, 1847,  did  not  work  a  discontinuance  of  suits  previonsly  commenced 
for  penalties  incurred  under  the  reyised  statutes,  for  seUing  ardent  spirits 
without  a  license,  or  a  discharge  of  the  defendants  therein  from  their 
liability. . 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  rendered 
at  a  special  term,  in  favor  of  the  defendants.  The  complaint 
alledged  that  on  the  26th  of  February,  1847,  the  plaintiff  issued 
a  capias  ad  respondendum^  in  fayor  of  Thomas  E.  Doughty  and 
William  Bennett,  the  then  overseers  of  the  poor  of  the  town  of 
Venice,  as  attorney  for  the  plaintiffs,  against  one  David  Jen- 
nings ;  which  writ  was  returnable  on  the  first  Monday  of  May 
next  after  the  issuing  thereof,  and.  was  duly  served  upon  David 
Jennings,  the  defendant  therein  named,  on  or  before  the  return 
day  thereof.  That  previous  to  issuing  said  writ  a  bond  in  the 
penalty  of  $200  was  duly  executed  by  two  sureties,  with  a  con- 
dition that  the  obligors  should  pay  the  costs  in  case  of  failure  to 
recover  judgment  against  Jennings.  That  said  Jennings  ap- 
peared in  said  suit  by  George  Bathbun^  his  attorney,  who  served 
motice  of  his  appearance  as  such  attorney,  upon  the  plaintiff  in 
this  suit,  as  attorney  for  the  plaintiffs  in  that  suit,  on  the  twenty- 
fourth  day  of  May,  1847.  That  afterwards,  and  on  the  25th 
day  of  May,  1847,  a  copy  declaration  in  said  suit,  was  duly 
served  upon  said  George  Bathbun,  as  the  attorney  for  said  de- 
fendant David  Jennings.  That  such  proceedings  were  thereupon 
had  in  said  cause,  that  afterwards,  and  on  the  18th  day  of  May, 
1848,  judgment  was  entered  therein  against  said  defendant  Jen- 
nings, and  in  favor  of  said  plaintiffs,  as  such  overseers  of  the 
poor,  for  $825  of  debt,  and  $82,69  damages  and  costs.  That 
said  judgment  was  on  that  day  docketed  in  the  clerk's  office  of 
Oayuga  county,  which  judgment  then  was,  and  thereafter  con- 
tinued to  be,  a  good  and  valid  judgment  against  said  defendant, 
until  the  same  was  satisfied  and  cancelled  of  record  as  herein- 
after stated.  That  the  said  sum  of  $82,69  included  in  said  judg- 
ment, and  therein  stated  as  damages  and  costs,  was  wholly  and 
entirely  fbr  the  costs  to  which  said  plaintiff  in  this  suit  was  en- 
titled as  attorney  4ind  counsel  for  the  plaintiffs  in  said  stdt,'tb- 
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gether  with  the  disbursements  incurred  and  paid  by  the  said 
plaintiff  in  this  suit,  as  such  attorney  and  counsel,  and  whidi 
were  duly  taxed  at  that  sum.  That  said  defendant  David  Jen- 
nings was,  at  the  time  of  docketing  of  said  judgment,  and  ever 
since  had  been,  and  yet  was  a  man  of  property,  and  resident  of 
said  town  of  Venice,  and  said  judgment  could  have  been  collected 
of  him,  the  said  Jennings,  by  due  course  of  law.  That  after  the 
entering  and  docketing  of  said  judgment,  and  on  or  about  the 
24th  day  of  May,  1848,  the  defendants  in  this  suit,  as  overseers 
of  the  poor  of  the  town  of  Venice,  together  with  the  said  Thomas 
E.  Doughty  and  William  Bennett,  executed  and  delivered  to 
said  defendant  David  Jennings,  or  to  some  other  person  for  his 
benefit,  an  instrument  in  writing,  under  their  hands  and  seals 
duly  executed,  by  which  they  acknowledged  satisfaction  of  the 
said  judgment,  and  directed  the  clerk  to  cancel  the  same  of  rec^ 
ord.  That  the  execution  of  said  instrument  in  writing  was  duly 
acknowledged,  and  was  afterwards,  on  the  30th  day  of  May,  1848, 
duly  filed  in  the  clerk's  office  of  said  county  of  Cayuga,  and  the 
clerk  upon  filing  the  same  cancelled  said  judgment  of  record. 
And  the  plaintiff  further  alledged,  that  he  had  never  received 
any  compensation  whatever  from  any  person  for  his  services  as 
attorney  and  counsel  in  said  suit  against  said  David  Jennings, 
or  for  his  disbursements  and  expenses  therein.  Wherefore  he 
claimed  to  recover  of  said  defendants  as  such  overseers  of  the 
poor,  the  said  sum  of  $82,69,  together  with  interest  thereon 
from  the  said  18th  day  of  May,  1848 ;  and  also  the  further  sum 
of  $100  as  and  for  a  reasonable  counsel  fee  for  the  services  of 
said  plaintiff  in  the  conducting  and  managing  said  suit  against 
said  David  Jennings,  in  addition  to  the  items  included  in  said 
taxed  bill,  and  the  costs  and  disbursements  of  this  suit. 

It  appeared  from  the  declaration  in  the  suit  against  Jemang^ 
tiiat  the  action  was  brought  to  recover  penalties  alledged  to  kane 
been  incurred  by  the  defendant  in  violating  the  excise  law. 

The  answer  of  the  defendants  in  this  cause  admitted  the  fiieta 
Stated  in  the  complaint  as  to  the  commencement  of  the  suit 
against  Jennings,  appearance  of  the  attorney  for  said  Jennings 
the  service  of  notice  of  such  appearance,  the  service  of  the  dae< 
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lacation  in  said  suit,  the  recovery  of  a  judgment,  the  time  and 
amount  thereof,'  and  the  time  of  docketing  the  same,  &c.  They 
also  admitted  that  said  Jennings  had  sufficient  means  to  pay  the 
amount  of  the  costs  as  taxed ;  and  that  on  or  about  the  24th 
day  of  May,  1848,  these  defendants  as  overseers  of  the  poor  of 
Venice,  did  sign,  execute  and  acknowledge  the  satisfaction  piece 
mentioned  in  the  complaint,  for  the  reasons  and  under  the  cir- 
(mmstances  hereinafter  stated ;  and  that  said  satisfaction  piece 
was.  duly  acknowledged,  and  that  the  same  was  duly  recorded 
cm  or  about  the  30th  day  of  May,  1848.  But  the  defendants 
denied  that  the  plaintiff  had  any  claim  or  demand  upon  them  on 
account  of  any  services  or  expenses  he  had  incurred  in  the  prose- 
eution-of  said  suit,  in  the  names  of  William  Bennett  and  Thomas 
E.  Doughty,  as  overseers  of  the  poor  of  the  town  of  Venice, 
against  said  David  Jennings,  because  they  averred  that  the  said 
plaintiff  was  not  employed  or  retained  by  the  said  William  Ben- 
nett and  Thomas  E.  Doughty,  as  overseers  of  the  poor,  of  the 
town  of  Venice,  or  either  of  them,  or  by  any  other  person  for 
them,  or  either  of  them,  as  their  attorney,  to  commence  the  said 
suit  against  said  David  Jennings.  And  they  averred  that  said 
plaintiff  was  employed  as  such  attorney,  and  brought  said  suit 
in  the  names  of  said  Bennett  and  Doughty,  as  overseers  of  the 
poor  of  the  town  of  Venice,  without  the  consent,  and  against  the 
wishes  of  said  Bennett  and  Doughty,  and  sifter  they  had  re- 
fiosed  to  commence  such  suit,  or  to  authorize  the  commencement 
thereof,  in  their  names,  by  one.  Jarvis  Alward,  or  by  Jarvis  Al- 
ward  and  Alvah  Fitch.  And  the  defendants  averred  that  at 
the  commencement  of  said  suit  Thomas  E.  Doughty  was  not  one 
of  the  overseers  of  the  poor  of  the  town  of  Venice,  but  had  re- 
fused to  qualify,  or  to' act  as  such  overseer  of  the  poor  of  said 
town.  And  the  defendants  further  alledged,  that  they  never 
did;  at  any  time,  nor  did  either  of  them,  employ  said  plaintiff, 
or  recognize  him  as  .their  attorney,  or  give  any  consent  to  his 
aonduBting,  prosecuting  oc  carrying  on  said  suit  against  said 
Jennings;  and  they  averred  that  the  same  was  -  prosecuted 
againat  their  wishes,  and  without  any  consent  or  approval  on 
their  part ;  that  at  the  time  they,  the  defendants^  executed*  Ae 
Vol.  Xni.  58  • 
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said  satisfaction  piece,  the  same  had  been  executed  by  said  Ben- 
nett and  Doughty,  the  plaintiffs  in  said  suit ;  and  they  averred 
that  no  money  was  paid  to  these  defendants,  or  either  of  them, 
and  that  no  agreement  was  at  any  time  made,  that  any  thing 
should  be  paid  to  them,  or  either  of  them,  for,  or  on  account  of 
acknowledging  satisfaction  of  said  judgment  by  any  person.  - 
And  the  defendants  further  insisted,  that  the  plaintiff  eom- 
xnenced  said  suit  against  Jennings,  under  and  by  virtue  of  the 
seventh  section  of  the  act  entitled  "  an  act  relating  to  excise,  and 
to  licensing  retailers  of  intoxicating  liquors,"  passed  May  14th, 
1845;  and  that  said  act  was  afterwards,  and  before  the  judg- 
ment in  said  suit  was  obtained,  to  wit,  on  the  12th  day  of  May, 
1847,  repealed ;  that  on  or  about  the  20th  day  of  April,  1848, 
the  plaintiffs  in  said  suit^  made  and  signed  a  stipulation  by 
which  they  agreed  to  discontinue  the  said  suit ;  and  that  the 
defendant  or  his  attorney  might  enter  a  rule  discontinuing  said 
suit.  And  on  the  same  day  delivered  said  stipulation  to  said 
defendant  Jennings ;  and  that,  on  the  25th  day  of  April,  1848> 
a  copy  of  said  stipulation  was  served  on  said  David  Wright,  the 
plaintiff  in  this  suit ;  and  on  the  9th  day  of  May.  1848,  on  filing 
said  stipulation  in  the  office  of  the  clerk  of  Caynga  county,  a 
rule  was  duly  entered,  on  motion  of  said  defendant  Jennin'g's 
attorney,  discontinuing  said  suit ;  and  the  defendants  insisted 
that  said  stipulation,  on  notice  thereof  to  the  said  plaintiff,  ended 
and  determined  said  suit,  and  his  right  to  proceed  therein,  as 
attorney  for  the  said  plaintiffs.  They  further  insisted,  that 
William  Bennett  and  Thomas  E.  Doughty  ought  to  be  made 
IMurties  defendants  in  this  suit. 

The  plaintiff  put  in  a  reply,  in  which,  among  other  things,  he 
alledged  that  at  the  time  the  paper  mentioned  and  set  forth  in 
said  answer,  and  therein  alledged  to  have  been  made  and  signed, 
on  or  about  the  20th  day  of  April,  1848,  was  made  and  aigned, 
neither  the  said  Thomas  E.  Doughty  nor  the  said  William  Ben- 
nett, was  an  overseer  of  the  poor  of  the  town  of  Venice;  nor 
bad  they,  or  either  of  them,  any  authority  to  discontinue  tiie 
rait  then  pending  against  the  said  David  Jennings,  or  in  aajpw 
wise*  to  interfere  or  intermeddle  therewith ;  thftt  saidWillkott 
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Bennett,  at  the  time  of  and  before  the  sale  by  the  said  Jennings, 
of  the  strong  and  spiritous  liquors  for  the  sale  whereof  said 
Boit  was  brought  against  him,  said  Jennings,  was  the  owner  o£ 
the  premises  then  occupied  by  said  Jennings,  and  was  the  land- 
lord of  the  said  Jennings,  and  advised  the  said  Jennings  to  s^U 
strong  and  spiritous  liquors  to  be  drank  in  the  said  house, 
eontT9xj  to  law ;  ard  that  both  the  said  Bennett  and  the  said 
Doughty^  and  particularly  the  said  Bennett,  then  well  knew  that 
he,  the  said  Jennings,  had  sold  strong  and  spiritous  liquors  con- 
trary to  the  15th,  and  also  to  the  16th,  sections  of  the  revised 
statutes,  entitled  "of  excise,  and  the  regulation  of  taverns  and 
groceries ;"  and  that  he,  the  said  Jennings,  was  liable  to  the 
penalties  claimed  in  and  by  the  declaration  in  said  suit.  That 
having  such  information  and  knowledge,  they,  the  said  Doughty 
and  Bennett,  at  the  instance  and  request  of  said  Jennings,  and 
for  the  fraudulent  purpose  and  design  of  protecting  him,  the 
«aid  Jennings,  from  the  penalties  incurred  by  him ;  and  of  de- 
frauding the  public,  by  preventing  a  recovery  against  said  Jen- 
nings in  said  suit,  made  and  signed  the  paper  before  mentioned. 
And  the  plaintiff,  upon  belief,  averred  that  said  paper  was  and 
is  utterly  void,  for  the  reasons  above  stated,  and  for  the  further 
reason  that  said  paper  was  otherwise  fraudulent  and  void ;  aod 
did  not,  nor  could  not,  have  any  effect  whatever  upon  said  suit, 
nor  upon  the  right,  power  or  authority  of  the  plaintiff  in  this 
suit,  as  the  attorney  for  the  plaintiffs  therein,  to  prosecute  the 
«ame  to  judgment  and  execution. 

.  The  cause  was  brought  to  trial  at  the  Cayuga  circuit,  held  by 
John  Maynard,  one  of  the  justices  of  this  court,  in  March,  1849. 
The  parties  waived  a  trial  by  jury,  and  the  cause  was  tried  by 
the  court :  whereupon  it  was  admitted,  by  the  counsel  for  die 
defendifnts,  that  if  the  plaintiff  was  entitled  to  recover  any  coun- 
sel lee,  the  sum  of  thirty  dollars  would  be  a  reasonable  fee,  in 
the  canse  wherein  the  overseers  of  the  poor  of  Venice  were 
.plaintiffs  and  David  Jennings  was  defendant.  No  furthw  evi- 
dence being  offered  on  the  part  of  the  plaintiff  the  defendant 
'CaUed  Thomas  E.  Doughty,  as  a  witness,  who  testified  tiiat  hie 
mts  the  person  named  as  one  of  the  plaintiffs  in  tbetnut  agu»t 
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In  the  matter  of  Aaron  Griswold,  aa  attoching  creditor. 

Under  the  code,  the  sufficiency  of  the  affidavits  on  which  an  attachment 

issued,  is  no  longer  a  jurisdictional  question. 
Hence  an  attachment  will  not  be  set  aside  on  motion,  upon  the  ground  that 

the  affidavits  on  which  the  same  was  issued  did  not  set  forth  ^ts  suffldent 

to  give  the  officer  jurisdiction. 
It  is  now,  under  the  code,  a  mere  question  of  regularity  in  issuing  prooew,  la 

the  progress  of  an  action,  which  none  but  a  party  to  the  action,  injuriously 

affected  by  it,  can  take  advantage  of. 
The  proceeding  cannot  be  attacked  and  reviewed  and  set  aside  in  a  collateral' 

proceeding,  as  in  cases  where  want  of  jurisdiction  in  the  first  instance  ia 

alledged. 
The  issuing  of  an  attachment,  or  attaching  property  under  it,  is  not  the  com* 

mencement  of  an  action,  but  is  a  mere  provisional  remedy.    The  action  is 

commenced  by  the  issuing  and  service  of  a  summons. 
Morgan  v.  Avery ^  (7  Ba^b.  666,)  approved. 

Appeal  from  an  order  made  at  a  special  term,  denying  ib 
motion  to  set  aside  warrants  of  attachment  ill  several  suits 
against  an  absconding  debtor,  by  a  creditor  whose  snit  was  last 
oonmienced,  and  in  whose  favor  a  warrant  of  attachment  waa 
also  issued. 

8.  Sherwoodj  for  the  appellant 

7.  R,  Strong  and  iK  A,  Qoodmoj  opposed. 

By  the  Court,  Johnson,  J.  This  is  an  appeal  firom  an  order 
made  at  special  term,  denying  a  motion  to  set  aside  the  warrants 
of  attachment  issued  in  favor  of.  several  other  creditors  againai 
ibe  property  of  William  H.  Griswold,  an  abscondiiig  debtor,  by 
which  the  property  of  the  debtor  was  attached  and  held  by  tha- 
sheriff  of  Oayuga,  to  satisfy  the  judgments  the  creditors  might 
severally  obtsia  in  the  suits  commenced  by  them  respectivdy, 
before  the  warrant  of  attachment  in  favor  of  the  above  named 
Aaron  Griswold  was  issued  to-  the  same  sheriff^  against  the 
property  of  the  same  debtor.  The  motion  was  to  set  aside  these 
attachments  as  against  the  attachment  of  the  moving  party,  last 
issuied,  on  the  ground,  principally,  that  sufficient  had*  nixt  htm 
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96t  fofih  in  the  several  affidavits  upon  which  these  attaohments 
were  issued,  to  give  the  officers  issuing  them  jurisdiction.  It 
was  decided  in  Morgan  v.  Avery ^  (7  Barh.  666,)  that  under  the 
code,  the  sufficiency  of  the  affidavits  on  which  an  attachment 
issues,  is  no  longer  a  jurisdictional  question. 

Under  the  code,  it  is  clear  that  the  issuing  the  warrant  of  at- 
tachment, or  the  attaching  property  under  it,  is  not  the  com- 
mencement of  the  action.  It  is  a  mere  provisional  remedy  in 'an 
action,  which  action  is  commenced  by  the  issuing  of  a  summons, 
and  the  service  of  it  in  some  one  of  the  methods  pointed  out  by 
the  code.  It  is  difficult  to  see  how  it  can  be  a  jurisdictional 
question,  so  long  as  it  is  a  mere  proceeding  or  provisional  remedy 
in  an  action.  The  code,  it  is  true,  provides  (§  139)  that  the 
court  shall  be  deemed  to  have  acquired  jurisdiction  "  from  the 
time  of  the  service  of  a  summons,  in  a  civil  action,  or  the  allow- 
ance of  a  provisional  r^edy."  Still,  the  action  is  commenced 
by  the  summons,  and  it  is  the  proof  of  the  issuing  and  service 
of  that,  which  gives  the  court  authority  to  proceed,  as  in  an  ac- 
tion, and  render  judgment,  where  the  defendant  does  not  appear.' 
The  allowance  and  issuing  of  the  atltachment,  and  attaching 
property  merely,  could  give  the  court  no  power  to  proceed  and 
render  any  judgment ;  because  no  action  can  be  commenced  by 
any  such  proceeding.  The  only  mode,  therefore,  of  correcting 
an  error  in  allowing  a  warrant  of  attachment  improperly,  must, 
it  seems  to  me,  necessarily  be  by  motion  in  the  action,  as  was 
held  in  Morgan  v.  Avery,  It  is,  now,  under  the  code,  a  mere 
question  of  regularity  in  issuing  process,  in  the  progress  of  an* 
action,  which  no  person  can  take  advantage  of  but  some  party 
to  the  action  injuriously'  affected  by  it.  The  proceeding  cannot 
be  attacked  atid  reviewed  and  set  aside  in  a  collateral  proceed- 
ing, as  in  cases  where  want  of  jurisdiction  in  the  first  instance 
is  aUedged.  This  view  of  the  case  renders  it  unnecessary  to 
leok  iato  the  contents  of  the  affidavits.  I  am  of  opinion,  cm  the 
whole,  that  Morgan  v.  Avery  was  correctiy  decided,  and  should 
be  sustained ;  although,  it  must  be  confessed,  that  §  18^  is  cal- 
culated to  throw  some  doubt  upon  the  question.  But,  as  has 
been  before  remarked,  it  is  difficult  to  perceive  how,  in  the  natere 


414  CASES  IN  THE  SUPREME  OOtJBT, 

^  Wright  V,  Smith. 

ef  things,  the  allowance  of  a  mere  process,  in  the  progress  of  «il 
action,  can  become  a  jurisdictional  question. 

The  order  of  the  special  term  must,  therefore,  be  affirmed. 

[Monroe  Gcn£ral  Term,  December  2,  1861.     Wdles,  Sdden  and  Ji^nsM, 
Justices.] 


Wright  vs.  Smith  and  Bull,  overseers  of  the  poor  of  the 
town  of  Venice. 

Where  a  suit  is  commenced  in  the  name  of  overseers  of  the  poor,  against  a 
person  for  violating  the  excise  law,  and  an  attorney  is  employed  to  conduct 
the  proceedings,  by  the  obligors  in  the  bond  g^ven  for  costs,  who  prosecutes 
the  suit  in  the  name  of  the  plaintiffs,  and  obtains  judgment  against  the  de- 
fendant, which  might  be  collected,  but  the  overseers  of  the  poor  acknowl- 
edge satisfaction  of  the  Judgment,  and  cause  the  same  to  be  cancelled  of 
record,  they  are  liable  to  the  attorney,  in  an  action  brought  for  his  costs 
and  counsel  fees. 

And  if  the  defendants  in  their  answer  admit  the  acknowledgment  of  satisAu^ 
tion  of  the  Judgment,  by  them,  but  aver  that  no  money  was  paid,  or  agreed 
to  be  paid,  by  the  defendant  in  the  judgment,  for,  or  on  account  of  such 
acknowledgment,  and  the  plaintiff  takes  issue  upon  that  averment,  but  no 
proof  is  given  by  either  party,  except  the  proof  of  the  execution  and  ao- 
knowledgment  of  the  satisfaction  piece,  this  will  be  held  oonclusive  proof 
that  the  defendants  had  received  the  amount  of  the  judgment,  in  money  or 
its  equivalent. 

The  fkct  that  the  predecessors  in  office  of  the  defendants  united  with  them  in 
executing  the  satisfaction  piece,  will  not  render  it  necessary  to  make  them 
parties  to  the  suit. 

In  such  a  case,  although  the  overseers  may  not  actoally  have  retained  the 
attorney,  yet  the  suit  is  in  fact  and  in  law  their  suit,  and  within  their  con- 
trol ;  and  the  attorney  is  their  attorney,  retained  for  them  by  authority  of 
the  statute. 

Their  liability  to  him,  however,  for  his  fees  is,  in  the  first  instance,  only  con- 
ditional, and  depends  entirely  upon  a  recovery  being  had.  But  upen  a  re* 
covery,  the  overseers  stand  in  the  same  relation  as  upon  an  original  retainer 
personally. 

Overseers  of  the  poor,  after  the  expiration  of  their  term  of  office,  and  after 
others  have  been  elected  in  their  places,  cannot,  by  signing  a  stipulation, 
disoontinue  a  suit  previously  commenced  in  their  names. 
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The  repeal  of  the  act  of  May  14, 1846,  relating  to  excise,  &c.  by  the  act  of 
May  7, 1847,  did  not  work  a  discontinuance  of  suits  previously  commenced 
for  penalties  incurred  under  the  revised  statutes,  for  selling  ardent  spirits 
without  a  license,  or  a  discharge  of  the  defendants  therein  from  their 
liabiUty. . 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  rendered 
at  a  special  term,  in  favor  of  the  defendants.  The  complaint 
alledged  that  on  the  26th  of  February,  1847,  the  plaintiff  issued 
a  capias  ad  respondendum,  in  favor  of  Thomas  E.  Doughty  and 
William  Bennett,  the  then  overseers  of  the  poor  of  the  town  of 
Venice,  as  attorney  for  the  plaintiffs,  against  one  David  Jen- 
nings ;  which  writ  was  returnable  on  the  first  Monday  of  May 
next  after  the  issuing  thereof,  and.  was  duly  served  upon  David 
Jennings,  the  defendant  therein  named,  on  or  before  the  return 
day  thereof.  That  previous  to  issuing  said  writ  a  bond  in  the 
penalty  of  $200  was  duly  executed  by  two  sureties,  with  a  con- 
dition that  the  obligors  should  pay  the  costs  in  case  of  failure  to 
recover  judgment  against  Jennings.  That  said  Jennings  ap- 
peared in  said  suit  by  George  Bathbun^  his  attorney,  who  served 
motice  of  his  appearance  as  such  attorney,  upon  the  plaintiff  in 
this  suit,  as  attorney  for  the  plaintiffs  in  that  suit,  on  the  twenty- 
fourth  day  of  May,  1847.  That  afterwards,  and  on  the  25th 
clay  of  May,  1847,  a  copy  declaration  in  said  suit,  was  duly 
served  upon  said  George  Bathbun,  as  the  attorney  for  said  de- 
fendant David  Jennings.  That  such  proceedings  were  thereupon 
had  in  said  cause,  that  afterwards,  and  on  the  18th  day  of  May, 
1848,  judgment  was  entered  therein  against  said  defendant  Jen- 
nings, and  in  favor  of  said  plaintiffs,  as  such  overseers  of  the 
poor,  for  $825  of  debt,  and  $82,69  damages  and  costs.  That 
said  judgment  was  on  that  day  docketed  in  the  clerk's  office  of 
Oayuga  county,  which  judgment  then  was,  and  thereafter  con- 
tinued to  be,  a  good  and  valid  judgment  against  said  defendant, 
until  the  same  was  satisfied  and  cancelled  of  record  as  herein- 
after stated.  That  the  said  sum  of  $82,69  included  in  said  judg- 
ment, and  therein  stated  as  damages  and  costs,  was  wholly  and 
entirely  for  the  costs  to  which  said  plaintiff  in  this  suit  was  en- 
titlod  as  attorney  4ind  counsel  for  the  plaintiffs  in  said  8tdt,'tb- 
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gether  with  the  disbursements  incurred  and  paid  by  the  sud 
plamtiff  in  this  suit,  as  such  attorney  and  counsel,  and  whidi 
were  duly  taxed  at  that  sum.  That  said  defendant  David  Jen- 
nings was,  at  the  time  of  docketing  of  said  judgment,  and  ever 
since  had  been,  and  yet  was  a  man  of  property,  and  resident  of 
said  town  of  Venice,  and  said  judgment  could  have  been  collected 
of  him,  the  said  Jenmngs,  by  due  course  of  law.  That  after  th« 
entering  and  docketing  of  said  judgment,  and  on  or  about  th« 
24th  day  of  May,  1848,  the  defendants  in  this  suit,  as  overseers 
of  the  poor  of  the  town  of  Venice,  together  with  the  said  Thomas 
E.  Doughty  and  William  Bennett,  executed  and  delivered  to 
said  defendant  David  Jennings,  or  to  some  other  person  for  his 
benefit,  an  instrument  in  writing,  under  their  hands  and  seals 
duly  executed,  by  which  they  acknowledged  satisfaction  of  the 
said  judgment,  and  directed  the  clerk  to  cancel  the  same  of  rec*- 
ord.  That  the  execution  of  said  instrument  in  writing  was  duly 
acknowledged,  and  was  afterwards,  on  the  80th  day  of  May,  1848, 
duly  filed  in  the  clerk's  office  of  said  county  of  Cayuga,  and  the 
clerk  upon  filing  the  same  cancelled  said  judgment  of  record. 
And  the  plaintiff  further  alledged,  that  he  had  never  received 
any  compensation  whatever  from  any  person  for  his  services  as 
attorney  and  counsel  in  said  suit  against  said  David  Jennin^, 
or  for  his  disbursements  and  expenses  therein.  Wherefore  he 
claimed  to  recover  of  said  defendants  as  such  overseers  of  the 
poor,  the  said  sum  of  $82,69,  together  with  interest  thereon 
from  the  said  18th  day  of  May,  1848 ;  and  also  the  further  sum 
of  1^100  as  and  for  a  reasonable  counsel  fee  for  the  services  of 
said  plaintiff  in  the  conducting  and  managing  said  suit  against 
said  David  Jennings,  in  addition  to  the  items  included  in  said 
taxed  bill,  and  the  costs  and  disbursements  of  this  suit. 

It  appeared  from  the  declaration  in  the  suit  agaiiMt  Jenniz^ 
tiiat  the  action  was  brought  to  recover  penalties  alledged  to  ham 
been  incurred  by  the  defendant  in  violating  the  excise  law. 

The  answer  of  the  defendants  in  this  cause  admitted  the  fiMSta 
Stated  in  the  complaint  as  to  the  commencement  of  the  suit 
against  Jennings,  appearance  of  the  attorney  for  said  Jennings 
the  service  of  notice  of  such  appearance,  the  service  of  the  dee-* 
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laiation  in  said  suit,  the  recovery  of  a  judgment,  the  time  and 
amount  thereof,'  and  the  time  of  docketing  the  same,  &c.  They 
also  admitted  that  said  Jennings  had  sufficient  means  to  pay  the 
amount  of  the  costs  as  taxed ;  and  that  on  or  about  the  24th 
day  of  May,  1848,  these  defendants  as  overseers  of  the  poor  of 
Venice,  did  sign,  exebute  and  acknowledge  the  satisfaction  piece 
mentioned  in  the  complaint,  for  the  reasons  and  under  the  cir- 
oumstances  hereinafter  stated ;  and  that  said  satisfaction  piece 
was.  duly  acknowledged,  and  that  the  same  was  duly  recorded 
OD  or  about  the  30th  day  of  May,  1848.  But  the  defendants 
denied  that  the  plaintiff  had  any  claim  or  demand  upon  them  on 
account  of  any  services  or  expenses  he  had  incurred  in  the  prose- 
cution of  said  suit,  in  the  names  of  William  Bennett  and  Thomas 
E.  Doughty,  as  overseers  of  the  poor  of  the  town  of  Venice,- 
against  said  David  Jennings,  because  they  averred  that  the  said 
plaintiff  was  not  employed  or  retained  by  the  said  William  Ben- 
nett and  Thomas  E.  Doughty,  as  overseers  of  the  poor,  of  the 
town  of  Venice,  or  either  of  them,  or  by  any  other  person  for 
them,  or  either  of  them,  as  their  attorney,  to  commence  the  said 
suit  against  said  David  Jennings.  And  they  averred  that  said 
plaintiff  was  employed  as  such  attorney,  and  brought  said  suit 
in  the  names  of  said  Bennett  and  Doughty,  as  overseers  of  the 
poor  of  the  town  of  Venice,  without  the  consent,  and  against  the 
wishes  of  said  Bennett  and  Doughty,  and  lifter  they  had  re- 
fused to  commence  such  suit,  or  to  authorize  the  commencement 
thereof,  in  their  names,  by  one.  Jarvis  Alward,  or  by  Jarvis  Al- 
ward  and  Alvah  Fitch.  And  the  defendants  averred  that  at 
the  commencement  of  said  suit  Thomas  E.  Doughty  was  not  one 
of  the  overseers  of  the  poor  of  the  town  of  Venice,  but  had  re- 
fused to  qualify,  or  to' act  as  such  overseer  of  the  poor  of  said 
town.  And  the  defendants  further  alledged,  that  they  never 
did,-  St  any  time,  nor  did  either  of  them,  employ  said  plaintiff, 
or  recognize  him  as  .their  attorney,  or  give  any  consent  to  his 
aondoBting,  prosecuting  or  carrying  on  said  suit  against  said 
Jennii^;  and  they  averred  that  the  same  was.  prosecuted 
againfit  their  wishes,  and  without  any  consent  or  approval  on 
tbdr  part ;  that  at  the  time  they,  the  defendants^  executed*  Ae 
Vol.  Xni.  58  • 
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said  satiBfaction  piece,  the  same  had  been  executed  hj  said  Ben- 
nett and  Doughty,  the  plaintiffs  in  said  suit ;  and  they  averred 
that  no  money  was  paid  to  these  defendants,  or  either  of  them, 
and  that  no  agreement  was  at  any  time  made,  that  any  thing 
should  be  paid  to  them,  or  either  of  them,  for,  or  on  account  of 
acknowledging  satisfaction  of  said  judgment  by  any  person. 
And  the  defendants  further  insisted,  that  the  plaintiff  eom- 
menced  said  suit  against  Jennings,  under  and  by  virtue  of  the 
seventh  section  of  the  act  entitled  "  an  act  relating  to  excise,  and 
to  licensing  retailers  of  intoxicating  liquors,"  passed  May  14th, 
1845 ;  and  that  said  act  was  afterwards,  and  before  the  judg- 
ment in  said  suit  was  obtained,  to  wit,  on  the  12th  day  of  May, 
1847,  repealed ;  that  on  or  about  the  20th  day  of  April,  1848, 
the  plaintiffs  in  said  suit^  made  and  signed  a  stipulation  by 
which  they  agreed  to  discontinue  the  said  suit ;  and  that  the 
defendant  or  his  attorney  might  enter  a  rule  discontinuing  said 
suit.  And  on  the  same  day  delivered  said  stipulation  to  said 
defendant  Jennings ;  and  that,  on  the  25th  day  of  April,  1848, 
a  copy  of  said  stipulation  was  served  on  said  David  Wright,  the 
plaintiff  in  this  suit ;  and  on  the  9th  day  of  May,  1848,  on  filing 
said  stipulation  in  the  office  of  the  clerk  of  Cayuga  county,  a 
rule  was  duly  entered,  on  motion  of  said  defendant  Jennin'g's 
attorney,  discontinuing  said  suit ;  and  the  defendants  insisted 
that  said  stipulation,  on  notice  thereof  to  the  said  plaintiff,  ended 
and  determined  said  suit,  and  his  right  to  proceed  therein,  as 
attorney  for  the  said  plaintiffs.  They  farther  insisted,  that 
William  Bennett  and  Thomas  E.  Doughty  ought  to  be  taade 
IMurties  defendants  in  this  suit. 

The  plaintiff  put  in  a  reply,  in  which,  among  other  things,  he 
alledged  that  at  the  time  the  paper  mentioned  and  set  forA  in 
said  answer,  and  therein  alledged  to  have  been  made  and  signed, 
on  or  about  the  20th  day  of  April,  1848,  was  made  and  signed, 
neither  the  said  Thomas  E.  Doughty  nor  the  said  William  Ben- 
nett, waa  an  overseer  of  the  poor  of  the  town  of  Yeniee;  nor 
bad  they,  or  either  of  them,  any  authority  to  discontinue  the 
rait  then  pending  against  the  said  David  Jennings,  or  in  aajr* 
wise^  to  interfere  or  intermeddle  therewith ;  that  saidWiUiwi 
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Bennett,  at  the  time  of  and  before  the  sale  by  the  said  Jennings, 
of  the  strong  and  spiritous  liquors  for  the  sale  whereof  said 
snit  was  brought  against  him,  said  Jennings,  was  the  owner  of 
the  premises  then  occupied  by  said  Jennings,  and  was  the  land- 
lord of  the  said  Jennings,  and  advised  the  said  Jennings  to  s^ll 
strong  and  spiritous  liquors  to  be  drank  in  the  said  house, 
4X>ntrary  to  law ;  apd  that  both  the  said  Bennett  and  the  said 
Doughty,  and  particularly  the  said  Bennett,  then  well  knew  that 
he,  the  said  Jennings,  had  sold  strong  and  spiritous  liquors  con- 
trary to  the  15th,  and  also  to  the  16th,  sections  of  the  revised 
«tatutes,  entitled  '^  of  excise,  and  the  regulation  of  taverns  and 
groceries  f  and  that  he,  the  said  Jennings,  was  liable  to  the 
penalties  claimed  in  and  by  the  declaration  in  said  suit.  That 
having  such  information  and  knowledge,  they,  the  said  Doughty 
and  Bennett,  at  the  instance  and  request  of  said  Jennings,  and 
for  the  fraudulent  purpose  and  design  of  protecting  him,  the 
•said  Jennings,  from  the  penalties  incurred  by  him ;  and  of  de- 
frauding the  public,  by  preventing  a  recovery  against  said  Jen- 
nings in  said  suit,  made  and  signed  the  paper  before  mentioned. 
And  the  plaintiff)  upon  belief,  averred  that  said  paper  was  and 
is  utterly  void,  for  the  reasons  above  stated,  and  for  the  further 
reason  that  said  paper  was  otherwise  fraudulent  and  void ;  aod 
did  not,  nor  could  not,  have  any  effect  whatever  upon  said  suit, 
nor  upon  the  right,  power  or  authority  of  the  plaintiff  in  this 
suit,  as  the  attorney  for  the  plaintiffs  therein,  to  prosecute  the 
«ame  to  judgment  and  execution. 

.  The  cause  was  brought  to  trial  at  the  Cayuga  circuit,  held  by 
John  Maynard,  one  of  the  justices  of  this  court,  in  March,  1849. 
The  parties  waived  «  trial  by  jury,  and  the  cause  was  tried  by 
the  court ;  whereupon  it  was  admitted,  by  the  counsel  for  the 
defendilnts,  that  if  the  plaintiff  was  entitled  to  recover  any  coun- 
sel fee,  the  sum  of  thirty  dollars  would  be  a  reasonable  fee,  in 
Xhe  csuse  wherein  the  overseers  of  the  poor  of  Yenioe  were 
plaintiffs  and  David  Jennings  was  defendant.  Ho  further  evi- 
dence being  offered  on  the  part  of  the  plaintiff  the  defendant 
called  Thomas  E.  Doughty,  as  a  witness,  who  testified  that  lie 
vas  tha  person  named  as  t)ne  of  the  plaintift  in  tbetraot  agu»t 
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'David  Jennings;  that  he  was  not  one  of  the  overseers  of  the 
poor  of  the  town  of  Venice,  when  that  suit  was  brought ;  he  was 
eleeted,  but  did  not  take  the  oath  of  office.  This  testimony  was 
objected  to  in.  due  time  by  the  plaintiff,  and  was  received  by  the 
court  subject  to  the  objection.  The  witness  further  testified, 
that  the  stipulation  discontinuing  that  suit  was  signed  by  him 
and  by  William  Bennett,  who^was  an  overseer  of  the  poor  when 
that  suit  was  commenced.  That  suit  was  brought  without  any 
authority  from  the  witness,  and  contrary  to  his  wishes ;  that  he 
remembered  the  time  of  signing  the  stiptdation  to  discontinue 
in  the  suit  against  Jennings.  The  defendants  in  this  suit  were 
then  the  overseers  of  the  poor  of  the  town  of  Venice.  The  de- 
fendants' attorney  then  produced  the  book  of  common  rules,  kept 
in  the  office  of  the  clerk  of  Cayuga  county,  and  offered  to  read 
therefrom  a  rule  entered  on  the  9th  of  May,  1848,  discontinuing 
that  suit,  on  filing  a  stipulation  signed  by  Doughty  and  Bennett. 
To  the  reading  of  which  the  plaintiff  objected,  on  the  ground 
that  no  copy  of  said  rule  had  ever  been  served  upon  the  attorney 
in  that  suit.  The  court  admitted  the  evidence,  to  which  said 
plaintiff  objected. 

David  Wright,  plaintiff  in  person. 

Geo.  Ratkbun,  for  the  defendants. 

By  the  Court,  Johnson,  J.  This  cause  was  tried  before  the 
court  without  a  jury.  It  appears  from  the  decision  of  the  judge, 
that  all  the  allegations  in  the  plaintiff's  complaint  were  proved 
or  admitted.  And  all  the  facts  stated  in  the  defendant's  answer, 
except  the  allegation  that  Doughty  was  not  overseer  of  the  poor, 
and  the  allegation  that  no  money  was  received  of  Jennings  upon 
the  judgment  against  him.  It  was  also  admitted  that  the  plain- 
tiff was  employed  to  prosecute  Jennings,  named  in  the  complaint, 
by  the  obligors  in  the  bond  therein  mentioned,  or  one  of  them. 
The  judge  decided  that  upon  this  proof,  as  matter  of  law,  the 
jdaintiff  was  not  entitled  to  recover.  No  reasons  for  the  decie- 
ion  are  given.     I  confess  I  am  unable  to  perceive  why  the 
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plaintiff  is  not  in  law  entitled  to  recover  his  costs  of  these  de- 
fendants. He  was  the  attorney  in  the  action,  and  prosecuted 
the  suit  to  judgment ;  and  these,  defendants  were  not  only  nom- 
inally plaintiffs,  but  had  control  of  the  recovery. 

Conceding  that  neither  these  defendants  nor  their  predecessors 
in  office,  actually  retained  the  plaintiff  to  prosecute  that  suit 
against  Jennings,  yet  it  was  in  fact  and  in  law  the  suit  of  the 
overseers  of  the  poor  for  the  time  being.  No  other  person  had 
any  interest  in  it  or  control  over  it.  The  persons  who  gave  the 
bond  had  no  interest  in  the  suit.  They  made  themselves  liable 
for  the  costs  in  case  no  judgment  was  recavered ;  but  they  had 
no  control  over  the  suit,  and  could  do  nothing  except  to  attend 
to  its  prosecution.  The  law  made  them  the  agents  of  the  over- 
seers, to  institute  the  suit  and  carry  it  on  for  them.  But  they 
had  no  title  to  the  judgment  when  recovered,  and  could  not  re- 
ceive the  proceeds,  or  direct,  to  any  extent,  as  to  the  manner  of 
their  appropriation.  The  statute  directs  as  to  this.  ''  K  prose- 
cuted to  effect,  the  penalty  shall  be  applied  as  now  provided  by 
law."  {Sess.  Laws  of  1845,  cA.  300,  §  7.)  The  defendants 
took  the  penalty  recovered  in  their  official  capacity,  to  disburse 
as  the  law  direct.  In  case  of  such  a  suit  prosecuted  to  effect, 
the  obligors  in  the  bond  are  not  liable  for  costs,  to  any  one  ;  not 
even  the  attorneys.  They  could  only  be  called  upon  in  case  of 
failure  to  recover.  And  then  only  by  reason  of  their  under- 
taking, and  not  as  parties  to  the  action.  I  think  it  follows, 
therefore,  as  a  clear  deduction,  that  the  plaintiff  was  the  attorney 
of  the  overseers,  retained  for  them  by  authority  of  the  statute. 
Their  liability  to  him,  however,  for  his  fees,  was,  in  the  first  in- 
stance, only  conditional,  and  depended  entirely  upon  a  recovery 
being  had.  But  upon  recovery,  they  stood  in  the  same  relation 
as  upon  an  original  retainer  personally.  In  that  event,  the  at- 
torney could  look  to  no  other  person ;  and  the  statute,  I  appre- 
hend, did  not  contemplate  that  he  should  render  his  services  for 
the  public  gratuitously^  His  legal  fees  in  such  case  are  in  the 
judgment,  which  the  overseers  control;  but  they  do  not  belong 
to  the  town.  It  is  the  penalty,  only,  which  is  applied  as  pro- 
'Vided  by  law.    (See  act  above  cUed,  i  7.)    It  is  not  ccmtended 
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that  the  stipulation  of  Bennett  and  Doughty,  in  whose  names 
the  suit  was  commenced,  and  who  were  then  overseers,  given 
after  the  expiration  of  their  term  of  office,  and  after  others  had 
been  elected  in  their  places,  agreeing  to  disoontinae  the  suit) 
could  have  the  ^ect  to  discontinue.  And  clearly  it  could  not. 
They  had  then  no  more  control  over  the  action  than  any  other 
strangers.  The  new  overseers  had  become  parties  in  their  stead, 
by  virtue  of  their  office. 

The  judgment  against  the  defendant,  Jennings,  was  recovered 
on  the  18th  of  May,  1848.  It  is  contended  by  the  defendants' 
counsel  that  the  repeal  of  the  act  of  1845,  on  the  7th  of  May, 
1847,  worked  a  total  discontinuance  of  the  suit,  and  a  discharge 
of  the  defendant  therein  from  his  liability ;  and  that  the  judg- 
ment rendered  afterwards  in  that  suit  was  null  and  void.  It  is 
impossible  to  see  how  these  consequences  follow  from  the  repeal 
of  the  act  of  1845.  The  action  was  to  recover  the  penalties  given 
by  the  revised  statutes  for  selling  ardent  spirits  without  a  license 
from  the  board  of  excise.  Neither  the  act  of  1845,  nor  the  re- 
pealing act  of  1847,  repealed  or  in  any  manner  affected  these 
provisions.  The  prohibitions  and  penalties  prescribed  by  the 
revised  statutes  were  still  in  force,  notwithstanding  those  acts. 
The  cases  cited  by  the  defendants'  counsel,  are  where  the  repeal 
of  the  act  took  away  the  penalties,  or  the  right  upon  which  the 
notion  was  founded.  This  is  no  such  case.  Here  the  statute 
prescribing  the  penalty,  and  authorizing  the  prosecution  and 
recovery,  was  still  in  force.  It  was  in  fact  the  foundation  of  the 
cause  of  action.  The  act  of  1845,  prescribed  under  what  cir- 
cumstances boards  of  excise  should  be  authorized  to  grant 
licenses ;  and  upon  what  conditions  others  might  commence  and 
prosecute  actions  for  penalties,  for  and  in  the  mime  of  the  over- 
seers, where  they  refused  to  discharge  the  duties  imposed  upon 
them  by  law,  appertaining  to  their  office.  The  selling  withoiit 
license,  however,  was  still  prohibited.  But  independent  of  this, 
here  was  a  judgment  in  a  suit  regularly  commenced,  in  which 
issue  had  been  joined,  and  which  was  final  and  conclusive  be- 
tween the  parties,  while  it  remained  unreversed.  The  suit  wis 
in  f«et  prosecuted  to  effect ;  and  I  am  clearly  of  opinion  ilwt  the 


MONROE-DECEMBER,  1861.  433 


Wright  V.  Smith. 


overseers  for  the  time  being,  who  were  the  defendants  here,  are 
liable  to  the  plaintiff  for  his  fees  as  attorney,  in  this  aspect  of 
the  case,  alone.  ' 

But  the  case  shows  that  after  the  judgment  was  obtained,  on 
the  24th  of  May,  1848,  satisfaction  of  the  same  was  duly  exe- 
cuted by  the  defendants,  and  the  clerk  authorized  to  cancel  the 
same  of  record.  This  acknowledgment  of  satisfaction  is  in  the 
usual  form,  and  signed  by  the  defendants,  overseers  of  the  poor 
of  Venice,  for  the  year  1848,  and  also  by  Doughty  and  Bennett, 
the  overseers  of  the  preceding  year,  when  the  suit  was  com- 
menced. It  was  duly  acknowledged  and  filed  in  the  clerk's 
office,  and  the  judgment  satisfied  of  record.  The  defendants,  in 
their  answer,  admit  the  acknowledgment  of  satisfaction  of  the 
judgment  by  them,  but  they  aver  that  no  money  was  paid,  and 
none  agreed  to  be  paid  by  the  defendant,  for  or  on  account  of 
such  acknowledgment.  Upon  this  averment  in  the  answer  issue 
is  taken  by  the  reply.  Tt^ie  judge  certifies  that  upon,  this  issue 
no  proof  was  given  by  either  party,  except  the  proof  of  the  exe- 
cution and  acknowledgment  of  the  satisfaction  piece.  But  this, 
in  the  ab,sence  of  all  other  evidence,  was  conclusive  proof  that 
the  defendants  had  received  the  amount  of  the  judgment,  in 
money  or  its  equivalent.  {Padcard  v.  jEfiU,  7  CoweOj  445. 
Stanton  v.  Thomas^  24  Wend.  71.)  As  the  case  stood,  there- 
fore, upon  the  proof,  it  was  clearly  shown  that  the  defendants 
had  received  in  money  the  full  amount  of  the  debt  and  costs. 

But  the  plaintiff's  counsel  contends  that  if  there  is  any 
liability  arising  out  of  the  execution  and  acknowledgment  of  the 
satisfaction  piece.  Doughty  and  Bennett  should  have  been  joined 
as  defendants,  as  they  united  with  Smith  and  Bull  in.  executing 
the  satisfaction  piece.  But  the  law  determines  to  whom  the 
money,  when  received,  belonged ;  and  in  a  case  like  this,  I  ap- 
.prehend  the  law  would  presume  that  the  money  was  received 
by  those  entitled  to  it ;  and  that  the  others  merely  united  in 
the  acknowledgment  to  satisfy  the  record.  But  in  any  «vent, 
if  the  defendants,  who  were  the  only  persons  authorized  by  law 
to  receive  the  money,  consented  to  let  others,  not  entitlc^l,  re- 
eoive  «ny  portion  of  it,  they  would  not,  by  that  act,  relieve 


424        CASES  IN  THE  SUPREME  COURT. 

Crippen  v.  Culver 

themselves  from  their  liability,  either  to  the  town,  or  to  the  at- 
torney. I  think  it  will  hardly  lie  with  them  to  say  that  they 
voluntarily  shared  in  the  money  with  others  who  had  no  right 
to  it.  On  this  ground,  the  plaintiff's  right  of  rec^ery  seems 
to  me  complete.  The  judgment  of  the  special  term  must  there-, 
fore  be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

[Monroe  General  Term,  December  2, 1851.     Welles,  Sdden  and  Johns<m, 
Justices.] 


isii  sSj       Almon  Crippen,  a  lunatic,  by  Henry  Crippen  his  committee, 

vs.  Culver. 

An  action  cannot  be  maintained  by  the  committee  of  a  'hmatic,  to  recover  tlie 
value  of  property  levied  upon  and  sold  under  a  judgment  and  execution 
obtained  by  regular  process  of  law  against  the  lunatic  alone,  after  the  ap- 
pointment of  a  committee,  on  a  just  demand,  and  to  which  it  is  not  claimed 
or  proved  there  was  any  defense. 

A  judgment  recovered  against  a  lunatic  after  the  appointment  of  a  committee 
of  his  person  and  estate,  without  first  obtaining  leave  from  a  court  of  equity 
to  institute  a  suit  against  him,  is  not  void,  nor  even  erroneous ;  nor  is  the 
party  acting  under  it  a  trespasser. 

The  remedy  of  a  lunatic  thus  improperly  proceeded  against  is  by  application 
to  the  court  appointing  the  committee,  to  restrain  the  prosecution  of  the 
suit  at  law  and  to  punish  the  plaintiff  for  contempt 

The  complaint  in  this  action  was  in  the  nature  of  a  bill  in* 
equity.  It  stated  that  in  the  month  of  December,  1849,  Henry 
Crippen  was  duly  appointed  by  the  county  court  of  Saratoga 
cdunty,  a  committee  of  the  person  and  estate  of  Almon  Crippen, 
he,  the  said  Almon  then  and  there  being  a  lunatic,  and  having 
been  previously  adjudged  a  lunatic,  by  and  under  the  direction  of 
said  court  in  due  form  of  law.  That  the  said  Henry  Crippen,  in 
the  same  month  of  December,  1849,  was  duly  qualified  as-suchoom-: 
znittee,  and  immediately  thereafter  took  possession  of  the  person 
and  estate  of  the  lunatic,,  in  the  town  of  Milton  in  said  county 
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of  Saratoga,  and  had  ever  since  held  the  entire  control  of  the 
person  and  estate. of  the  lunatic.  That  the  defendant  in  the 
month  of  June,  1850,  commenced  an  action  against  the  lunatic 
before  Samuel  Deforest,  Esq.  a  justice  of  the  peace  of  the  town 
of  Milton,/or  an  aUedged  conversion  of  property,  and  recovered 
a  judgment  against  the  lunatic  for  $12,02  on  the  1st  day  of 
July,  1850,  on  which  judgment  execution  was  issued  on  the  5th 
of  August,  1850.  which  was  levied  by  a  constable  on  a  horse 
belonging  to  the  estate  of  the  lunatic  worth  $100,  which  horse 
was  sold  by  the  direction  of  the  defendant,  tq  satisfy  the  said 
judgment,  on  the  80th  of  September,  1850.  The  complaint 
further  averi:ed  that  the  committee  had  no  notice  or  knowledge 
of  the  commencement  of  the  suit,  or  the  rendition  of  the  judg- 
ment ;  that  the  defendant  knew  of  the  appointment  of  the  com- 
mittee, and  that  he  had  the  control  and  custody  of  the  person 
and  estate  of  the  lunatic,  at  the  time  said  action  was  commenced, 
and  intentionally  concealed  from  the  committee  the  fact  that  said 
action  was  commenced.  That  no  permission  was  given  to  the 
defendant,  either  by  the  supreme  court,  or  the  said  county  court, 
to  commence  said  action.  The  plaintiff,  by  hib  committee,  de- 
manded judgment,  that ''  the  said  defendant  may  be  adjudged 
to  return  the  said  horse  to  the  control  and  custody  of  the  said 
committee  and  to  pay  all  damages  consequent  upon  the  taking 
and  detention  of  the  said  horse,  to  the  amount  of  $50 ;  or  to 
pay  in  money  the  value  of  the  said  horse,  with  all  damages  as 
aforesaid ;  and  also  to  discharge  the  said  judgment  before  the 
said  justice,  and  to  pay  the  costs  of  this  action."  The  answer 
admitted  the  recovery  of  the  judgment  and  the  issuing  of  the 
execution,  and  the  sale  of  the  horse  as  stated  in  the  complaint, 
but  alledged  that  said  horse  was  worth  no  more  than  the  sum 
of  $40.  It  denied  that  Almon  Grippen  was  a  lunatic  at  the 
time,  or  that  Henry  Grippen  was  his  committee  and  had  the 
charge  and  custody  of  the  said  Almon  and  his  estate,  but  af- 
firmed that  said  Almon  had  control  of  himself  and  his  horse  at 
the  time  of  the  ssdd  judgment  and  levy.  It  averred  that  Henry 
Grippen  knew  of  the  commencement  of  the  suit,  and  of  the  re- 
covery of  the  judgment,  and  that  the  defendant  had  caused  an 
Vol.  Xm.  54 
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execution  to  be  issued,  and  levied  on  the  property  of  the  said  Al- 
mon  Grippen.  It  denied  generally  all  the  allegations  of  the  com- 
plaint not  admitted.  The  reply  took  issue  on  all  the  averments 
contained  in  the  answer.  The  facts  about  which  there  appeared 
to  be  no  dispute  between  the  parties  were :  that  after  the  ap- 
pointment of  Henry  Crippen,  as  committee  of  Almon  Crip* 
pen,  who  was  found  to  be  a  lunatic  in  December,  1849,  and 
after  he  took  upon  himself  the  care  and  custody  of  the  per- 
son and  property  of  the  lunatic,  and  in  Juno,  1850,  the  defend- 
ant commenced  the  suit  and  recovered  the  judgment,  on  which 
execution  was  issued  and  levied  on  the  horsc,'which  was  sold  by 
his  direction^  as  stated  in  the  complaint.  Previous  to  the  time 
of  commencing  the  suit  on  which  the  judgment  was  recovered, 
the  defendant  commenced  a  suit  before  the  same  justice  agaiiftt 
the  lunatic  and  his  committee.  A  motion  was  made  to  dismiss 
the  proceeding,  on  the  ground  that  no  permission  had  been  ob- 
tained from  the  supreme  or  county  court  to  prosecute  the  action, 
which  was  granted  by  the  justice,  and  the  suit  was  withdrawn. 
No  permission  was  ever  granted  to  the  defendant,  who  knew  of 
the  appointment  of  the  committee,  to  commence  any  suit  against 
the  lunatic.  It  further  appeared  in  evidence,  that  after  the 
first  action  was  dismissed  or  withdrawn,  Henry  Crippen  was  in- 
formed by  the  defendant's  attorney  that  unless  he  settled  the 
claim  the  defendant  would  sue  his  brother  Almon ;  that  Henry 
'  TepUed,  he  knew  nothing  about  the  claim  and  should  do  nothing 
about  it.  The  constable  who  held  the  execution  called  on  Henry 
Crippen  before  he  made  the  levy  and  requested  him  to  pay  it. 
Henry  sud  he  should  not  pay  it;  that  Almon  had  property 
enough  at  the  bam,  or  elsewhere,  to  pay  it.  He  afterwards 
levied  on  the  horse  and  sold  him  for  $40,50,  and  after  satisfying 
the  execution  tendered  the  balance  of  the  money  to  Henry  Crip- 
pen, which  he  reftised  to  receive.  The  jury  found  the  val«e  of 
the  horse  to  be  $86. 

/  B.  McKean^  for  the  plaintiff. 

A.  Bockesy  for  the  defendant 
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'  C.  L.  Allen,  J.  There  is  no  allegation  in 'the  complaint 
that  the  judgment  was  obtained  upon  a  fraudulent  or  invalid 
consideration,  or  that  the  demand  upon  which  it  was  founded 
was  not  a  just  one.  It  is  not  alledged  or  pretended  that  the 
defendant  in  that  action  had  a  good  defense  to  it,  of  which  he, 
the  committee,  could  not  avail  himself,  by  reason  of  fraud  or 
accident,  or  by  the  act  of  the  opposite  party.  The  only  allegation 
tending  towards  such  an  averment  is,  that  the  defendant  "  in- 
tentiorudly  concealed  from  the  committee,  the  fact  that  the 
acdon  was  commenced."  There  is  no  evidence  to  support  that 
charge,  except  that  the  action  was  commenced  against  the  luna- 
tic alone,  and  that  the  committee  resided  four  or  five  miles  from 
the  village  of  Ballston  Spa  where  the  lunatic  and  defendant  and 
^stioe  resided.  It  does  not  appear  that  he  had  positive  notice  of 
the  proceedings,  except  from  the  fact  that  his  counsel  knew  that 
the  suit  was  commenced,  and  he  had  previously  been  informed 
of  the  claim,  and  that  the  -lunatic  would  be  prosecuted,  unless 
it  was  settled.  I  am  not  only  not  satisfied  from  the  evidencOi 
that  the  commencement  of  the  suit  was  intentionally  concealed 
from  the  committee,  but  I  think  the  fair  inference  is  otherwise. 
But  if  it  was,  unless  the  committee  had  a  good  defense  to  the 
action,  of  which  he  was  deprived  by  reason  of  his  ignorance  of 
it,  tha;t  fact  alone  would  not  aid  him  here,  unless  he  should  be 
permitted  to  say  that  he  was  prevented  from  applying  to  the 
proper  «ourt,  for  an  order  to  restrain  the  defendant's  proceedings. 
But  for  that  he  had  ample  opportunity,  as  will  be  shown  hereafter. 
The  question  then  presented  for  consideration  is  whether  an 
action  can  be  maintained  by  the  committee  of  a  lunatic  to  re- 
cover the  value  of  property,  levied  upon  and  sold  under  a  judg- 
ment and  executicm  obtained  by  regular  process  of  law,  against 
the  lunatic  alone,  after  the  appointment  of  a  committee,  on  a 
demand  not  alledged  to  have  been  dishonest,  but  for  aught  that 
appears  fairly  and  honestly  due,  and  to  which  it  is  not  clumed 
or  proved  there  was  any  defense.  Or  in  other  words,  whether 
a  judgment  recovered  against  a  lunatic  a^ter  the  appointment  of  a 
committee  of  his  person  and  estate,  without  leave  of  the  court 
is  vaidj  and  the  party  acting  under  it  a  larespasser.    It  was  not 
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denied  on  the  trial,  it  was  in  fact  conceded,  that  the  defendant  waft 
guilty  of  a  contempt  of  court,  in  instituting  his  suit  before  the  jus- 
tice, without  leave,  and  that  on  a  proper  representation,  he  would 
not  only  have  been  restrained  from  proceeding,  but  would  probably 
have  been  punished  for  his  contempt.  This  is  undoubtedly  cor- 
rect. It  is  a  contempt  of  court  to  commence  a  suit  at  law  against  a 
lunatic  without  permission,  after  notice  of  the  inquisition  declaring 
his  incompetency.  If  any  person  has  a  legal  or  equitable  claim 
against  him,  the.  proper  course  is  to  apply  to  the  court  by  petition) 
for  the  payment,  or  for  leave  to  prosecute.  And  a  party  will  not 
be  permitted  to  enforce  payment  by  a  suit  at  law,  except  by 
the  express  direction  or  sanction  of  the  court.  If  the  party 
obtains  a  judginent  at  law  it  is  a  contempt  of  court  for  him  to 
issue  execution  and  cause  it  to  be  levied  on  property  of  thft 
lunatic  which  is  under  its  exclusive  control  and  protection. 
{Lamoureux  v.  Crosby,  2  Paiffe,  422.  Mailer  of  Heller^  8 
Id.  199.  6  Id.  489.  7  Id.  513.)  But  if  a  party  proceed  with- 
out  permission  and  at  his  peril  and  obtains  a  judgment,  which 
he  collects  by  execution  without  being  restrained  by  the  court, 
the  proceedings  are  not  void.  They  are  not  even  irregular  or 
erroneous.  In  Sternbergh  v.  Schoolcraft,  (2  Barb.  S.  C.  Rep. 
153,)  the  action  was  on  a  judgment  recovered  before  a  justice 
of  the  peace  against  Sternbergh,  while  he  and  his  property  were 
under  the  custody  and  control  of  a  committee  under  a  conmiis- 
fiion  of  lunacy.  And  it  was  contended  that  the  judgment  was 
void ;  that  the  justice  had  no  jurisdiction  of  the  person  of  Stem* 
bergh,  because  at  the  time  of  its  rendition,  his  committee  had 
charge  of  his  person  and  property.  The  court  said,  "  This  posi- 
tion is  clearly  untenable.  The  judgment  was  not  void.  The 
authorities  are  decisive  on  this  point.  The  judgment  was  md 
even  erroneous.  It  could  not  have  been  reversed  on  error,  for 
the  cause  assigned.  The  justice  had  full  jurisdiction  of  the 
person  of  Sternbergh^  subject  only  to  the  interference  of  the 
court  of  chancery."  So  in  Robertsoti  v.  Loin,  (19  Wend.  660,) 
a  commission  had  been  issued  and  the  defendant  had  been  found 
an  habitual  drunkard.  A  motion  was  made  to  set  aside  the 
proceedings,  on  the  ground  of  irregularity.    The  court  in  deny** 
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ing  the  motion,  observed,  that  the  court  of  chancery  mast  be 
left  to  enforce  its  own  jurisdiction.  In  the  matter  of  Heller^ 
(3  Paiges  Rep.  199,)  the  chancellor  said,  '^  although  the  lunacy 
of  the  defendant  may  not  always  prove  a  legal  defense,  this 
court,  upon  a  proper  application  by  the  committee,  will  restrain 
such  a  proceeding  and  compel  the  plaintiff  to  come  here  for 
justice.  See  also  in  the  mcUier  of  Hopper,  (5  Id.  489.)  Thus 
it  will  be  seen  that  an  idiot  or  lunatic  may  be  sued  as  he  may 
sue,  at  law,  after  the  execution  of  the  commission  of  lunacy  and 
after  his  person  is  placed  under  the  care  of  a  committee,  though 
the  court  will  always  permit  his  committee  to  assist  in  managing 
the  prosecution  or  defense.  He  loses  in  fact  none  of  his  estate, 
rights  of  property  or  rights  of  action.  (8  Barb.  662.  And  see 
6  Wend.  497 ;  18  John.  184.) 

If  he  is  prosecuted  at  law  without  permission,  the  remedy 
of  the  party  is  to  proceed  for  contempt,  as  the  cases  before  cited 
show.  The  court  has  ample  power  not  only  fully  to  restrain 
all  proceedings,  but  to  indemnify  the  committee  as  well«,as  to 
punish  the  party  guilty  of  the  contempt.  It  may  be  argued 
that  a  lunatic  may  be  proceeded  against  secretly,  and  a  judg- 
ment and  execution  obtained  against  him,  and  his  property  be 
sold,  without  the  knowledge  of  the  committee,  so  as  to  afford 
him  an  opportunity  of  applying  to  the  court  for  relief;  and  that 
while  his  committee  may  apply  to  the  court  for  the  exercise  of 
its  power  in  a  summary  way,  where  the  facts  come  to  his  knowl- 
edge in  season  so  to  do,  he  is  not  required  to  pursue  that  course, 
but  may  bring  his  action  in  equity,  asking  relief;  and  especially 
when  as  in  the  present  case,  the  judgment  has  been  collected, 
and  satisfied  on  execution.  I  know  there  is  a  class  of  cases, 
where  equity  will  relieve  from  the  effects  of  a  judgment  at  law. 
Thus  in  Foster  v.  Wood,  (6  John.  Ch.  87,)  it*  was  said  that 
Y^hancery  will  relieve  against  a  judgment  at  law,  where  the  de- 
fendant was  ignorant  of  the  fact  in  question,  pending  the  suit ; 
or  where  it  could  not  have  been  received  as  a  defense ;  or  where 
the  party  was  prevented  from  availing  himself  of  the  defense 
by  fraud,  or  accident,  or  the  act  of  the  opposite  party,  unnuxed 
with  iiegligence  or  fault  on  his  part.     So  in  Hugging  v.  Kmg^ 
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(3  Barb,  S,  C.  Rep.  616,)  the  court  made  the  same  observa- 
tion, remarking  that  the  plaintiff  in  thai  case  had  a  good  de- 
fense to  the  action  in  which  the  judgment  was  recovered  against 
him,  and  was  prevented  from  setting  up  that  defense  by  a  gross 
fraud  practiced  upon  him  by  the  defendants.  The  same  rule 
was  recognized  and  sanctioned  in  Vilas  v.  Jones^  (1  Comst.  281.) 
But  in  all  these  cases,  the  party  complaining  had  a  good  de- 
fense in  the  suit  at  law,  of  which  he  was  deprived  by  the 
fraudulent  or  improper  act  of  the  opposite  party,  unmixed  with 
negligence  on  his  part.  As  the  chancellor  remarked  in  the 
matter  of  Hopper y  (5  Paige^  489,)  "  If  there  is  no  remedy  at 
law,  and  judgments  have  been  improperly  recovered  against  a 
lunatic  for  pretended  claims  which  were  not  justly  due,  it  may 
be  a  proper  case  for  the  committee  to  proceed  by  bill  in  equity, 
to  be  relieved  against  such  proceedings." 

While,  therefore,  a  court  of  equity  has  the  power,  and  it  is  its 
right  and  duty  to  set  aside  a  judgment  for  fraud,  in  cases  of  the 
nature  which  I  have  been  considering,  yet  it  is  believed  they  have 
never  interfered  to  disturb  a  judgment  recovered  against  a  lunatic 
by  due  process  of  law,  unless  the  consideration  has  beeuimpeachedi 
and  no  other  remedy  has  existed.  Now  what  are  the  facts  on  which 
the  present  action  is  based?  A  judgment  has  been  recovered 
against  the  plaintiff,  Almon  Orippen,  by  due  and  regular  process 
of  law,  after  commission  found  and  a  committee  appointed.  There 
is  no  allegation  in  the  complaint,  or  evidence  offered,  to  impeach  the 
consideration  of  that  judgment  It  is  not  contended  that  it  was  for 
an  invalid  or  unjust  claim ;  or  that  any  defense  existed  against  it. 
The  process  of  the  court  is  claimed,  because  the  party  was  guilty 
of  a  contempt  in  his  proceedings,  by  which  it  is  argued  that  the 
judgment  is  void.  The  committee  had  full  o{^rtunity  to  have 
applied  for  an  order  restraining  the  proceeding  of  the  defendant, 
if  not  before  obtaining  his  judgment,  at  least  before  a  sale  under 
the  execution,  as  he  was  informed  of  it  and  was  requested  to  pay 
it.  Instead  of  making  application  to  stay  the  sale,  and  for  the 
proper  punishment  of  the  party  for  his  contempt,  he  states  to  the 
officer  holding  the  process,  that  the  lunatic  has  property  suffir 
cient  to  pay  the  judgment,  on  which  a  levy  can  be  made,  and 
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informs  the  constable  where  some  of  it  may  be  found.  A  levy 
and  sale  is  made,  and  the  judgment  fully  satisfied,  and  after  all 
these  proceedings,  suffered  by  his  own  permission  or  neglect,  the 
lunatic  by  his  committee  comes  into  court  with  the  present  action. 
It  appears  to  me  he  has  mistaken  his  remedy.  He  should  have 
applied  to  the  proper  court,  in  the  proper  form,  for  the  relief 
which  he  really  had. 

The  power  there  was  ample,  and  could  have  been  exercised  to 
a  much  fuller  extent  than  the  present  action  would  warrant,  even 
if  it  should  be  sustained.  The  court  could  have  granted  all  the 
relief  necessary*  after  sale  of  the  property.  It  could  and  would 
have  fully  compensated  the  committee  by  imposing  a  fine  to  a 
sufficient  amount  to  have  covered  the  value  of  thef  horse,  and  to 
have  indemnified  him  for  all  damages  and  costs.  The  relief 
asked  for  in  the  complaint  certainly  could  not  be  granted,  in  any 
event.  In  the  first  place  the  complaint  asks  that  the  defendant 
may  be  adjudged  to  return  the  horse  to  the  control  and  custody 
of  the  committee,  and  to  pay  all  damages  consequent  upon  the 
taking  and  detention  of  the  said  horse,  to  the  amount  of  $50,  or 
to  pay  in  money  the  value  of  the  horse.  The  horse  was  sold 
under  the  execution,  and  passed  from  the  possession  and  control 
of  the  defendant  before  the  action  was  commenced.  The  com- 
plaint also  asks  to  set  aside  the  judgment,  the  consideration  of 
which  is  not  impeached,  and  which  has  been  paid  and  satis- 
fied. The  only  relief  that  could  Jbe  granted  would  be  for  the 
value  of  the  horse,  and  the  action  amounts,  then,  to  virtually 
trover  or  trespass,  though  claimed  to  be  for  equitable  relief.  I 
think  it  cannot  be  maintained.  It  might  be  said  that  this  being 
an  equitable  action,  the  plaintiff  cannot  claim  equity  until  he 
does  equity ;  that  he  should  either  have  impeached  the  consid- 
eration of  the  judgment,  or  offered  to  pay  the  defendant's  just 
demand.  But  I  do  not  deem  it  necessary  to  dwell  upon  this ; 
as  the  other  view  which  I  have  taken  disposes  of  the  case,  with- 
out considering  the  other  points  which  have  been  presented. 

There  must  be  judgment  of  nonsuit  entered  for  the  defendant) 
or  the  complaint  must  be  dismissed  with  costs. 

fSARATOQA  Special  Term,  Febrnat'y  2, 1852.    C.  L.  AOenf  Jdstioe.]' 
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The  People  ex  rel.  Andrew  J.  Yates,  vs.  The  Canal  Board 
OP  THE  State  op  New- York.  • 

A  mandamus  will  not  be  issued,  directed  to  the  Canal  Board,  commanding 
them  to  act,  and  to  approve  or  disapprove  of  contracts  awarded  to,  and 
made  with  an  individual  by  the  board  of  canal  commissioners,  the  state 
engineer  and  surveyor,  and  the  division  engineer,  for  the  performance  of 
work  upon  the  canals,  in  pursuance  of  the  act  of  July  10, 1851. 

A  mandamus  will  not  be  issued  on  the  application  of  an  indiWdual,  to  any 
officer  of  the  government,  commanding  him  to  make  a  contract,  entered  into 
with  that  individual  by  public  officers,  binding  upon  the  state. 

This  was  a  motion  by  the  People,  on  the  relation  of  Andrew 
J.  Yates,  for  a  peremptory  mandamus,  to  be  directed  to  the 
Canal  Board,  commanding  them  to  act,  and  approve  or  disap- 
prove of  the  contracts  awarded  to,  and  made  with,  the  relator,  as 
stated  in  the  affidavit  on  which  the  motion  was  founded ;  and  to 
approve  or  disapprove  of  the  terms  upon  which,  and  the  manner 
in  which-  the  board  of  canal  commissioners,  state  engineer  and 
surveyor  and  division  engineer  had  contracted  with  the  said  An- 
drew J,  Yates  to  do  the  work  in  the  said  contracts  specified ;  or 
for  such  other  rule  or  order  as  the  court  should  see  fit  to  grant. 

The  affidavit  of  the  relator,  on  which  the  motion  was  founded, 
alledged  that  the  canal  commissioners  of  the  state  of  New- York, 
together  with  the  state  engineer  and  surveyor,  and  the  several 
division  engineers  of  said  state,  on  or  about  the  17th  day  of  Oc- 
tober, 1851,  caused  to  be  published  in  the  state  paper,  and  in 
divers  other  public  newspapers  in  the  state,  an  advertisement  in 
the  words  following : 

"  Completion  of  the  Genesee  Valley  and  the  Black  river  canal 
and  of  the  enlargement  of  the  Erie  and  the  locks  of  the  Oswego 
canals  and  Delta  feeder,  and  improvement  of  the  Black  river. 

In  pursuance  of  a  resolution  of  the  Canal  Board,  notice  is 
hereby  given,  that  sealed  proposals  will  be  received  by  the  un- 
dersigned until  noon  of  the  18th  day  of  November  next,  at  the 
offices' of  the  canal  commissioners  in  the  cities  of  Albany,  Syra- 
cuse and  Buffalo,  for  the  work  on  the  respective  divisions  for, 
doiiQLg  all  the  work  not  under  contract,  required  to  complete  th« 
above  canals  and  improvements* 
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The  line  is  now  ready  for  inspection,  and  a  full  description  of 
the  work  to  be  done,  with  maps,  plans  of  stmotures,  quantities 
of  materials,  specifications  and  blank  contracts  will  be  ready  for 
examination  at  the  offices  of  the  engineers  in  Albany,  Rome, 
Syracuse,  Rochester,  Cuba  and  BufTalo,  on  and  after  the  28th 
instant 

Contractors'  names  must  be  written  out  in  full  and  their  post 
office  address  written  below. 

Each  proposal  to  be  indorsed  'Proposals  for  public  work,' 
naming  the  canal  or  the  division  of  the  Erie  canal  on  which  the 
work  proposed  for  is  located. 

Proposals  will  be  opened  in  public  by  the  president  of  the 
Canal  Board  during  the  session  of  the  board  to  be  held  in  the 
city  of  Albany  on  the  20th  day  of  November  next. 

Every  proposal  must  be  accompanied  by  a  written  guaranty 
signed  by  one  or  more  responsible  persons  to  be  approved  by  the 
Canal  Board,  to  the  effect  that  he  or  they  undertake  that  the 
person  or  persons  proposing  will  immediately  after  being  noti- 
fied personally  or  through  the  post  office  that  his  or  their  pro- 
posals are  accepted,  enter  into  an  obligation  with  good  and 
sufficient  sureties  to  perform  the  work  proposed  for — also  a  bond 
for  the  payment  of  laborers'  wages. 

Propositions  will  be  received  for  any  single  section,  and  all . 
propositions  must  be  for  a  sum  certain  as  to  the  price  to  be  paid 
or  received,  and  no  proposition  not  thus  definite  will  be  received 
or  acted  on.    No  more  than  one  proposition  will  be  received 
from  any  person  or  persons  for  the  same  work. 

The  prices  in  the  contracts  will  be  considered  as  including  the 
expense  of  furnishing  all  the  materials  and  performing  all  the 
work  according  to  the  plans,  specifications  and  notices  that  will 
be  exhibited. 

The  persons  to  whom  the  work  may  be  allotted  will  be  required 
to  enter  into  contract  immediately,  and  to  progress  with  the 
work  in  such  manner  as  to  insure  the  completion  of  the  same  by 
the  time  to  be  specified  in  the  contract.  Contractors  are  noti- 
fied that  it  will  occupy  several  days  to  canvass  the  propodtionB 
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«s  required  by  law,  and  that  they  will  be  daly  notified  throng 
the  public  prints  of  the  allotments  when  made* 

Albany,  October  16,  1851."  * 

This  advertisement  was  signed  by  the  canal  commissioiiers, 
*the  state  engineer,  and  the  division  engineers. 

The  relator  further  alledged  that  after  the  publication  of  sud 
advertisement  and  before  the  18th  day  of  November,  1851,  he 
proposed  in  the  manner  and  form  therein  described  for  sundry 
work,  and  among  other  to  furnish  all  the  material,  perform  all 
the  labor,  and  to  contract  and  furnish  the  bridge  abutments  on 
the  several  sections  from  and  including  No.  50  to  and  including 
No.  62  of  said  canal ;  and  that  after  the  time  limited  for  the 
reception  of  proposals  in  and  by  the  said  advertisement  the  Ca- 
nal Board,  at  a  meeting  for  the  purpose  duly  held  at  the  State 
Hall  in  the  city  of  Albany,  proceeded  to  open  and  examine  the 
several  proposals  that  had  been  submitted  and  received  for  work, 
and  on  the  22d  of  December  the  said  Canal  Board  adopted  a 
resolution  in  the  words  following : 

*'  Resolved  that  the  board  of  canal  commissioners^  together 
with  the  state  engineer  and  surveyor,  and  the  division  engineer 
having  charge  of  that  poition  of  the  canal  where  the  work  is  to 
be  let,  be  and  are  hereby  directed  to  contract  for  the  completion 
ef  the  Erie  canal  enlargement  and  the  Genesee  Valley  and 
Black  river  canals,  and  the  enlargement  of  the  locks  on  the 
Oswego  canaltn  the  manner  heretofore  directed  and  approved 
by  the  Canal  Board,  and  upon  the  terms  hereinafter  directed. 
The  contracts  for  said  work  shall  be  awarded  to  such  parties  as 
shall  {HTopose  to  perform  the  work  on  terms  most  safe  and  ad^ 
vaniageous  to  the  state,  having  due  regard  to  price,  the  ability  <^ 
the  parties,  and  the  security  offered  for  the  performance  thereof. 
And  the  said  board  is  hereby  directed  to  contract  with  the  low- 
est bidder,  when,  in  the  judgment  of  said  board,  said  bidder 
has  the  ability  to  perform  the  contract  and  givo  satisfiBMrtoffy  se- 
curity for  the  performance  of  the  same,  and  will  in  the  judgment 
of  said  board  perform  his  contract  within  the  time  provided  in 
diapter  485,  Laws  of  1851.  But  in  case  the  lowest  bidder  shaS 
not  in  the  opinion  of  said  board  be  entitled  to  a  conlracion  the 
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terms  hereinbefore  expressed,  in  that  case  the  next  lowest  bidder 
shall  be  preferred  vho  in  the  judgment  of  said  board  shall  be 
^entitled  to  it  on  the  terms  before  expressed.  And  the  said  board 
is  hereby  directed  to  execnte  said  contracts  before  the  1st  day 
of  January  next ;  and  in  no  case  shall  the  said  board  award  to 
any  person  or  persons  more  than  $200,000  worth  of  work  when 
bids  are  made  (oc  the  same  work  by  any  other  person  or  persons 
equally  responsible,  except  in  cases  where  work  exceeding  that 
smoont  cannot  be  advantageously  directed." 
•  The  relator  further  alledged,  that  upon  the  adoption  of  said 
resolution  the  board  of  canal  commissioners,  together  with  the 
state  engineer  and  surveyor,  and  the  division  engineer  having 
charge  of  that  portion  of  the  canal  where  the  work  was  to  be  let, 
awarded  contracts  to  various  persons  for  the  work  mentioned  in 
the  advertisement  before  set  forth,  and  among  others  awarded  to 
the  relator  the  contract  for  constructing  and  finishing  a  waste 
weir  on  section  Na  56,  as  the  same  was  located  for  the  enlarge- 
ment of  the  Erie  canal,  and  also  the  contract  (or  constructing 
and  finishing  the  farm  bridge  abutments  on  the  several  sections 
from  and  including  No.  46  to  and  including  No.  56  as  the  same 
were  located  for  the  enlargement  of  the  Erie  canal ;  as  by  refer- 
ence to  the  said  contracts,  duplicates  whereof  duly  executed  by 
the  deponent,  were  in  the  hands  of  the  canal  commissioners  and 
also  in  the  office  of  the  auditor  of  the  canal  department,  would 
more  fully  appear. 

The  relator  further  alledged  tiiat  having  been  informed,  and 
verily  believing  such  information  to  be  true,  that  the  Canal 
Board  had  not -since  the  award  of  said  contracts  to  him  in  any 
way  approved  of  the  terms  upon  wladbi  or  the  manner  in  which 
the  canal  commissioners,  state  engineer  and  surveyor,  and  ike. 
division  engineer  having  charge  ot  that  portion  of  the  canal 
where  the  t^aid  work  so  let  had  contracted  for  the  performance 
of  the  work  in  said  contract  mentioned,  the  relator  did  afterwards 
and  on  or  about  the^2d  day  of  January,  1852,  present  Ins  i4>pli- 
catiott  in  writing  to  the  Canal  Board,  therein  stating  that  he  had 
'preposed  for  work  at  the  late  letting  of  w(»rk  upon  the  Eri«  ea- 
•oal  iedargement,  and  that  the  work  above  mentioned  had  been 
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awarded  to  him  as  also  hereinafter  stated,  and  setting  forth  that 
he  had  received  notice  from  Mr.  Gt)odsell,  one  of  the  engineers, 
that  a  certain  part  of  the  work  so  awarded  to  him,  the  deponent, 
should  be  constructed  before  the  opening  of  navigation,  and 
that  the  deponent  deemed  it  unsafe  to  commence  said  work  be- 
fore the  terms  of  his  said  contracts  were  approved  by  the  Ganal 
Board ;  and  praying  in  substance  that  said  board  would  eicamine 
the  prices  established  in  said  contracts  and  approve  or  disapprove 
of  the  same ;  but  that  said  board  had  hitherto  wholly  neglected 
so  to  do,  and  that  said  contracts  had  not  yet,  to  the  deponent's 
knowledge  or  belief,  been  either  approved  or  disapproved  of  by 
said  board.  That  on  or  about  the  30th  day  of  January,  1852, 
he,  the  deponent,  received  from  J.  P.  Goodsell,  resident  engineer 
on  the  eastern  division  of  the  Erie  canal,  a  letter  of  which  the 
following  is  a  copy : 

"  Engineer's  Office,  Albany,  January  30, 1852. 

Andrew  J.  Yates,  contractor ;  Sir:  Tou  are  herewith  furnish- 
ed a  bill  of  timber  for  farm  bridge  abutments  foundation  on  sec 
46  to  56  inclusive,  also  for  waste  weir  on  sec.  No.  56.  In  the  prose- 
cution, of  your  work  you  must  distinctly  understand  that  a  reso- 
lution has  been  before  the  Canal  Board  disapproving  the  award 
made  to  some  of  the  contracts  recently  let,  and  you  must  assume 
the  responsibility  of  further  action  on  the  resolution  referred  to. 
The  plans  for  abutments,  and  the  necessary  information,  staking, 
&c.  you  may  require,  will  be  famished  you  at  the  engineer's 
office  at  Amsterdam.  Very  truly  yours, 

J.  P.  Goodsell,  resident  engineer." 

The  deponent  further  alledged,  that  he  was  advised  by  his 
counsel  and  believed,  that  in  order  to  render  the  contracts  so 
made  with  him  valid  or  binding,  it  was  necessary  that  the  Canal 
Board  should  approve  of  the  terms  upon  which,  and  the  manner 
in  which,  the  Sfud  canal  commissioners,  state  engineer  and  sur- 
veyor, and  division  engineer,  had  contracted  with  him  to  do  the 
work  mentioned  and  described  in  the  contracts  above  mentioned. 

It  was  admitted  by  the  counsel  for  the  defendants  that  the 
Ganal  Board  had  never  directed  or  approved  of  the  canal  con-% 
tracts  awarded  under  the  act  of  1851,  in  any  other  respect  thaa 
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bj  the  reBoltttion  of  the  22d  December,  mentioned  in  the  affidavit 
of  the  relator ;  that  said  board  had  since  said  contracts  were 
made,  donbted  its  power  to  approve  or  disapprove  of  the  same, 
and  for  that  reason  had  declined  to  act  in  relation  thereto ;  and 
that  the  awards  and  contracts  made  had  never  been  reported  to 
the  Canal  Board  by  the  board  making  the  same. 

In  opposition  to  the  motion,  the  defendants  offered  an  affida- 
vit made  by  Christopher  Morgan,  late  secretary  of  state,  Charles 
Cook,  late  canal  commissioner,  and  John  C.  Mather  and  Fred- 
erick FoUett,  present  canal  commissioners,  in  which  they  alledged 
that  there  were  about  three  thousand  proposals  for  doing  the 
work  of  the  state  on  the  Erie  canal  enlargement,  and  the  Genesee 
Valley  find  Black  river  canals,  and  the  enlargement  of  the  locks 
on  the  Oswego  canal,  submitted  to  the  Canal  Board,  pursuant  to 
the  notice  set  forth  in  the  affidavit  of  Andrew  J.  Yates  on  which 
the  present  motion  was  founded,  and  were  opened  as  mentioned' 
in  said  notice  for  examination  and  consideration,  and  the  same 
were  fully  and  carefully  discussed  and  considered  by  and  before 
the  Canal  Board  for  several  weeks  prior  to  the  passage- of  the 
resolution  of  the  said  Canal  Board  of  the  22d  December,  1851, 
set' forth  in  the  said  affidavit  of  Yates.  That  after  the  passage 
of  the  said  resolution  the  canal  commissioners,  state  engi- 
])eer  and  surveyor,  and  the  respective  division  engineers  entered 
upon  the  discharge  of  the  duty  imposed  on  them,  and  did  contract 
with  many  and  various  persons  for  the  completion  of  the  Erie 
canal  enlargement,  and  the  Genesee  Valley  and  Black  river  ca- 
nals, and  the  enlargement  of  the  locks  on  the  Oswego  canal,  pur- 
suant to  said  resolution,  and  that  after  the  execution  and  deliv- 
ery of  the  contracts  so  made  and  entered  into,  the  said  canal 
commissioners  and  state  engineer  and  surveyor,  and  the  respec- 
tive division  engineers,'  made  a  statement  in  writing  in  detail, 
and  with  particularity,  to  the  Canal  Board,  every  member  being 
present,  of  the  terms  and  manner  in  which  they  had  so  contracted 
for  said  work,  atid  had  discharged  the  duty  devolved  on  them; 
and  that  the  statement  so  made  was  discussed  and  considered 
by  t^e  Canal  Board,  and  nearly  every  individual  composing  the 
Canal  Board  expressed  his  satisfaction  with  and  approval  of  the 
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terms  and  manner  in  which  the  contracts  had  been  made,  and 
that  not  more  than  one  or  two  members  of  the  said  Oanal  Board 
expressed  any  dissatisfaction  with  the  terms  or  manner  in  which 
the  said  contracts  had  been  made  and  executed. 

A.  C.  Paige,  J,  C.  Spencer  and  N.  ERUy  Jmu  for  the  relator. 

L.  S.  Chatfield,  (attorney  general,)  and  /.  A.  Spencer^  for  die 

defendants. 

Cady,  J.  What  is  the  object  of  this  motion?  It  is  to  compel 
the  Canal  Board  to  approve  of  the  contracts  set  oat  in  the  rela- 
tor's affidavit,  and  thereby  give  them  validity  against  thq  people 
of  the  state  of  New- York.  Neither  the  Canal  Board  nor  the 
individual  members  of  that  board,  have  any  interest  in  this  mat- 
ter. That  board  was,  by  the  constitution,  organized  as  one,  and 
a>ery  important  department  of  the  government  of  the  state. 
The  importance  of  that  department  of  the  government  may  in 
some  degree  be  judged  of  from  the  facts  connected  with,  altiiiough 
not  appearing  upon  the  face  of  the  papers  in,  this  matter.  It 
was  stated  upon  the  argument  and  not  disputed  by  any  one,  that 
more  than  three  thousand  proposals  were  made  in  pursuance  of 
the  advertisement  above  set  out ;  that  more  than  three  hundred 
contracts  had  been  made,  and  a  certificate  of  the  attorney  geeae* 
ral  was  read,  showing  that  the  Canal  Board  had  not,  by  any 
resolution  entered  in  the  minutes  of  the  board,  approved  of  any 
of  the  contracts,  otherwise  than  by  the  resolution  of  the  board 
set  out  in  the  affidavit  upon  which  the  motion  is  made. 

I  may,  I  think,  assume,  without  going  too  far  out  of  the  record^ 
or  doing  injustice  to  any  one,  that  these  proposals  were  made 
for  d<Hng  all  the  work,  and  furnishing  all  the  materials  to  com* 
plete  all  the  canals  mentioned  in  the  advertisement,  and  thatihe 
three  hundred  and  odd  contracts  embrace  all  that  work  and  ma- 
terials ;  and  it  may  be  allowable  to  look  into  chapter  486  of  the ' 
laws  of  1851  to  form  an  estimate  of  the  amount  to  be  paid  to 
satisfy  the  terms  of  those  contracts.  In  the  12th  section  of  that 
rtApter  there  is  this  proviso :  "  Pronded,  however,  thai  the  eonh 
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tracts  for  the  completion  of  the  whole  work  on  such  canals,  ac- 
cording to  the  plans  and  specifications  adopted  by  the  Canal 
Board,  shall  not  exceed  to  the  amount  of  ten  per  cent  the  snm 
of  $10,508,141 ;"  or  in  other  words,  that  all  the  contracts  should 
not  exceed  1^11,558,955. 

It  will  not  be  unreasonable  to  assume  that  the  contracts  which 
have  been  made,  but  are,  as  the  relator  claims,  invalid,  amount 
in  the  aggregate  to  at  least  $9,000,000.  Although  the  relator 
does  not  ask  for  a  mandamus  to  compel  the  Oanal  Board  to  ap- 
prove of  all  those  contracts,  yet  if  he  be  entitled  to  a  mandamus, 
every  other  person  having  a  like  contract  will  probably  be  enti- 
tled to  the  same  remedy.  The  affidavit  of  the  relator  shows  that 
he  asks  for  a  mandamus  on  the  assumption  that  the  contracts 
which  he  has  are  invalid ;  that  the  people  are  not  yet  bound  by 
those  contracts.  Whether  this  assumption  be  well  founded,  I  do 
not  propose  .to  discuss  or  decide ;  but  supposing  it  to  be  well 
founded,  has  the  relator  made  out  a  fit  and  proper  case  for  a 
mandamus  ?  Although  the  motion  is  in  form  against  the  Canal 
Board,  it  is  in  efiect  against  the  people  of  the  state.  The  rela- 
tor wants  nothing  of  the  Canal  Board  but  to  approve  of  contracts^ 
and  thereby  bind  the  people  of  the  state. 

The  issuing  of  a  mandamus  is  in  efiect  the  commencement  of 
an  action.  (1  P.  Wms.  851.)  In  Kendall  v.  United  States^ 
(12  Peters,  615,)  Mr.  Justice  Thompson,  when  speaking  of  the 
proceedings  on  a  mandamus,  said :  "  It  is  an  action  or  suit 
brought  in  a  court  of  justice,  asserting  a  right,  and  is  prosecuted 
according  to  the  forms  of  judicial  proceedings."  The  motion  of 
the  relator,  then,  in  efiect,  is  for  leave  to  commence  an  action,  in 
form,  against  the  Canal  Board,  but  in  substance  against  the  state, 
to  compel  the  Canal  Board  to  give  vitality  to  certain  contracts 
as  against  the  people  of  the  state.  What  authority  has  the 
eourt  to  authorize  an  action  to  be  commenced  against  the  state  t 
The  state  no  more  than  the  United  States  is  suable. 

In  Reesidey,  Wal/cer,  Secretary  of  the  Treasury,  (11  How^ 
ard?s  Rep.  U.  S.  272,)  an  application  was  made  to  the  circuit 
oonrt  of  the  United  States  for  the  district  of  Columbia,  for  a 
mandamus  against  the  secretary  of  the  treasury,  to  compel  him 
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to  make  certain  entries  to  the  credit  of  James  Reeside,  nnder 
proper  date,  upon  the  books  of  the  treasury  department,  and  then 
to  pay  the  amount  of  such  credits  to  his  executrix,  the  complain- 
ant. The  circuit  court  denied  the  motion,  and  the  case  iYas 
moved  by  writ  of  error  to  the  supreme  court  of  the  United  States, 
and  Mr.  Justice  Woodbury  delivered  the  opinion  of  that  court, 
some  parts  of  which  may  be  applied  to  this  case.  At  page  289, 
he  said,  '^  Though  this  application  is  in  form  against  the  person 
who  was  secretary  of  the  treasury,  November  4th,  1848,  yet  it  is 
to  affect  the  interests  and  liabilities  alledged  by  the  plaintiff 
herself  to  exist  on  the  part  of  the  United  States."  It  has  in 
this  case  already  been  said  that  the  motion  for  a  mandamus,  al- 
though in  form  against  the  Canal  Board,  is  to  affect  in  a  very 
serious  manner  the  interests  and  liabilities  of  the  state. 

Again,  Mr.  Justice  Woodbury  said ;  "  Now  under  these  cir- 
cumstanced, though  a  mandamus  may  sometimes  lie  against  a 
ministerial  officer  to  do  some  ministerial  act  connected  with  the 
liabilities  of  the  government,  yet  it  must  be  when  the  govern- 
ment itself  is  liable,  and  the  officer  himself  has  improperly  re- 
fused to  act.  It  must  even  then  be  in  case  of  clear  and  not 
doubtftU  right."  The  relator  makes  a  motion  on  the  assumption 
that  the  government  itself  is  not  liable :  his  only  object  is  to 
make  the  government  liable. 

In  another  part  of  the  opinion,  Mr.  Justice  Woodbury  said : 
"  It  is  well  settled,  too,  that  no  action  of  any  kind  can  be  sus- 
tained against  the  government  itself,  for  any  supposed  debt,  unless 
by  its  own  consent,  under  some  special  statute  allowing  it." 
There  is  a  precedent  for  such  a  statute,  Laws  of  1825,  ch.  275, 
$  1,  and  of  the  mandamus  allowed  in  virtue  thereof.  It  has  long 
been  regarded  as  a  principle  of  government,  that  private  prop- 
erty could  not  be  taken  for  public  use  without  just  compensation. 
The  canals  of  the  state  could  not  have  been  made  without  taking 
property,  and  to  provide  for  making  such  just  compensation,  iSBr 
nal  appraisers  wef  e  appointed,  whose  duty  it  was  to  appraise  all 
damages  to  individuals  by  the  making  of  any  of  the  canals.  A 
Mr.  Jennings,  who  at  the  time  and  before  the  making  of  the  Erie 
canal,  claiming  to  own  various  hydraulic  works  standing  on  the 
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margin  of  the  Chittenango  creek — ^that  creek,  by  order  of  the 
canal  conunissioners,  was  diverted  from  its  bed,  and  Mr.  Jen- 
nings's hydraulic  works  greatly  injured.  He  applied  to  the  ca- 
nal appraisers  to  appraise  his  damages ;  they  refused,  because 
they  belieyed  the  creek  belonged  to  the  state.  He  applied  to 
the  supreme  court  for  a  mandamus  to  compel  the  canal  apprais- 
ers to  appraise  the  damages  which  he  had  sustained.  (6  Cowen, 
518.)  The  writ  was  granted  in  the  name  of  the  people  of  the 
state  of  New- York,  commanding  the  canal  appraisers  to  appraise 
the  damages  sustained  by  Mr.  Jennings.  That  was  such  a  case 
as  was  mentioned  by  Mr.  Justice  Woodbury,  in  which  the  gov- 
ernment had  made  itself  liable  for  the  damages  by  a  special 
statute — ^had  appointed  its  own  officers  to  appraise  the  damages, 
anoi  described  the  officers  who  should  pay  the  damages  when 
appraised.  There  was  in  that  case  no  apparent  incongruity  in 
issuing. a  mandamus,  and  in  tiie  name  of  the  people,  commanding 
the  canal  appraisers  to  appraise  the  damages  which  an  individual 
had  sustained  by  means  of  his  property  being  taken  and  applied 
to  the  use  of  the  state.  His  right  was  dear,  and  the  liability 
of  the  state  to  pay  established  by  statute.  But  not-  so  in  the 
case  under  consideration.  The  state  has  not  as  yet  made  itself 
liable  to  the  relator  to  execute  or  deliver  by  its  officers  to  him 
any  contract  whatever ;  and  I  have  been  unable  to  find  any  case 
in  which,  on  the  application  of  an  individual,  a  mandamus  has 
been  issued  to  any  officer  of  the  government,  commanding  him 
to  make  a  contract  with  that  individual  bindmg  on  the  state. 
If  no  action  can  be  commenced  and  maintained  against  the  state 
to  compel  the  performance  of  a  contract  without  a  previous  stat- 
ute authorizing  such  action,  it  would  seem  to  follow  that  no  action 
can  be  maintained  ag^unst  an  officer  of  the  state  to  compel  him 
to  make  or  complete  a  contract  on  behalf  of  the  state.  I  ought 
not  to  express  or  put  entire  confidence  in  this  view  of  the  case, 
as  it  was  not  discussed  by  the  learned  counsel  for  the  respective 
parties  on  the  argument. 

There  are  other  views  of  this  case,  which,  in  my  judgment, 
render  the  relator's  rights  to  a  remedy  by  mandamus  doubtfoL 
It*  was  taken  for  granted,  upon  the  lurgument,  that  tihe  dn^ 

Vol.  Xni.  56 
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wUeh  tlie  relator  called  upon  the  Canal  Board  to  perform, 
jtidieial,  was  disinretionary.  In  the  opinion  of  the  anpreme  ooort 
of  the  United  States,  as  declared  by  Justice  Woodbttrj)  and  to 
irhioh  I  have  already  referred,  he,  at  page  290,  said :  ^' Again, 
ft  mandamns,  as  before  intimated,  is  only  to  compel  the  per- 
fermanee  of  some  ministerial,  as  well  as  legal  ditty."  ^  When 
tb^  daty  is  not  strictly  ministerial,  but  involves  discrettoft  and 
judgment,  like  the  general  doings  of  a  head  of  a  department, -as 
was  the  respondent  here,  aiid  as  was  the  case  here,  no  manda- 
mns  lies."  This  difficulty  did  not  escape  the  notioe  of  the 
learned  counsel  for  the  relator,  and  in  the  notice  of  the  notiim 
the  Canal  Board  was  informed  that  a  mandamus  would  be  asked 
for,  commanding  them  to  proceed  and  approve  or  disapprove  of 
the  contracts.  Why  put  the  notice  in  the  alternative  ?  Because 
no  court  would  order  a  mandamus  to  issue  to  an  officer  of  the 
government,  commanding  him  to  do  an  act  in  relation  to  whieh 
he  had  a  discretion,  to  do  or  not  to  do  it,  as  he  pleased.  That 
was  the  discretion  vested  in  the  Canal  Board,  as  I  understand 
the  arguments  on  the  part  of  the  relator.  I  can  discover  no  use 
in  the  alt^native  part  in  the  notice,  unless  the  relator  can,  by 
possibility,  be  benefited  by  a  formal  resolution  entered  in  the 
minutes  of  the  Canal  Board,  disapproving  the  contracts  men- 
tioned in  the  relator's  affidavit.  If  he  eould  have  that  resolution 
reviewed  and  reversed,  upon  a  writ  of  error,  certiorari,  or  iq)peal, 
then  tiiere  might  be  a  good  reason  for  a  mandamus  in  the  idter- 
native;  but  unless  such  resolutions  could  be  reviewed,  tiie 
ftkemative  is  useless,  and  ought  to  be  struck  out ;  and  if  stmek 
out,  the  writ  which  would  then  be  asked  for,  ootild  tiot  legally 
be  granted. 

Various  cases  were  referred  to,  on  the  ailment,  to  show  that 
tMs  was  a  proper  case  for  a  mandamus,  to  put  the  Canal  Board 
in  motion.  In  The  King  v.  7%e  BisiMp  of  Lincoln,  (2  Dum. 
f^Ea&tj  S88,)  the  bishop  had  appellate  jurisdiction,  in  sertain 
cases,  and  a  mandamus  was  allowed,  to  compel  him  to  rtceivd, 
liear  and  determine  an  appeal.  The  party  appealing  had  a  legal 
tight  to  appeal,  and  it  was  the  bishop's  duty  to  reeeivs,  ^Mr 
B&d  determine  the  appeal ;  but  it  does  not  fbUow  from  thai  case, 
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tibiat  tbe  Canal  Board  is  in  this  ease  boimd  to  enter  a  formal 
reeolntioii  to  approve  or  disapprove  of  the  relator's  contraots. 
l%e  King  v.  The  Biskop  of  Ely,  (5  Dum.  ^  East,  475,)  ma 
a  ease  of  a  similar  character.  Commonwealih  v.  Judges  of 
Common  Plema^  (S  Binnef^  273,)  shows  that  a  mandamos 
cannot  go  to  an  inferior  court  to  compel  them  to  mitke  any  padr* 
ticalar  decision,  bmt  merely  to  decide ;  and  numerous  cases  may 
be  found  in  which  the  same  rule  ia  declared.  When  an  action 
ie  pending  in  an  inferior  court  and  r«idy.  jor  judgment,  eaeh 
party  has  a  legal  right  to  insist  that  a  judgment  shall  be  given 
in  the  cause.  Why  ?  Because,  if  given  in  his  favor,  h^has  all 
he  asks  for ;  and  if  the  judgment  be  against  him,  he  can,  if  it  be 
erroneous,  have  it  reviewed  and  reversed.  But  that  reason  does 
not  apply  to  this  case,  unless  the  relator  can  have  the  decision 
of  the  Oanal  Board  reviewed^  in  case  it  be  against  him,  which  I 
am  cf  opinicHi  he  eannot  do. 

Although  the  attorney  general  declined  to  argue  the  case,  his 
brief  was  haaded  to  the  court.  The  first  point  in  which  was, 
<>  The  relat(Mr  does  not  show  a  dear  right  This  is  indispensable 
on  motion  for  a  mandamus.  {  Tbe  People  v.  The  Corporation 
of  Broahlffn,  1  Wend.  818.)"  I  am  inclined  to  the  opinion  that 
theire  is  much  (oree  in  this  objection.  In  the  case  cited,  Savage, 
Ch.  J.  in  giving  the  opinicm  of  the  court,  said,  at  page  324: 
•''  There  mnst  be  a  right,  there£ore,  without  any  other  mdecpiaAe 
remedy;  or  a  mandamus  doee  not  issue,  and  I  incline  to  the 
opinion  that  the  right  must  be  complete,  not  inchoate.  The  easea 
eited  in  which  this  court  has  ecHnpelled  supervisors  to  raise 
money  asseaaed  to  individuals  for  damages  on  opening  roads, 
(19  Jbfcn.  272,  6  Comem,  ^2,)  are  cases  where  the  right  of  the 
relators  was  <9emplete,  by  the  ^kseessment  of  the  jssy  and  the 
justices,  and  the  sm^ervisors  had  no  diacretion  about  it."  And 
ike  aune  ehi^  justice,  in  The  People  v.  The  iSupervieors  of 
CoiumMd  OomUf,{li^  Wend.  8«6,)  in  giving  the  oinnion  <tf  the 
coott,  on  a  motion  for  a  mandamusf  said :  "  The  party  asking 
tar  a  Mandamus  must  have  a  dear  legal  rights  and  no  other 
appropriate  specific  remedy.".  In  The  People  v.  The  Judgee 
qf  Cetumbim  Common  Pleas^  (8  ihm.  Pr.  Sep.  32,)  BroMon, 
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Ch.  J.  said :  ^'  The  alternative  writ  is  defective.  It  does  not 
show  a  title  in  the  relators."  In  The  People  v.  TTie  Super- 
visors of  Albany,  (12  John.  414,)  Spencer,  J.  gave  the  opinion 
of  the  court,  on  a  motion  for  peremptory  mandamus,  and  said : 
"  If  the  party  making  the  application  has  a  legal  right,  and  no 
other  legal  remedy,  the  writ  generally  goes."  And  he  then 
mentioned  a  case  in  which  an  application  had  been  made  for  a 
mandamus  to  compel  commissioners  of  highways  to  lay  out  a 
public  highway,  which  was  opposed,  on  the  ground  that  the  com- 
missioners had  a  discretion  to  lay  it  out  or  not,  as  they  saw  fit ; 
and  that  was  not  a  case  for  a  mandamus,  the  applicant  having 
no  legal  or  precise  right. 

In  Reeside  v.  Walker^  ahready  referred  to,  Mr.  Justice 
Woodbury,  when  speaking  of  cases  in  which  a  mandamus  might 
lie  against  some  ministerial  officer,  to  do  some  ministerial  act 
connected  with  the  liabilities  of  the  government,  adds :  "  It  must 
even  then  be  a  case  of  dear,  and  not  doubtful  right."  In  the 
matter  of  The  Life  and  Fire  Insurance  Company  of  New- 
York  V.  The  Heirs  of  Nicholas  Wilson,  (8  Peters^  291,)  Mr. 
Justice  McLean  delivered  the  opinion  of  the  court,  and  at  page 
^802,  said :  ^^  The  writ  of  mandamus  is  subject  to  the  legal  and 
equitable  discretion  of  the  court,  and  it  ought  not  to  be  issued 
in  cases  of  doubtful  right J^  In  that  case  the  district  judge  of 
the  eastern  district  of  Louisiana,  refused  to  sign  a  judgment  roll 
of  a  judgment  rendered  by  his  predecessors ;  a  mandamus  was 
applied  for  and  granted.  Unless  the  record  was  signed,  the 
judgment  could  not  be  enforced,  nor  reversed  for  error.  Both 
parities  had  a  clear  and  complete  right  to  have  the  judgment 
signed.  I  think,  on  a  careful  examination  of  all  the  cases,  it 
will  be  found  that  no  individual  can  seek  a  remedy  for  a  private 
wrong  by  a  mandamus,  unless  his  right  to  what  he  asks  &r  in 
the  writ  is  complete.  It  Inay  then  be  asked,  what  right  has  the 
relator  to  compel  the  Canal  Board  to  approve  of  the  contracts 
mentioned  in  his  affidavit?  He  assumes,  as  the  foundation  of 
his  motion,  that  the  contracts  are  void;  that  they  are  inchoate. 
One  of  his  learned  counsel  said:  "That  every  letting  by  the 
minor  board  must  be  q[>proved  by  the  Ganal  Board,  before  it 
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hfls  vitality  and  becomes  a  contract."  Be  it  so ;.  then  how  does 
the  relator  show  a  ^'complete  right,"  a  ''clear  right,"  not  a 
''  doubtfol  right,"  to  demand  of  the  Canal  Board  to  approve  or 
disapprove  of  his  void  contracts  ? 

I  have  shown  that  he  cannot  be  benefited  by  the  Canal  Board 
disapproving  of  his  contracts ;  then  how  has  he  acquired  a  com- 
plete right  to  demand  that  the  Canal  Board  shall  approve  of 
them?  He  saw  the  advertisement  published  by  order  of  the 
Canal  Board,  and  hoping  to  obtain  a  nnmber  of  contracts,  he 
made  various  proposals.  Did  the  fact  that  he  made  various 
proposals,  give  him  a  complete  right  to  demand  of  the  Canal 
Board,  by  mandamus,  that  they  should  examine  his  proposals 
and  give  him  contracts  ?  Thousands  of  others  made  proposals, 
and  would  it  not  open  a  frightful  source  of  litigation  to  hold  that 
every  one  who  made  proposals,  thereby  acquired  a  complete 
right  to  call  on  the  Canal  Board,  by  mandamus,  to  examine  his 
proposals  and  accept  or  reject  them ;  and  if  rejected,  that  he  can 
have  that  decision  reviewed  upon  a  writ  of  error,  certiorari  or 
appeal?  And  who  is  to  pay  the  expense  of  this  endless  litiga- 
tion on  the  part  of  the  Canal  Board  ?  If  the  state  must  pay 
the  expenses,  it  would  be  well  to  have  a  fund  of  some  millions 
at  once  created  for  that  purpose.  But,  it  may  be  said  that  the 
relator  has  not  only  made  proposals,  but  the  canal  commissioners, 
the  state  engineer  and  surveyor,  and  the  division  engineer,  have 
awarded  contracts  to  him,  and  have  in  the  name  of  the  people 
of  the  state  of  New- York,  executed  and  delivered  the  contracts 
to  him ;  and  that  he  has  signed,  sealed  and  delivered  the  coun* 
terpart  of  the'  contracts,  which  have  been  deposited  in  the  proper 
public  office. 

This  would  seem  to  give  color  to  his  daim,  and  show  that  his 
right  does  not  rest  solely  on  the  fact  that  he  made  proposals ; 
but  he,  by  his  counsel,  insists  that  those  contracts  have  no  vital- 
ity ;  that  ''at  present  they  are  inchoate,  and  are  no  more  valid 
than  the  draft  of  one  by  a  scrivener,"  &c. ;  that  the  award  of 
the  contracts  to  the  relator  by  the  canal  commissiiHiers,  state 
engineer  and  surveyor,  and  division  engineer,  was  without  legal 
authority  and  void.    If  it  be  tijie  that  the  contracts  were 
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awarded  to  the  relator  without  auth<»it7 ;  if  they  are  indkostey 
and  BO  iDore  valid  contracts  than  the  draft  of  one  bj  a  scrit^eiMsfe*, 
then  he  has  nothing  on  which  to  rest  his  claim  but  his  pro- 
posals ;  for  it  cannot  be  claimed  that  the  subsequent  TOid  wt^ 
tracts  have  added  much  to  the  force  of  his  proposals ;  and  can 
it  be,  that  his  haying  made  proposals,  has  giren  him  a  oomidete 
right  to  commence  an  action  by  mandamus,  in  form  against  the 
Canal  Board ;  but,  in  substance,  against  the  state,  to  compel  its 
officers  to  approre  of,  or  in  other  words,  make  contracts  with 
him  binding  on  the  state ! 

Suppose  all  the  canals  in  the  state  had  bebnged  to  one  indi- 
vidual, and  he  had  published  a  notice  similar  in  substance  to  th« 
one  set  out  in  the  relator's  affidavit,  that  he  would  receive  pro« 
posals  for  completing  all  the  canals  until  the  18th  of  November, 
1851 ;  and  he  had  in  his  advertisement  promised  that  he  would 
award  the  oontraets  to  such  parties  as  should,  in  his  judgment, 
propose  to  perform  the  work  on  terms  most  safe  and  advan- 
tageous to  him,  having  due  regard  to  price,  the  ability  of  the 
parties,  and  security  offered  for  the  performance  thereof ;  weuid 
each  person  who  should,  in  answer  to  such  an  advertisement, 
make  a  proposal  to  do  work  on  any  of  the  canals,  thereby  aoquire 
a  leg-al  right  to  call  on  the  advertiser  and  insist  that  he  should 
examine,  and  either  accept  or  reject,  his  proposals  ?  And  if  hifl 
proposals  were  rejected,  could  he  then  commence  and  nm-iiytRin 
an  acticm  against  the  advertiser,  in  case  he  could  satisfy  a  jury 
that  he  proposed  to  perform  the  work  on  terms  most  safe  and 
advantageous  to  the  advertiser,  having  due  regard  to  price,  the 
ability  of  the  parties  and  security  offered  for  the  per£»maiMe 
thereof?  If  a  party  would  not,  in  such  a  case,  acquire  any  l^ti 
right  whi^  could  be  enforced  against  the  advertiser,  caa  tiie 
relator  have  any  such  rights  as  against  the  state,  because  be 
made  proposals?  Suppose  the  person  making  proposals  ia  par- 
suance  of  the  advertisement  of  an  individual,  should  aflierwagd 
call  upon  the  advertiser  and  say  to  him,  <<  I  read  your  adver- 
tisement, and  according  to  its  terms,  have  made  yeu  several 
proposals,  and  now  I  demand  of  you  to  aooept  or  reject  n^ 
proposals  f  would  not  the  adjrertiser  have  a  right  to  aoswieff  tte  ^ 
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.demand,  by  saying  "  I  hare  your  propoBals,  sir ;  you  are  not  yet 
bound  by  them ;  and  as  soon  as  I  shall  be  satisfied  that  my 
fafttwest  will  be  prcwioted  by  accepting  your  proposals,  I  will  give 
you  notice,  and  then,  if  you  please,  we  will  make  a  contract." 
Would  the  person  thus  answered  have  a  complete  right  to  com- 
mence an  action  to  compel  the  advertiser  to  enter  into  a  contract 
according  to  the  proposals  ?  If  not,  the  relator  in  this  case  has 
shown  no  right  to  commence  an  action  by  mandamns  against 
the  Canal  BcMard,  to  compel  them  to  make  a  ccmtract  between 
him  and  the  state. 

In  answer  to  this  objection,  it  has  been  said  on  the  part  of  the 
yelator, ''  As  the  Canal  Board  have  a  judicial  discretion  to  ex- 
ercise, the  mandamus  can  only  command  them  to  proceed  to  a 
determination.  The  relator  has  a  right  to  this  determination. 
He  cannot  be  required  to  proceed  and  fulfill  an  incomplete  con- 
tract, subject  to  the  haiard  of  a  subsequent  disapproval  by  the 
Canal  Board.''  That  is  undoubtedly  true.  K  the  contracts  be 
incomplete,  and  the  approval  of  the  Canal  Board  be  necessary 
to  give  them  effect,  and  they  have  refused  on  reasonable  request 
to  give  that  approval,  the  relator  is  at  liberty  to  abandon  the 
contract  as  soon  as  he  pleases.  He  is  not  bound  by  the  con- 
tracts until  the  people  are  bound.  On  the  part  of  the  relator,  it 
has  been  said  tiiat  there  are  cases  in  which  a  relator  who  asks 
tor  a  mandamus,  need  not  have  a  legal  right  to  demand  to  have 
the  thing  done,  which  he  asks  for  in  his  writ ;  but  I  have  not 
been  so  fortunate  as  to  find  any  such  case. 

The  remedy  given  by  a  mandamus,  is  a  legal  remedy,  (10 
Wend.  893,)  and  no  man  can  have  that  remedy  unless  he  has  a 
legjdl  right  to  demand  what  is  asked  for  in  his  writ  K  a  party 
wishes  to  compel  a  court  to  give  judgment,  he  must  show  a  legsd 
fight  to  demand  that  judgment  shall  be  givm ;  if  he  wishes  to 
oempel  a  board  of  supervisors  to  audit  and  pay  an  account,  he 
must  show  dtat  be  has  an  account  which  the  supervisors  are 
bound  to  audit)  and  allow  him  something.  How  much,  is,  in 
many  oases,  left  to  the  discretion  of  tiie  supervisors.  (7^ 
J^ojris  V.  Supervisors  of  Albany,  12  Wend.  257.  The  Peopk 
f^  The  Supenrimn-e  ef  the  Oauniy  ef  Kings,  7  Id.  SiM.)    In 
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some  cases  the  supervisors  have  no  discretion  as  to  the  sam  to 
be  allowed.  (5  Caweriy  486.  10  Wend.  863.)  The  counsel  for 
the  relator  have  put  his  right  to  the  mandamus  asked  for  upon 
very  broad  ground,  to  wit.  that  he,  "  as  a  citizen  of  the  state^ 
has  a  right  to  a  mandamus."  The  question  is  a  matter  of  public 
right.  ( The  People  v.  CoUms,  19  Wend.  65.)  If  the  rektcnr's 
right  to  a  mandamus  can  be  maintained  on  this  ground,  then 
every  man,  twenty-one  years  of  age,  who  is  a  citizen  of  the  state, 
may,  upon  asking  for  it,  have  a  mandamus  against  the  Canal 
Board ;  and  more  money  would  be  wasted  in  litigation  than  iB 
necessary  to  complete  all  the  canals  in  the  state.  If,  by  the 
law,  as  it  now  is,  the  Canal  Board  be  exposed  to  be  thus  buried 
under  a  million  of  mandamuses,  and  the  treasury  of  the  state 
exhausted  by  the  payment  of  costs,  the  legislature  ought,  before 
the  members  sleep,  to  alter  the  law  as  to  mandamuses.  I  am, 
however,  inclined  to  believe  that  the  relator  has  not,  merely  be- 
cause he  is  a  citizen  of  the  state,  a  right  to  the  mandamus  for 
what  he  asks. 

The  case  of  The  People  v.  CoUins,  may  be  distinguished 
from  the  one  now  under  consideration.  By  an  act  of  the  legis- 
lature, commissioners  were  appdinted  to  lay  out  a  road  in  the 
county  of  Chenango ;  and  by  the  same  act,  it  was  made  the  duty 
of  the  commissioners  of  highways  of  each  of  the  towns  through 
which  the  road  should  be  laid,  to  cause  the  said  road  to  be 
opened  and  worked  in  their  respective  towns. 

The  commissioners  of  one  of  the  towns  through  which  the 
road  was  laid,  refused  to  open  it,  and  a  mandamus  was  applied 
for  and  granted  to  compel  them  to  open  the  road,  as  the  statute 
had  made  it  their  duty  to  do.  They  had  no  discretion  in  rela- 
tion to  it.  They  were  bound  by  statute  to  open  the  road,  and 
the  court  said :  <^  The  power  of  this  court  to  grant  a  mandamuB 
at  the  suit  of  the  people,  to  compel  the  commissioners  of  hi^- 
ways  to  perform  their  duty  has  often  been  exerted  and  cannot 
be  questioned."  '^  In  such  cases  the  wrongful  refusal  of  the 
officers  to  act,  is  no  more  the  concern  of  one  citizen  than  ano&eri 
like  many  other  public  offenses.  It  is  at  least  the  right  if  not 
the  duty  of  every  citixen,  to  interfere  and  see  that  a  paUie 
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offense  be  properly  pursued  and  punished,  and  that  a  public  griev- 
ance be  remedied."  In  that  case  a  mandamus  was  granted,  al- 
though the  relators  had  no  other  interest  in  the  matter  than  that  a 
public  road  should  be  opened.  The  question  in  that  case  was, 
whether  any  citizen  of  the  state  might  ask  for  a  mandamus  to 
compel  the  commissioners  of  highways  to  open  a  road  when 
the  legislature  had  made  it  their  duty  so  to  do.  In  that  case 
it  was  not  sought  to  compel  any  one  to  make  contracts  for  the 
purpose  of  binding  the  state.  In  what  sense  can  it  be  said  in 
this  case,  as  it  was  in  that,  to  be  "  a  matter  of  mere  public 
right,"  in  which  every  citizen  had  an  equal  interest  and  a  legal 
right  to  interfere  ?  Is  every  citizen  of  the  state  equally  inter- 
ested with  the  relator  in  having  the  contracts  in  his  hands  made 
obligatory  upon  the  state  ? 

It  may  be  said,  and  truly  said,  that  every  citizen  of  the  state 
is  interested  in  having  the  canals  completed,  as  much  so  as  in 
having  a  highway  opened ;  but  I  do  not  perceive  how  it  follows 
that  every  citizen  has  a  legal  right  to  a  mandamus  to  compel 
the  Canal  Board  to  approve  or  disapprove  of  each  and  ei^ery  act 
which  the  canal  commissioners,  the  state  engineer  and  surveyor, 
and  a  division  engineer  have  made  in  the  name  of  the  people, 
with  individuals.  One  citizen  may  suppose  that  the  interest  of 
the  state  would  be  advanced  by  giving  immediate  effect. to  all 
these  contracts ;  another  citizen,  equally  patriotic  and  wise,  may 
believe  that  it  is  the  imperious  duty  of  the  Oanal  Board  to  dis- 
approve of  all  the  contracts,  and  each  of  them  may  at  the  same 
moment  be  moving  the  same  court,  or  different  courts,  one  for  a 
mandamus  for  the  purpose  of  compelling  the  Canal  Board  to 
approve  of  the  contracts,  and  the  other  with  a  view  of  procuring 
a  disapproval  of  the  contracts. 

I  am  not  prepared  to  admit  that  the  relator  has,  because  he 
is  a  citizen  of  the  state,  a  legal  right  to  the  mandamus  asked 
for ;  nor  am  I  prepared  to  admit  that  if  any  state  officer  omits 
a  public  duty,  each  citizen  has  a  right  to  put  him  in  motion  by 
a  mandamus.  By  1  R.  S.  407,  §  52,  it  is  made  the  duty  of  the 
comptroller,  when  a  tax  has  remained  unpud  for  two  years  from 
the  first  day  of  May  following  the  year  in  which  the  same  was 
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assessed,  to  proceed  to  advertise  and  sell  stich  lands.    A  mtriat 
oomplianoe  with  that  law  would  require  a  sale  of  lands  for  taxes 
every  year ;  but  has  each  citiz^i  of  the  state  now  a  legal  right 
to  demand  that  a  mandamus  be  issued  commanding  the  oonip- 
troller  to  proceed  and  sell  lands  for  the  unpaid  taxes  which  ^were 
assessed  in  the  year  1848  ?    By  the  2d  section  of  chapter  48S^ 
of  the  laws  of  1851,  it  is  made  the  duty  of  the  oomptroUer  to 
cause  to  be  prepared  certain  certificates ;  if  he  neglects  that 
duty,  wiU  each  citizen  of  the  state  have  a  legal  right  to  a  mao- 
damus  to  compel  the  comptroller  to  perform  it? 

If  the  views  I  have  already  taken  of  this  case  be  unsound  and 
fallacious — ^if  a  mandamus  may  rightfully  issue  against  the  Canal 
Board,  to  compel  that  board  to  approve  of,  and  thereby  give 
vitality  to  contracts  against  the  state — ^if  a  formal  disapproval 
by  that  board  of  the  contracts  mentioned  in  the  relator's  affida- 
vit, could  be  reviewed  and  reversed  upon  a  writ  of  error,  certio*  • 
rari  or  appeal ;  if  the  relator  has  shown  such  a  legal  right,  as 
would  justify  the  granting  of  the  writ  asked  for,  there  is  anoth^ 
question  to  be  considered. 

Is  thia  a  case  in  which  a  mandamus  ought  to  be  granted  ?  In 
Ex  parte  Fleming,  (4  jEKZ/,  581,)  Cowen,  J.  in  delivering  the 
opinion  of  the  court,  said :  "  The  mandamus  is  a  prerogative  writ 
which  we  have  the  power  to  issue  or  withhold,  according  to 
our  discretion."  And  in  Van  Rensselaer  v.  The  Sheriff  of 
Albany,  Savage,  Ch.  J.,  said :  ''  The  court  may  exercise  a  dis- 
cretionary power,  as  well  in  granting  as  in  refusing  a  mandamus ; 
as  when  the  end  of  it  is  merely  a  private  right,  and  when  the 
granting  of  it  would  be  attended  with  manifest  hardships  and 
difficulties. 

There  are,  as  has  already  been  stated,  more  than  three  hun- 
dred contracts,  not  one  of  which,  as  the  relator  insists,  has  been 
api^oved  of  by  the  Canal  Board  so  as  to  make  it  a  contnict  on 
^e  part  of  the  state.  Some  of  the  contracts,  as  was  taken  far 
granted  on  the  argument,  severally  exceed  $200,000  in  amount, 
aad  the  aggregate  amount  of  all  the  contracts  probably  exoeeds 
#9,000,000. 

Some  of  the  contractors,  no  doubt,  have  entire  confidence  fai 
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the  Talidity  of  the  contracts,  and  are  at  work  under  them; 
Other  contractors  may  have  donbts,  and  others,  like  the  relator, 
regard  the  contracts  as  utterly  void ;  and  there  can  be  no  doubt 
but  that  maAy  of  the  contractors  who  have  confidence  in  the 
Validity  of  their  contracts,  deem  them  highly  advantageous,  and 
never  will  surrender  that  confidence  unless  compelled  to  oy  aa 
Ikct  of  legislation.  These  conflicting  opinions  are  injorious  to 
the  contractors  and  the  great  interests  of  the  state ;  but  can  it 
be  supposed  that  the  granting  of  a  mandamus  commanding  the 
Canal  Board  to  approve  or  disapprove  o^  the  contracts  in  the 
hands  of  the  relator  would  at  once  satisfy  every  contractor  that 
his  contract  is  void !  Suppose  it  would  have  that  eflfect.  What 
then?  Every  man  who  made  a  proposal,  and  can  make  him- 
self believe  that  he  ^^  proposed  to  perform  the  "work  on  terms 
most  safe  and  advantageous  to  the  state,  having  due  regard  to 
price,  the  ability  of  the  parties,  and  the  security  offered  for  the 
performance  thereof/'  might  apply  for  a  mandamus  commanding 
the  Oanal  Board  to  award  to  him  a  contract,  or  reftise  to  do  so. 
Suppose  the  Canal  Board  should,  in  obedience  to  the  mandamus^ 
award  the  contract  to  him ;  he  then  goes  with  that  award  to  the 
canal  commissioners,  the  state  engineer  and  division  engineer, 
and  demands  a  contract ;  can  they  answer  him  by  saying,  we 
have  already  executed  and  delivered  a  contract  for  this  same  work 
to  your  neighbor,  John  Doe,  and  then  the  person  to  whom  the 
Canal  Board  have  awarded  the  contract  must  come  back  to  the 
court  for  a  mandamus  to  compel  the  canal  commissioners,  the 
istate  engineer  and  division  engineer  io  execute  a  contract  to 
him.  They  make  a  return  to  the  writ,  and  he  must  be  fortnnh 
ate  if  he  gets  a.  judgment  before  the  first  day  of  May,  1854; 
aiid  by  the  statute,  the  contracts  must  require  the  jobs  to  be 
completed  on  or  before  that  day. 

If  the  various  proposals  which  have  been  made  under  chapter 
485  of  the  laws  of  1851,  and  the  contracts  which  have  beeft 
made  by  the  canal  conmnssioners,  the  state  engineer  and  mr- 
Teyor,  and  a  division  engineer,  are  to  be  the  subjects  of  litig»> 
lion,  the  work  cannot  be  completed  within  the  time  limited  by 
lihat  statute. 
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The  delay  in  the  completion  of  a  single  job  on  the  Erie  canal 
may  deprive  the  state  for  years  of  the  increased  revenue  which 
is  anticipated  from  the  enlargement  of  that  canal.  The  legis- 
lature can,  but  no  court  has  the  power  to  prevent  this  ruinous 
delay  and  litigation;  and  I  am  persuaded  that  to  grant  the 
mandamus  asked  for  in  this  case  would  lead  to  litigation  seri- 
ously injurious  to  the  best  interests  of  the  state  and  not  bene- 
ficial to  the  parties.  I  shall,  therefore,  deny  the  motion,  with 
ten  dollars  costs. 

[Montgomery  Special  Term,  February  16, 1862.     Cody,  Justice.] 


In  the  matter  of  the  attachment  against  the  estate  of  Ezra  J. 
Coaxes  and  John  Hillard,  non-resident  debtors. 

Where  an  attachment  is  issued  in  this  state  against  the  estate  of  non-resident 
debtors,  all  the  creditors,  whether  resident  or  non-residtnt^  are  entitled  to 
participate  in  the  assets  which  may  come  to  the  hands  of  the  trustees,  for 
distribution. 

But  in  adjusting  the  dividends,  due  regard  is  to  be  had  to  any  assignment 
which  may  have  been  made  by  the  debtors  under  a  foreign  bankrupt  law ; 
80  that  no  creditor,  whether  here  or  abroad,  shall  receive  more  than  his 
equal  proportionate  share  of  the  entire  estate  of  the  debtors,  wherever  it 
maybe. 

This  was  an  appeal  from  an  prder  made  at  a  special  term. 
The  matter  came  before  the  special  term  upon  the  petition  of 
David  Evans,  of  London,  warehouseman,  transacting  business 
under  the  name  and  firm  of  David  Evans  &  Co.  The  petition 
alledged  that  on  the  16th  day  of  December,  1847,  an  attachment^ 
pursuant  to  the  statute  in  such  case  made  and  provided,  was 
issued  against  the  estate  of  Ezra  Jenks  Coates  and  John  Hillard, 
non-resident  debtors,  by  his  Honor  Hiram  Gray,  a  justice  of 
this  court,  upon  the  application  of  Jennison  A.  Leland  and 
James  K.  Ennis,  of  the  city  of  New-York,  creditors  of  said  Ezra 
Jenks  Coates  and  John  Hillard ;  and  on  the  same  day,  the  no- 
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tiee  reqtiired  by  the  act  was,  in  confonnity  to  said  act,  and  pur- 
suant to  the  order  of  said  justice,  duly  published.  That,  within 
three  months  after  the  expiration  of  the  time  limited  in  the  said 
notice  for  the  appearance  of  said  debtors,  the  said  attachment 
not  having  been  discharged,  the  said  justice  did,  pursuant  to 
the  aforesaid  act,  and  on  the  9th  day  of  October,  1848,  nominate 
and  appoint  S.  P.  Nash,  Waldo  Hutchings  and  Marshal  Lef- 
ferts,  all  of  the  city  of  New-York,  trustees  for  all  the  creditors 
of  said  Ezra  Jenks  Goates  and  John  HiUard,  who  duly  qualified 
as  such  trustees.  That,  subsequently,  and  within  twenty  days 
after  the  appointment  of  said  trustees,  the  said  justice,  who 
issued  the  attachment,  made  a  report  to  this  court  of  all  the  pro- 
ceedings had  before  or  done  by  him  in  the  above  entitled  mat- 
ter, and. filed  the  same  with  the  clerk  of  this  court,  in  the  county 
of  New- York,  pursuant  to  the  act  in  such  case  made  and  pro- 
vided ;  that  the  said  trustees,  after  their  appointment,  and  on 
or  about  the  third  day  of  November,  1848,  caused  a  notice  to 
be  published  pursuant  to  the  act  in  such  case  made  and  pro- 
vided, requiring,  among  other  things,  all  the  creditors  of  said 
Ezra  Jenks  Coates  and  John  HiUard  to  deliver  their  respective 
accounts  and  demands  to  the  said  trustees,  or  one  of  them,  at 
the  office  of  Waldo  Hutchings,  Esq.  one  of  said  trustees  at  num- 
ber 40  Wall-street,  in  the  city  of  New- York,  on  or  before  the 
20th  day  of  December,  1848.  That  at  the  time  of  the  issuing 
of  the  attachment,  and  of  the  publication  of  the  notice  afore- 
said, the  said  Goates  and  HiUard  were  residents  of  England, 
transacting  business  there  under  the  firm  names  of  Goates  & 
Co.,  and  Coates,  HiUard  and  company.  On  the  16th  day  of  De- 
cember, 1847,  and  previously  thereto,  the  said  Ezra  Jenks 
Coates  and  John  HiUard  were  justly  indebted  to  the  petitioner 
in  the  sum  of  fourteen  hundred  and  seventy-seven  pounds  and 
seventeen  shiUings  sterUng,  exclusive  of  interest ;  that  on 
the  27th  day  of  December,  1847,  a  fiat  in  bankruptcy  was 
issued  in  England  against  said  Goates  and  HiUard,  under  which 
they  were  on  the  28th  day  of  December,  1847,  duly  declared 
bankrupts,  by  one  of  the  commissioners  of  the  court  of  bank- 
ruptcy in  Great  Britain.    That  on  the  last  mentioned  day.  Her- 
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bert  HarriB  Gannan,  Esq.  of  London,  was  duly  appomted  by  <me 
of  the  oommissionerB  of  said  court  of  bankruptcy,  official  assignee 
of  tiie  estate  of  the  said  Ooates  and  Hillard,  and  that  on  the  18th 
day  of  January,  1848,  John  Dillon,  Richard  Twenlyman,  Henry 
Tucker,  and  Henry  Browett,  were  appointed  by  the  said  court 
creditor's  assignees  of  the  estate  of  said  Ooates  and  Hilhurd ;  that 
on  the  27th  day  of  May,  1848,  a  certificate  of  discharge,  pursuant 
to  the  English  statutes  concerning  bankrupts,  was  granted  by 
the  commissioners  of  the  aforesaid  court  of  bankruptcy,  in  Eng- 
hmd,  to  the  said  Ezra  Jenks  Ooates  and  John  Hillard.  Thai 
the  petitioner  proved  his  said  debt  according  to  the  provisionfl 
of  the  English  bankrupt  laws,  before  the  said  commissioners^ 
against  the  said  Ooates  and  Hillard,  and  that  he  had  recdved  a 
dividend  of  one  shilling  in  the  pound  on  the  amount  of  hia 
aforesaid  debt,  from  the  estate  of  the  said  bankrupts,  in  England, 
and  that  there  would  probably  be  an  additional  dividend,  of  not 
to  exceed  six  pence  in  the  pound,  firom  the  estate  of  said  bank- 
rupts in  England.  That  several  creditors  of  the  sud  Ooates 
and  Hillard,  residents  of  the  United  States,  and  of  the  state  of 
New- York,  had  proved  their  claims  and  received  dividends 
under  the  aforesaid  commission  in  bankruptcy,  issued  against 
the  said  Ooates  and  HiUard,  in  England.  That  other  creditors  of 
the  said  Ooates  and  Hillard,  who  are  residents  of  the  state  of  New- 
York,  or  of  other  of  the  United  States,  whose  claims  amounted 
to  about  forty  thousand  dollar 9^  and  who  had  not  proved  their 
claims  under  the  said  commission,  and  who  had  received  no 
dividend,  had  presented  their  claims  to  the  trustees  appointed 
under  the  attachment  proceedings  in  this  state,  and  that  •other 
creditors  of  said  Ooates  and  Hillard,  who  are  residents  of  Great 
Britain,  and  who  had  proved  their  claims  under  the  commission 
in  bankruptcy,  in  England,  and  received  the  aforesaid  divi- 
dend, had  also  presented  their  claims  to  the  trustees  appointed 
under  the  attachment  proceedings  in  this  state,  for  a  dividend 
firom  the  funds  in  their  huids,  which  said  claims  amounted  to  up- 
waids  of  one  hundred  thousand  dollars,  including  the  petitioner's. 
That  pursuant  to  the  notice  published  by  the  trustees,  appointed 
under  the  attachment  issued  in  the  state  of  New- Yodk,  the  peti- 
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iioner^fl  claim  for  the  debt  so  due  to  him  by  said  Coates  and 
Hillard,  amounting,  after  deducting  the  dividend  received  by 
lum,  as  aforesaid,  to  the  sum  of  fourteen  hundred  and  three 
pounds  nineteen  shillings  and  two  pence,  sterling,  ($6795,16,)  was 
duly  presented  to  the  said  trustees  on  the  2d  day  of  Dec.,  1848. 
That  the  said  trustees,  pursuant  to  the  act  in  such  case  made  and 
provided,  did,  within  fifteen  months  from  the  time  of  their  appoint- 
emnt,  call  a  general  meeting  of  the  creditors  of  the  said  Coates  and 
Hillard,  at  the  office  of  Messrs.  Mann  &,  Rodman,  in  the  city 
of  New-York,  on  the  10th  day  of  December,  1849,  at  which 
meeting  it  appeared  that  the  said  trustees  had  collected  of  the 
assets  of  the  estate  of  said  Ooates  and  Hillard,  the  sum  of 
$6883,47,  and  at  which  meeting  the  said  trustees  decided  to  reject 
the  claim  of  the  petitioner  to  a  dividend  from  the  assets  in  the 
hands  of  said  trustees,  on  the  ground  that  the  aforesaid  dis- 
eharge  in  bankruptcy,  in  England,  of  the  said  Ooates  and  Hil- 
lard, and  the  proof  of  the  petitioner's  debt  there,  and  the  receipt 
by  him  of  a  dividend  from  the  assets  collected  under  the  afore- 
said commission  in  bankruptcy,  in  England,  discharged  the 
debt  so  due  to  him,  so  that  he  could  claim  no  share  in  the  assets 
collected  under  the  proceedings  upon  the  attachment  issued  in 
Kew-York ;  the  said  trustees  at  the  same  time  adnutting  that 
at  the  date  of  the  issuing  of  the  first  warrant  of  attachment  in! 
the  proceedings  wherein  they  were  appointed  trustees,  as  afore- 
said the  said  sum  of  fourteen  hundred  and  seventy-seven  pounds 
seventeen  shillings  sterling,  was  justly  due  to  the  petitioner  by 
the  said  Ooates  and  Hillard.  That  the  petitioner  gave  notice  to 
said  trustees  of  his  intention  to  apply  to  this  court  for  their 
directions  to  said  trustees  in  this  matter,  and  for  an  order  to 
them  to  admit  the  petitioner  to  share  in  the  dividends  of  the  assetsr 
of  the  estate  of  said  Ooates  and  Hillard,  collected  by  them,  and 
that  the  sud  trustees  thereupon  adjourned  to  a  future  day  the 
said  meeting  of  crecUtors,  without  declaring  any  dividend  among 
Ae  creditors  of  said  Ooates  and  Hillard,  to  await  the  decision 
of  this  court.  The  petitioner  therefore  prayed  the  aid  of  thiitf 
court  in  this  matter,  and  that  an  order  might  oe  made  directing 
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the  said  S.  P.  Nash,  Waldo  Hutchings,  and  Marshall  Lefferts, 
to  admit  the  petitioner  to  share  in  proportion  to  his  debt  so  due 
him,  in  the  distribution  of  the  assets  of  said  Goates  and  Hillard, 
so  collected  by  them,  or  which  may  hereafter  come  into  their 
hands,  and  to  pay  him  out  of  such  assets  a  dividend  or  diyi- 
dends  ratably  with  other  creditors  of  said  Coates  and  Hillard, 
entitled  to  share  in  the  distribution  of  said  assets,  or  for  such 
other  order,  or  further  order,  in  the  premises,  as  might  be  just 
The  judge  holding  the  special  term  denied  the  prayer  of  the 
petition,  and  the  petitioner  appealed  to  Ihe  general  term. 

Weeks  ^  DeForest^  for  the  petitioner. 

Mann  ^  Rodman,  for  the  trustees. 

By  the  Court,  Roosevelt,  J*  Is  the  foreign  creditor,  in 
ease  of  a  non-resident  debtor  attachment,  entitled  to  a  dividend? 
The  judge  at  special  term,  although  with  some  hesitation,  held 
that  he  was  not.  From  that  decision  an  appeal  is  taken  to  the 
general  term. 

The  trustees  contend  that,  as  the  proceeding  by  attachment  is 
a  statutory  remedy,  and  as  the  statute  expressly  limits  the  right 
of  instituting  it  to  the  resident  creditor,  (unless  the  non-resi- 
dent's claim  originated  here,)  and  contains  no  express  provision 
entitling  the  foreign  creditor  afterwards  to  come  in  and  share 
in  the  distribution  of  the  assets,  the  foreigner  cannot  be  admit- 
ted ;  and  that  the  exclusion,  thus  inferred,  is  in  accordance  with 
the  general  policy  of  our  laws,  by  which,  it  is  said,  foreign  assets 
within  the  jurisdiction  of  our  courts,  are  always  reserved  for  the 
exclusive  benefit  of  domestic  creditors. 

The  latter  branch  of  the  proposition,  as  I  shall  presently 
show,  is  not  true  in  point  of  fact — and  the  former  would  seem  to 
be  felo  de  se.  It  first  assumes  that  the  language  of  the  statute 
is  to  be  the  sole  guide;  and  then,  when  that  language  fails  to 
make  the  exception  contended  for,  seeks  to  supply  the  omission 
by  a  forced  inferetice. 

The  statute  in  express  terms,  (so  at  least  the  counsel  contend^ 
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excludes  the  non-resident  from  becoming  an  attaching  creditor 
in  fact :  and  does  not  the  same  statnte,  in  equally  and  more  ex* 
press  terms,  declare  that  "  any  other  credUor^^  that  is,  any  cred- 
itor other  than  the  one  first  commencing,  may,  when  the  pro- ' 
ceedings  have  been  once  duly  instituted,  come  in  and  petition  "  to 
be  deemed  an  attaching  creditor  ?"  (§  39.)  And  that  such  cred- 
itor, so  coming  in,  "  shall  be  entitled  to  the  samie  benefits  and 
advantages,  as  the  creditor  at  whose  instance  such  attachment 
originally  issued?"  (§41.)  And  does  not  the  statute  further 
declare  that  the  trustees,  to  be  appointed  in  pursuance  of  it,  are . 
"  to  be  trustees  for  all  the  creditors  of  such  debtor  ?"  At  whose 
instance,  moreover,  are  the  proceedings  of  the  ofiicer,  in  case  of 
alledged  error,  to  be  reviewed  ?  The  statute  says  again,  "  at  the 
instance  of  the  debtor  or  of  any  creditor."  And  when  it  pre- 
scribes the  notice  to  be  published  by  the  trustees,  announcing 
their  appointment,  it  declares  thsithey,  the  trustees, "  shall  therein 
[among  other  things]  require  all  the  creditors  of  such  debtor  to 
deliver  their  respective  accounts  and  demajids,  dz^c.  by  a  day  to 
be  therein  specified."  And  when  the  distribution  takes  place, 
among  whom  does  the  statute  say  it  shall  be  made  ?  "  Among 
all  those  who  shall  have  exhibited  their  claims  as  creditors  and 
whose  debts  shall  have  been  ascertained,  in  proportion  to  their 
respective  demands." 

Thus  aUj  at  their  option,  may  be  deemed  attaching  creditors ; 
all  are  allowed  to  question  the  proceedings;  all  are  to  have 
trustees  for  their  benefit ;  cU  are  to  be  required  to  present  their 
claims ;  and  all  are  to  be  inviied  to  participate  in  the  property 
of  the  common  debts  of  all :  and  yet,  when  they  accept  the  in- 
vitation, thus  addressed  to  all,  they  are  to  be  told  that  by  "  all" 
was  meant,  (in  some  cases  at  least,)  two  out  of  two  hundred ! 
Such  a  mode  of  expressing  ideas,  it  seems  to  me,  would  be  a 
mere  mockery,  too  gross  for  sensible  legislators  to  have  indulged 
in ;  unless  we  suppose  them  to  have  adopted  the  Talleyrand 
maxim,  that  language  is  the  instrument,  not  of  conveying,  but 
of  concealing  our  thoughts. 

This  statute  too,  it  should  be  borne  in  mind,  in  its  present 
fonn,  was  not  a  hasty  enactment,  requiring  judidal  legislation  to 
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sapply  its  omissions.  It  had  passed  under  the  review — I  may 
add  the  deliberate,  cautious,  capable  revieir — of  three  of  the 
ablest  masters  of  legal  language,  appointed  for  the  express  pur- 
pose of  revising  and  correcting  any  inaccuracy  in  the  form  of  the 
then  written  law  of  the  state.  Every  word  was  deliberately 
weighed,  and  every  condition,  incident  to  the  matter  in  hand, 
fully  considered.  The  revisers  well  knew,  and  they  could  not 
but  have  remembered,  that  they  were  dealing  with  the  business 
of  a  commercial  people — ^the  most  commercial  people  in  the 
Union — a  people  whose  foreign  commerce,  in  proportion  to  their 
numbers,  is  probably  the  greatest  in  the  world.  They  knew 
that  a  New-York  debtor,  whether  resident  or  non-resident,  must 
often  have  foreign  creditors ;  and  that  not  unfrequently  the  mass 
of  his  property  would  be  the  merchandise,  bought  on  time  from 
such  creditors.  Had  they  intended  then  to  exclude  the  foreign 
creditor  from  all  share  in  the  insolvent  debtor's  estate,  they 
would  have  said  so,  in  express  terms.  Common  frankness  re- 
quired it  at  their  hands.  And  when  they  used  the  word  aZ2, 
and  repeated  it  in  so  many  forms,  we  must  presume  they  intended 
all  that  the  word  imports. 

As  to  the  question  of  policy,  it  is  no  doubt  true  that  in  cases 
of  solvency,  as  well  as  of  insolvency,  the  law  guards  the  domestic 
creditor.  But  in  what  manner?  Not  by  denying  to  the  foreign 
claimant  his  equal  share,  but  by  reserving  to  the  domestic 
tribunals  their  proper  jurisdiction  over  the  distribution  of  the 
domestic  assets.  Thus  a  foreign  assignee,  appointed  by  and 
amenable  to  a  foreign  court,  cannot  in  that  character  withdraw 
the  debtor's  assets  from  our  jurisdiction  and  transfer  them  to 
his  own  domicil ;  nor,  in  case  of  death,  can  a  foreign  executor  or 
administrator,  meddle  with  the  property  of  the  deceased,  witibin 
'  our  limits,  until  he  has  submitted  himself  to,  and  obtained  let- 
ters testamentary  or  of  administration  from  the  courts  of  this 
state.  (2  R.  S.  70,  §§  6,  8.)  Our  courts  insist,  and  rightfully, 
that  the  adaninistration  of  a  debtor's  assets,  within  our  limits, 
where  our  own  citizens  have  an  interest  in  them,  shall  be  here 
and  not  elsewhere.  But  does  it  follow  that  in  protecting  our  own 
dtizens  we  must  do  injustice  to  the  citizens  of  other  connMes  ? 
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In  the  case  of  a  decetised  debtor,  where,  as  in  the  case  of  a  non- 
resident or  insolvent,  the  estate  is  also  assigned  by  operation  of 
law,  to  trustees,  under  the  name  of  executors  or  administrators, 
was  it  ever  yet  contended  that  foreign  debts  were  not  to  partici- 
pate ?  And  yet  the  language  of  the  law  (2  R.  S,  87)  and  the 
reason  of  the  thing  are  no  stronger  in  the  one  instance  than  in 
the  othen 

As  a  question  of  morals,  there  is  something  most  revolting  in 
the  position  contended  for.  If  judicially  established,  it  must  go 
the  entire  length  of  appropriating  the  whole  of  a  non-resident 
debtor's  estate  within  our  limits,  to  our  own  creditors,  to  the  ex- 
clusion of  the  foreigner,  even  when  every  dollar  of  that  estate 
had  been  ebtained  frvm  abroad,  and  perhaps  from  thcU  very 
foreigner  who  asks  a  dividend,  and  witlumt  a  dollar  being 
paid  on.  its  purchase.  And  for  such  an  act  of  unmitigated  self- 
ishness we  are  to  have  invoked  the  sacred  name  of  charity — 
which,  it  is  said,  begins  at  home  ! 

It  is  next  contended  that  even  if  a  foreign  creditor  is,  under 
ordinary  circumstances,  entitled  to  a  dividend,  the  petitioner  in 
this  case  has  no  such  right,  his  debt  being  "  absolutely  extin- 
guished" by  the  bankrupt  discharge  in  (}reat  Britain. 

I  do  not  so  understand  the  English  bankrupt  law.  The  debt 
is  in  no  sense  absolutely  extinguished.  It  continues  in  full  force 
as  to  all  the  existing  property  of  the  debtor.  A  subsequent 
promise  even,  may  be  founded  on  it,  as  a  sufficient  consideration 
in  law,  to  bind  his  fotnre  earnings.  The  discharge  presupposeS| 
as  an  essential  qualification  or  condition,  that  all  his  existing 
property,  wherever  situated,  is  to  be  appropriated  to  his  existing 
debts.  What  is  the  assignment  but  a  trust  created  for  the 
benefit  of  creditors  ?  And  how  can  there  be  creditors  without 
•credits  ?  To  say  that  the  debt  is  absolutely  extinguished,  is  to 
«ay  that  the  creditor,  as  creditor,  is  also  absolutely  extinguished. 
And  then  we  are  presented  with  this  absurd  consequence,  the 
<>reation  of  a  trust  for  the  benefit  of  those  whose  annihilation  is 
declared  in  the  same  breath. 

No  suit,  it  is  said,  can  be  maintained  upon  this  claim,  either 
here  or  in  Grreat  Britain.    If,  by  suit,  is  meant  one  particular 
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kind  of  action,  the  proposition  may  be  true  ]  but  if  the  term  19 
to  be  taken  in  its  comprehensive  sense,  the  proposition  is  not 
true.  A  suit  in  equity,  founded  on  such  a  debt,  may  undeniably 
be  maintained  against  the  assignees  abroad ;  and  to  say  that 
such  a  suit  cannot  be  maintained,  in  like  manner,  against  the 
trustees  here,  is  merely  begging  the  question. 

The  true  yiew  of  the  whole  subject  appears  to  be  this :  Our 
policy  and  that  of  Great  Britain,  agree  in  dedicating  the  insol- 
vent's estate,  wherever  situated,  to  the  payment  of  the  insolvent's 
debts.  In  its  administration^  however,  we  insist  on  the  control 
of  our  own  courts  over  that  portion  which  happens  to  be  within 
our  own  limits.  We  take  this  stand,  not  to  defeat,  but  to  insure 
justice ;  not  to  rob  the  foreign  creditor,  but  to  protect  the  rights 
of  dll  the  creditors.  We  do  it  to  enable  our  courts  to  marshal 
the  assets,  and  to  correct,  if  necessary,  inequalities  abroad,  by 
proper  compensating  adjustments  at  home.  If  any  creditor  has 
received  a  dividend  from  the  English  assignee,  we  can,  and 
ought  to  compel  him  to  stand  aside,  and  wait  till  others,  less 
favored,  have  received  as  much,  in  proportion,  from  the  Ameri- 
43an  assignee ;  or,  which  leads  substantially  to  the  same  result, 
we  can  compel  every  creditor,  seeking  a  dividend  here,  first  to 
transfer,  for  the  general  benefit,  all  his  claims  on  the  fund 
abroad,    (2  i?.  iS.  36,  §  11.) 

The  opposite  doctrine,  in  addition  to  its  harsh  and  repulsive 
character,  in  respect  of  foreign  creditors  generaUy,  would,  in 
one  case,  at  least,  be  attended  with  a  most  absurd  consequence 
in  reference  to  our  own  citizens.  A  citizen  of  this  state,  re- 
siding for  the  time  in  Paris,  might  receive  a  dividend  in  London, 
under  English  law,  if  the  debtor  had  assets  therC)  and  be  denied 
a  dividend  in  New- York,  under  American  law,  if  the  debtor  had 
assets  here.  An  alien,  too,  temporarily  residing  in  the  state, 
would  be  admitted  to  share  in  the  distribution,  while  a  citizen, 
who  chanced  to  be  temporarily  residing  abroad,  would  (and  that 
tmder  the  plea  of  protecting  his  rights)  be  entirely  exdnded ; 
thus  placing,  in  a  matter  of  mere  justice,  the  comparatively  un- 
important circumstance  of  residence,  however  temporary  and 
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dependent  on  fluctoating  will  and  oaprioe,  above  the  substantial 
claims  of  nativity  and  citizenship. 

Such  an  interpretation,  of  an  act  of  the  legislature,  could  only 
be  warranted,  in  a  case  where  language  had  been  employed,  so 
clear  and  imperative  as  to  admit  of  no  other  meaning ;  certainly 
not  in  a  case,  in  which,  to  arrive  at  the  result  contended  for,  '^  all 
a  man's  creditors,"  however  frequently  repeated,  must  be  con- 
strued, by  implication,  to  exclude  even  a  native  of  the  state,  if 
temporarily  non-resident. 

My  conclusion,  therefore,  is,  that  an  order  should  be  entered, 
declaring  the  right  of  all  the  creditors  of  Coates  &  Co.  whether 
resident  or  non-resident,  to  participate  in  the  assets,  which  have 
or  may  come  to  the  hands  of  the  trustees ;  provided  that,  in  ad- 
justing the  dividends,  due  regard  shall  be  had  to  the  assignment 
made  under  the  English  bankrupt  law,  so  that  no  creditor, 
whether  here  or  abroad,  shall  receive  more  than  his  equal  pro- 
portionate share,  of  the  entire  estate  of  the  debtors,  wherever  it 
may  be. 

Ordered  accordingly. 

[Nbw-Tork  Obnbral  Term,  Jnne  1 1 ,  1862.  Edwards,  MUcAdl  and  RooaeueU, 
Jostlces.] 


James  Mason  vs.  Jones  and  others,  ex'rs,  dz^c.  of  John  Mason. 

A  testator  having  eight  chUdren,  by  his  wiU  divided  his  estate  into  eight 
eqnal  parts,  one  of  which  he  gave  to  his  executors  in  trust,  to  hold, 
manage,  and  dispose  of  as  in  the  will  directed.  Out  of  the  income  they 
were  to  pay  the  testator's  son  J.  an  annuity  of  $2600  for  life,  and  accumu- 
late the  surplus  for  his  children,  &c.  with  *^fuU  discretionary  power  to  the 
tfitftoss,  and  tke  survifoors  and  surmvor  ofikem^  to  increase  the  annui^  dvHng  Ms 
Ufaime."  Shortly  after  the  death  of  the  testator  the  trustees  increased  J.'s 
annuity  to  the  ftdl  amount  of  the  income  of  one-eighth  of  the  estate ;  and 
subsequently  they  reduced  it  to  $2600.  Beldf  that  the  trustees  had  no 
power  to  reduce  the  annuity,  either  from  the  amount  as  fixed  by  the  will, 
or  from  the  amount  as  increased  by  them.  MrrcHELL,  J.  dissented. 
I  aUo,  that  it  was  immaterial  whether  the  trustees  intended  that  the  act 
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which  they  did  shoald  have  the  efifbct  to  give  to  J.  the  right  to  recelTe  onft 
of  his  father's  estate  an  annuity  to  the  amount  of  one-eighth  of  the  net  in* 
come  of  the  estate /or  Uje^  or  only  for  the  half  year  daring  which  the  increase 
was  made.  That  it  was  sufficient  that  they  did  the  act,  and  intended  to 
do  it ;  the  testator  having  in  effect  declared  that  when  the  annuity  should 
be  increased,  it  shoald  continue,  not  daring  the  period  which  the  tnuteeSi 
in  their  discretion,  shoald  fix,  bat  daring  the  life  of  J 
What  amoants  to  a  sufficient  allegation,  in  a  bill  of  complaint,  that  a  testator 
made  a  will 

In  E(iuiTY.]  This  was  an  appeal  by  the  defendants  from 
an  order  or  decree  made  by  the  vice  chancellor  of  the  first  cir- 
cuit, on  the  2d  day  of  July,  1847.  The  case  before  the  vice 
chancellor  is  reported  in  4  Sandford's  Ohancery  Reports,  p.  628| 
where  the  facts  are  fully  stated.  ^ 

M.  8.  Bidwell  and  D.  Lord^  for  the  appellants.' 

/.  /  Ring^  for  the  plaintiff. 

Edwards,  J.  John  Mason  died  on  the  26th  of  Septembeti 
1839.  At  the  time  of  his  death,  he  was  seised  and  possessed 
of  a  large  real  and  personal  estate.  By  his  last  will  and  tester 
mcnt  he  gave  to  his  son  James  Mason,  the  plaintiff  in  this  suit, 
an  annuity  of  $2500  a  year,  to  be  paid  in  two  equal  installments, 
at  the  end  of  every  six  calendar  months,  from  and  after  his  de- 
cease, and  to  be  continued  during  the  life  of  the  annuitant  By 
a  subsequent  provision  in  the  will,  he  gave  to  three  of  the  per- 
sons mentioned  therein,  as  executors,  and  who  were  also  thereby 
created  trustees,  full  and  discretionary  power  to  increase  the 
annuity  during  the  lifetime  of  the  annuitant,  but  not  after  his 
death. 

On  the  7th  of  April,  1840,  the  trustees  addressed  a  note  to 
the  annuitant,  which  was  in  words  as  follows :  ''The  execntors 
Tinder  your  father's  will,  in  conformity  with  its  provisions,  made, 
on  the  twenty-sixth  of  March  last,  a  division  of  the  net  income 
of  his  estate  received  to  that  day,  and  have  placed  in  the  name 
of  the  trustees,  for  your  portion,  the  one-eighth  of  the  same, 
which  is  now  held  by  them,  subject  to  your  disposal.    Will  yon. 
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by  note,  addressed  to  the  Chemical  Bank,  inform  them  whether 
it  is  yonr  pleasore  to  receive  the  amount  thus  placed  to  your 
credit,  and  if  so,  which  mode  will  be  most  agreeable?"  On  the 
25th  of  August,  1840,  the  .trustees  put  in  their  answer  to  a  bill 
in  chancery,  which  had  been  filed  before  the  vice  chancellor  of 
the  first  circuit,  in  which  they  alledge,  "  That  under  and  by  vir- 
tue of  the  full  discretionary  power  in  that  behalf  given  to  them, 
in  and  by  said  will,  they  have  hitherto  increased  the  annuity 
thereby  given  to  the  complainant,"  meaning  the  plaintiff  in  this 
suit.  Upon  this  state  of  facts,  the  plaintiff  insists  that  the 
trustees,  in  execution  of  the  discretionary  power  given  to  them 
by  the  will,  have  increased  his  annuity  to  the  amount  of  one- 
eighth  of  the  net  income  of  the  estate ;  and  asks  that  they  may 
be  compelled  to  account  for  and  pay  over  the  same.  The  trus- 
tees, on  the  contrary,  insist  that  they  have  never  permanently 
increased  the  annuity. 

There  is  no  doubt  that  there  are  certain  powers  which  firom  their 
very  nature  admit  of  but  a  single  execution ;  and  it  is  equally 
well  settled,  by  authority,  there  are  other  powers  which  can  be 
executed  partly  at  one  time,  and  partly  at  another.    In  Digged 

.  case^  {Cokefs  Rep.  173,)  a  person  had  given  by  deed  to  Chris- 
topher Digges  during  his  lifetime  a  power  to  revoke  any  of  the 
uses  or  estates  mentioned  in  the  deed,  and  to  limit  new  uses.  It 
was  held  that  he  might  revoke  part  at  one  time,  and  part  at  an- 
other, and  so  of  the  residue  till  he  had  revoked  all.  In  the  case 
of  ZbticA  V.  WooUtan,  (2  Burr.  1186,)  a  power  was  given  to 
"  settle  jointures."  The  donee  of  the  power,  in  execution  thereof, 
made  a  settlement  at  the  time  of  his  marriage,  and  afterwards 
settled  an  additional  jointure.  Lord  Mansfield  in  giving  his 
opinion  says,  "  the  first  point  is,  whether  it  be  necessary  that 

,  this  power  be  executed  all  at  once ;  or  whether  it  may  be  exe- 
cuted at  different  times  ?  It  looks  as  if  the  drawer  of  the  clause 
in  the  will,  which  gives  this  power,  had  it  in  view  that  it  might 
be  done  at  different  times,  and  repeated  more  than  once.  For 
the  words  are  that  the  husband  shall  have  power  from  time  to 
time  during  his  life,  by  deed  or  deeds,  writing  or  writings,  to 
limit  all  or  any  part  of  the  estate  to  any  woman  or  wom^  that 
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shall  be  hia  wife,  or  wives,  for  and  daring  their  life  or  lives,  and 
it  has  no  meaning  other  than  by  applying  those  words  to  each 
respective  wife  that  he  might  marry,  and  constming  them  te» 
empower  the  husband  to  make  different  settlements  npon  the 
same  wife.  The  power,  in  the  case  of  Harvey  v.  Harvey^  {Bar^ 
nardiston^s  Rep,  103,)  was  in  different  words  from  those^  and 
not  as  strong  as  these.  The  power  there  was  to  settle  so  much 
of  the  premises  as  should  be  of  the  yearly  valne  of  £603,  for  .a 
jointure  and  provision  for  such  wife,  during  her  natural  life. 
That  was  for  a  jointure,  one  specific  and  entire  thing ;  not  upon 
a  wife  or  wives ;  not  from  time  to  time ;  nor  by  deed  or  deeds, 
writing  or  writings.  It  was  then  urged  that  the- power  was  exe- 
cuted. The  Lord  Chancellor,  Hardwicke,  was  clear  that  he^ 
might  execute  the  power  at  different  times ;  less  than  the  whole 
at  first,  and  then  more."  And  in  the  case  of  Doe  v.  Milbaumej 
(2  T.  R.  721,)  Lord  Kenyon  says  I  agree  with  the  argument 
at  the  bar  that  a  power  may  be  executed  at  different  times,  if 
not  fully  executed  at  first.  These  cases,  which  are  the  leading 
ones  upon  this  point,  while  they  establish  the  principle  that  cer-* 
tain  powers  may  be  executed  at  different  times,  also  furnish  an 
illustration  of  the  manner  in  which  the  principle  is  applied. 

In  the  letter  which  was  sent  to  the  plaintiff  by  the  trustees 
on  the  7th  of  April,  1840,  they  say  tliat  under  the  wiU  of  the 
plaintiff's  father,  and  in  conformity  with  its  provisioned  one- 
eighth  of  the.net  income  has  been  placed  at  his  disposal.  It 
will  be  seen  by  reference  to  the  will,  that  the  only  provision 
which  authorized  any  such  appropriation  of  the  surplus  income,* 
was  that  which  gave  the  trustees  power  to  increase  the  annu-. 
ity ;  and  the  act  which  they  did  they  declared  to  be  in  execution 
of  that  provision.  It  was  net  necessary  that  they  should  say 
in  hcBc  verba  that  the  act  done  by  them  was  an  increase  of  the 
annuity,  or  was  intended  to  be  so,  if  such  was  its  clear  legal 
effect.  In  Scrapers  catsCf  (10  Cake^  143,)  there  was  a^  power  to 
determine  certain  uses,  and  it  was  held  that  although  there  was 
no  express  signification  of  the  purpose  or  intention  of  the  party 
to  determine  the  uses,  still  that  by  the  execution  of  a  deed 
which  was  inconsistent  with  the  continuance  of  the  uses  they. 
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ipso  facto  ceased.  Bat  to  remove  all  question  as  to  the  intent 
of  tlie  trustees  in  this  ease,  they  alledged  in  their  answer  to  a 
bin  in  chancery,  filed  against  them  in  another  snit,  that  they 
had  increased  the  annuities.  And  if  I  understood  the  counsel 
oorreetly  upon  the  argument,  they  do  not  contend  now  that  they 
did  not,  in  that  particular  instance,  increase  the  annuity  for 
half  a  year.  They  say,  however,  that  they  did  not  intend  to 
increase  it  beyond  the  half  year  to  which  the  partioular  act  ap- 
plied. Andj  in  ord^  to  test  the  claim  set  up  by  the  trustees,  I 
afaall  assume  that  they  did  not 

The  will  of  the  testator  gives  to  the  plailitiff  an  annuity  of 
$2500  to  be  continued  during  his  life  ;  and  thia  is  the  annuity 
which  the  trustees  have  the  power  to  increase.  The  testator 
hinmelf  has  clearly  icnd  irrevocably  fixed  the  period  of  its  con- 
tinuance. The  discretion  which  was  left  to  the  trusteed  was  to 
increase  that  estate,  which  the  testator  had  made  an  estate  fi)r 
life.  There  can  be  no  doubt,  under  tho  dcdsions  which  have 
been  cited,  that  the  trustees  might  have  increased  the  annui^ 
one  hundred  dollars  at  one  time,  and  two  hundred  dollars  at  an- 
other, and  have  continued  to  increase  it  by  duecessive  acts,  in 
execution  of  the  power,  until  they  had  reached  the  limit  prescribed 
by  the  will.  But,  could  they  do  any  thing  more?  The  power 
was  undoubtedly  divisible,  and  capable  of  being  exercised  at  dif- 
ferent times  as  regards  the  amount  of  the  annuity,  but  is  there 
any  such  <fivisibility  as  to  the  period  of  its  continuance  ?  In  the 
easeof  2lbKc&v.  WooUtoUjimAot  Harvey  yf.Harveyyth»oouet 
held  simply  that  there  might  be  successive  settlements  as  to  the 
amount  of  the  jointure.  But  if  the  donee  of  the  power  had  in- 
creased the  jointure,  could  he  by  any  act  of  his,  either  express 
or  implied,  bve  Kmited  its  continuance  to  any  particular  period 
of  time  less  than  for  life  ?  It  seems  to  me  that  he  couM  not ;  for 
%  jointure  is,  ex  vi  terminij  a  life  estate.  (1  List.  86.  2  BL 
184.)  In  the  case  before  us  the  annuity  is  equally  a  life  estate, 
ftor  the  testator  has  expressly  declared  that  it  shall  be  so. 

But  it  has  been  suggested,  that  if  a  power  is  given  to  create 
an  estate  for  life,  an  estate  for  twenty  years  may  be  created  in 
pursuance  of  the  power,  and  by  a  subsequent  act  an  estate  fir 
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life  may  be  created.  Admitting  this  to  be  so;  does  it  suBtain 
the  view  which  is  here  taken  by  the  trustees  ?  It  seems  to  me 
that  the  cases  are  not  analogous.  If  the  testator  had  invested 
the  trustees  with  the  power  to  ^ve  an  annuity  for  life,  it  might 
perhaps  be  said  that  they  could  give  an  annuity  for  a  term  of 
years  and  afterwards  give  one  for  life.  But  such  is  not  the  power 
which  has  in  fact  been  vested  in  the  trustees.  If  I  construe  the 
will  correctly  they  have  been  vested  with  no  discretion  as  to 
time.  The  only  allusion  made  to  time  is  as  to  the  time  witiun 
which  the  power  must  be  exercised.  It  must  be  exercised  dtiring 
the  life  of  the  annuitant.  If  I  am  correct  in  these  views,  it  is 
immaterial  whether  the  trustees  intended  that  the  act  which  they 
did  should  have  the  effect  to  give  the  plaintiff  the  right  to  receive 
out  of  his  father's  estate  an  annuity  for  life,  equal  to  the  ameunt 
of  the  income  for  the  half  year  during  which  they  increased  the 
annuity.  It  is  sufficient  that  they  did  the  act,  and  intended  to 
do  it.  The  consequences  are  beyond  the  exercise  of  their  dis- 
cretion or  control.  They  intended  to  increase  the  annuity,  and 
the  testator  has  in  effect  declared  that  when  so  increased  it  shall 
continue,  not  during  the  period  which  in  their  discretion  the 
trustees  shall  fix,  but  during  the  life  of  the  annuitant. 

It  is  said,  however,  that  the  words  annual  annuity  of  $2500 
a  year^  show  that  the  testator  intended  to  authorize  the  execu- 
tors and  trustees  to  increase  the  annual  payments,  and  not  to  in- 
crease an  annuity'' as  that  word  is  understood  and  defined  in  law, 
that  is,  an  estate  for  life.  It  will  be  remarked  that  the  words 
*'  annual''  and  ^'  a  year"  are  entirely  superfluous.  They  express 
no  more  than  is  expressed  by  the  single  word  annuity.  And 
the  provision  that  the  annuity  shall  continue  for  life,  shows  that 
the  superfluous  words  were  used  merely  for  the  purpose  <^  accu- 
rately defining  the  amount  of  the  annuity. 

But  it  is  contended  that  the  bill  of  complaint  is  defective  in 
not  alledging  that  the  plaintiff  made  a  will.  It  is  a  settled  rule 
of  equity  pleading  that  the  plaintiff  must  state  all  the  fiiets  ne- 
eessary  to  show  his  right  to  recover.  Several  cases  were  cited 
on  the  argument,  for  the  purpose  of  showing  the  manner  in  whidi 
this  rule  has  been  applied.    In  the  case  before  us  it  will  be  ob- 
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Borved  that  every  fact  is  stated  which  is  necessary  to  show  that 
there  was  a  will.  It  is  alledged  that  there  was  an  instmment 
in  writing  purporting  to  be  the  last  will  and  testament  of  John 
Mason  deceased,  and  to  be  doly  executed  by  him  and  attested 
as  such ;  that  the  instrument  was  admitted  to  probate  as  a  will 
of  real  and  personal  estate;  that  letters  testamentary  were 
issued,  and  that  three  of  the  persons  named  as  executors  quali- 
fied as  such,  and  took  upon  themselves  tKe  burthen  of  the  exe- 
cution of  the  said  instrument,  and  of  the  trusts  therein  contained* 
!Fhis  is,  in  substance  and  effect,  an  allegation,  not  only^that  there 
is  aninstrument  in  writing  purporting  to  be  a  will,  and  to  be 
duly  executed  and  attested  as  such,  but  that,  by  the  decree  of 
ihe  proper  court  having  jurisdiction  in  such  matters,  it  has  been 
adjudged  and  declared  that  there  is  a  will.  If  all  these  allega- 
tions are  admitted  to  be  true,  it  cannot  be  said  that  it  does  not 
appear  from  the  bill  of  complaint  that  there  is  a  will. 
.  I  think  that  the  decree  of  the  vice  chancellor  should  be  affinn- 
ed,  and  a  provision  should  be  added  for  the  purpose  of  carzying 
it  into  effect. 

Edmonds,  J.  concurred. 

Mitchell,  J.  John  Mason  died  on  26th  Septembw,  1889, 
possessed  of  a  large  real  and  personal  estate.  For  the  purposes 
of  this  cause  it  must  be  assumed  that  he  made  the  will  annexed 
to  the  bill.  The  effect  of  that  will,  so  far  as  the  plaintiff  is  con- 
cerned, was  to  vest  one-eighth  of  the  testator's  estate  in  Isaac 
Jones  and  two  others,  in  trust  to  receive  the  income  and  out  of 
it  to  pay  to  the  plaintiff  (in  nearly  the  words  of  the  will,  omitting 
the  parts  relating  to  the  other  annuitants)  "  a  clear  annual 
annuity  of  $2500  a  year," — '^  said  annuity  to  be  paid  in  two 
equal  installments  a  year,  at  the  end  of  every  six  calendar 
months  from  and  after  the  testator's  decease,  and  to  .be  contin- 
ued during  the  lifetime  of  the  before  named  annuitant"  ^'  And 
with  regard  to  the  said  son,  should  he  die  leaving  a  widow  sur- 
viving him,  such  widow  shall  be  entitled  to  and  I  hereby  give 
and  bequeath  to  her  the  same  annuity  of  $2500  a  ye«r,.to  be 
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{mid  to  her  in  like  semi-annual  installments  dining  the  residM 
ef  her  natural  life."  Then  comes  the  folloiring  power  as  to  in- 
creasing the  annuities  :  "  And  I  do  hereby  pre  to  the  be&re* 
named  trustees  and  the  sonriyors  and  sarvivor  of  them  fall  cEt^r 
eretwnary  power  to  increase  the  said  annuiiies  respeetiYely 
during'  the  lifetime  of  my  said  daughter  Helen  Alston,  and  my 
said  three  sons,  John  Mason,  jun.,  James  Ifason  and  Henry  1^ 
son,  but  not  after  their  respective  deaths :  and  should  the  clear 
net  income  of  the  said  trust  fund  exceed  the  said  annuities,  the 
surplus,"  in  regard  to  the  three  several  one-eighths  in  which 
three  of  the  annuitants  were  interested,  was  to  accumulate 
equally  for  the  benefit  of  the  children  of  Helen  Alston,  James 
Mason  and  Henry  Mason  respectively  during  their  respective 
minorities,  and  to  be  paid  to  them  respectively  as  they  shddd 
attain  the  age  of  21  years :  and  if  either  of  said  three  annu- 
itants had  no  issue,  the  surplus  of  the  income,  after  satisfjing 
the  sud  annuities,  was  to  be  pud  to  Mary  Jones,  Rebecca  JoneSi 
George  Jones  or  his  children,  Sarah  Jones  Hammersley  and  Mrs. 
Alston  or  her  issue,  and  to  the  issue,  if  any,  of  James  Mason 
and  -Henry  Mason.  On  the  death  of  James  Mason,  the  one- 
eighth  out  of  which  his  annuity  arose  was  to  go  to  his  issue,  if 
any ;  if  not,  over  to  others  named.  The  testator  appointed  his 
tiiree  sons-in-law  and  his  two  married  daughters  executors  of  his 
will ;  but  the  sons-in-law  alone  qualified  and  acted.  The  dangk- 
ters  were  not  made  trustees,  nor  were  the  trustees  made  such  by 
the  designation  of  ea^ecutars^  but  by  their  in£vidual  names ;  so 
that  they  held  the  trust  as  a  distinct  oflb)e  and  independent  of 
the  executorship.  On  the  7th  of  April,  1840,  die  persons 
designated  wrote  to  the  plaintiff  the  following  letter : 

^Dear Sir:  The exeoutcnrs  under  your  fiither's  will,  in 
formity  with  its  provisions,  made  (on  the  26ih  of  Maich  last)  s 
division  of  the  net  income  of  his  estate  received  te  that  day,  and 
liave  placed  in  the  name  of  the  trustees  for  your  poition  the  one- 
eighth  of  the  same,  which  is  now  held  by  them  subject  to  year 
disposal.  Will  you  by  note  addressed  to  die  Chemical  Busk, 
inlbrm  them  whether  it  is  your  pleasure  to  receive  the 
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thus  placed  to  your  credit,  ajid  if  so  which  mode  will  be  most 
agreeable."  On  the  26tii  May,  1840,  the  plaintiff,  bj  his  duly 
anthorized  attorney,  received  the  abore  one-eighth,  and  gave 
the  following  reodpt :  . 

<' Received,  New-Tork,  the  26th  day  of  May,  1840,  of  Isaac 
Jones,  George  Jones  and  A.  Crordon  Hamersley,  the  trustees 
under  the  will  of  John  Mason  deceased,  the  sum  of  $1250,  being 
the  annuity  for  six  months  bequeathed  to  Mr.  James  Mason  by 
the  said  will,  and  ctUo  the  sum  of  $1008,15,  being  the  balance 
after  deducting  the  said  annuity  of  the  one-eighth  pai't  of  the 
net  income  of  the  estate  of  the  said  John  Mason  received  during 
ibe  six  months  following  his  death  and  ending  on  the  26th  Mardi 
last ;  which  moneys  are  paid  to  and  received  by  me  for  Mr. 
Jalnes  Mason,  without  prejudice  to  his  claims  upon  the  estate  as 
one  of  the  heirs  at  law  and  next  of  kin." 

The  defendants  alledge  in  their  answer,  (which,  as  no  replicar 
'tion  is  filed,  is  to  be  taken  as  true,)  that  they  were  led  to  allow 
the  whole  net  income  for  that  half  year  to  the  {daintiflE^  because 
lie  was  in  no  employment,  was  living  on  a  farm,  and  had  con- 
tracted debts  to  a  considerable  amount,  (of  which  he  furnished 
them  a  schedule  in  part,)  and  they  thought  it  proper  to  allow 
-the  surplxis  over  the  annuity  that  it  might  be  applied  to  the  pay- 
ment of  the  ib«n  existing  debts,  so  £Bur  as  such  surplus  would 
avail;  but  that  they  did  not  then  or  at  any  after  time  intimate 
<td  him  that  any  further  sum  would  thereafter  be  paid  beyond 
the  annuity ;  and  that  from  the  present  habits  of  life  of  the 
plaintiff,  he  would,  in  their  opinion,  be  again  laboring  under  tbe 
same  embarrassments  in  pecuniary  matters,  and  subject  to  the 
same  annoyances  from  creditors  as  he  now  is,  if  he  had  been  in 
the  receipt  of  the  whole  income  of  the  (me-eighth  since  his 
father's  death. 

inie  plaintiff  had  formerly  filed  a  bill  before  the  vice  chancellor 
«f  the  first  civcuit  for  a  di&rent  purpose,  and  tibese  defendants 
•answered  it  on  the  2&th  of  August,  1840.  The  pLiintiff  rolies 
on  that  answer  as  a  full  exercise  of  the  power,  and  as  giving  to 
Imn  the  whole  income  for  life.  The  parts  so  relied  on,  and  dieir 
connection,  are  as  follows :  '^  And  these  defendants,  Isaac  JoneSy 
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George  Jones  and  Andrew  Gordon  Hamerslej,  for  themselres 
further  separately  severally  say,  that  thetf  have  paid  to  the 
complainant  his  annuity  of  $2500  a  year,  bequeathed  to  him  in 
and  by  the  said  last  will  and  testament,  when  cmd  as  the  same 
became  due  and  payable,  according  to  the  true  intent  and  mean- 
ing thereof;  and  that  they  are  ready  and  wQling  and  hereby 
vfer  to  pay  the  same  to  him,  when  and  as  the  same  shall  become 
and  be  due  and  payable,  according  to  the  true  intent  and  mean- 
ing of  the  said  last  will  and  testament.  And  they  further  say, 
that  under  and  by  virtue  of  the  full  diacretionary  power  on  that 
behalf  given  to  them  in  and  by  the  said  will,  they  have  hitherto 
increased  the  annuities  thereby  given  to  the  complainani  and 
the  said  Henry  Alston,  John  Mason,  jun.  and  Henry  Mason, 
respectively,  to  the  extent  of  the  one-eighth  part  to  each  of  thenii 
of  the  net  income  of  the  entire  estate,  both  real  and  personal,  of 
the  said  testator  since  his  death,  and  taken  from  them  respect- 
ively receipts  therefor,''  with  stipulations  that  the  receipta 
should  not  prejudice  their  right  to  contest  the  validity  of  the  wilL 

The  bill  carefully  avoids  any  allegation  that  a  will  was  made 
by  the  deceased,  or  that  the  defendants  are  executors,  and  does 
not  even  describe  them  either  as  trustees  or  executors ;  but  it 
states  that  they  presented  for  probate  an  instrument  purporting 
to  be  such  will  and  that  it  was  admitted  to  probate,  and  letters 
testamentary  granted  to  Isaac  Jones,  G.  Jones  ahd  A.  G. 
Hamersley,  who  qualified  as  executors  and  took  on  them  ^Hhe 
execution  of  said  instrument  and  the  trusts  therein  contained,-^ 
and  annexes  a  copy ;  and  that  they  have  collected  and  continue 
to  collect  the  income  of  the  estate,  and  have  taken  possession  of 
the  real  and  personal  estate. 

The  bill  shows  that  the  defendants  have  paid  the  plaintiff  no 
part  of  the  income  beyond  the  sum  of  $2500  per  annum,  except 
for  the  first  half  year,  and  claims  that  by  the  payment  of  the 
net  income  of  one-eighth  for  that  half  year,  and  tiie  deolaratioB 
in  the  answer,  the  defendants  have  increased  the  annuity  per- 
manently, and  are  bound  to  account  to  the  plaintiff  for  ihe  whole 
of  the  net  hicome  of  one-eighth  beyond  the  $2500  per  annum 
thus  paid.    It  alledges  other  mBtters,  which  as  they  are  nofc 
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proved,  and  are  denied  or  sufficiently  explained  in  the  answer, 
are  immateriaL 

A  great  number  of  authorities  were  referred  to  on  the  argu- 
ment, all  of  which  Jiave  been  carefully  examined,  but  many  of 
which  it  is  unnecessary  separately  to  notice. 

Unquestionably  there  are  cases  in  which  a  power  admits  only 
of  a  single  execution,  and  then  when  once  executed  the  power 
is  exhausted.  Such  are  the  cases  where  an  estate  is  not  to  vest 
in  a  woman  until  she  marries  with  the  consent  of  one  or  more 
persons  named.  I^rom  the  nature  of  the  act  to  be  done  by  those 
persons,  it  is  indivisible,  it  is  incapable  of  being  executed  part 
at  one  time  and  part  at  another ;  on  one  single  consent  being 
given  to  one  single  act  to  be  done  by  the  woman  the  estate  is 
to  vest ;  the  consent  cannot  be  giv^n  as  to  part  of  a  marriage, 
nor  for  a  mairriage  for  half  a  year  or  for  a  year,  but  it  must  be 
a  consent  for  that  which  is  to  last  during  all  the  married  life 
of  the  woman.  All  the  c^es  of  consent  necessary  to  a  marriage 
and  which  show  the  indivisibility  of  that  consent  may  be  passed 
by  as  not  throwing  any  light  on  this  subject. 

B^t  in  all  cases  in  which  a  power  is  capable  in  its  nature  of 
being  divided  and  of  being  exercised  more  than  once,  it  is  held 
that  it  may  be  so  divided  and  a  part  of  the  power  exercised  at 
one  time  and  a  part  at  another,  and  so  on  from  time  to  time 
until  the  whole  power  has  been  actually  used ;  and  it  is  exhausted 
or  completely  executed  only  when  it  has  been  all  used.  If  uses 
are  created  with  a  power  of  revocation  of  the  uses  and  to  declare 
new  uses;  this  is  a  single  power  of  revocation  in  this  sense,  that 
if  it  be  once  applied  in  revoking  all  the  uses  over  the  whole  estate 
and  declaring  new  ones,  then  the  power  is  exhausted  and  it  cannot 
again  be  applied  unless  the  instrument  of  revocation  contains  a 
new  power  of  revocation.  But  a  power  of  revoking  uses  may  be 
used  at  one  time  as  to  one  piece  of  land  or  as  to  part  of  the  estate 
granted,  and  at  another  time  as  to  another.  So,  more  clearly,  is 
this  divisibility  of  a  power  applied  in  other  cases ;  and  as  the 
merits  of  the  case  turn  on  this  point,  it  may  be  proper  to  state 
the  authorities  relating  to  it  more  fully.  Sugden  says,  (vol.  1, 
p.  8&T,)  ^'  Powers  of  appointment  and  revocation  need  not  be  eie- 
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cuted  to  the  utmost  extent  at  once,  bat  may  be  executed  at  dif*- 
ferent  times,  over  different  parts  of  the  estate,  or  over  the  whole 
estate,  but  not  to  the  full  extent  of  the  power.  Digges'  case  is 
an  authority  that  under  a  power  of  revocation,  the  uses  of  part 
of  the  land  may  be  revoked  at  one  time  and  of  part  at  another, 
and  so  of  the  residue.  So  when  a  man  has  a  general  power  of 
appointment^  he  may  execute  it  at  several  times,  and  appoint 
an  estate /oi*  life  at  one  time,  and  the  fee  at  another  time.  And 
the  same  of  the  power  of  revocation.  So  powers  of  jointuringf 
d^o.  may  in  like  manner  be  executed  at  different  times,  provided 
that  the  party  do  not  in  all  the  executions  exceed  the  limits  of 
the  power." 

In  none  of  these  instances  is  it  conjectured  that  the  exercise  of 
part  of  the  power  by  one  person  carries  also  to  the  party  in  whose 
favor  it  is  exercised  all  the  estate  that  the  donee  of  the  power 
could  have  conferred  if  he  had  used  his  whole  power,  but  the 
contrary  is  stated,  when  it  is  said  th^t  the  powers  may  be  exer- 
cised at  different  times.  If  the  first  partial  exercise  of  the 
power  carried  to  the  beneficiary  the  benefit  of  a  full  exercise  of 
the  power,  then  the  donee  of  the  power  could  not  exercise  his 
power  at  different  times,  nor  for  different  estates. 

The  master  of  the  rolls  says  in  Alexander  v.  Alexander  j  (2  Ves. 
«en.  642,)  ^'  Suppose  one  has  a  power  to  jointure  a  wife  for  life 
and  appoint  to  her  for  ninety-nine  years  if  she  so  long  live,  aa 
in  the  case  of  Mr.  Newport,  at  law  it  was  held  in  B.  B.  void, 
but  in  equity  good  pro  tarUOy  because  he  had  done  less  than  Ai» 
power^  and  it  clearly  appears  how  mjuch  less ;  the  boundariea 
are  clear  and  distinguishable ;  if  the  wife  shoxdd  outlive  the 
ninety-nine  years,  the  estate  as  to  the  residue  of  her  life  wiU 
be  undisposed^  and  will  go  to  the  remainderman,  or  other  per-: 
sons  entitled.  Now  to  put  a  case  vice  versa;  suppose  a  power 
to  lease  for  twenty-one  years  and  he  leases  for  forty,  that 
ihall  be  good  for  the  twenty-one,  because  it  is  a  complete  exe- 
cution of  the  power,  and  it  appears  how  much  he  has  exceeded 
it  J^the  court  can  see  the  boundaries  it  trill  be  good  for  the 
ezeeution  of  the  power,  and  void  as  to  the  excess." 

One  axay  then  do  less  than  his  power,  and  all  of  the  powQK 
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except  that  which  was  actoallj  needed  for  what  he  did,  still  re- 
mains in  him  to  be  exercised  by  him  or  not,  as  he  may  determine. 

In  Digged  case,  (1  Coke,  183, 6,)  Digges  covenanted  to  stand 
seised  of  lands  to  certain  uses,  and  reserved  a  power  at  any  time 
to  revoke  any  of  the  uses  and  to  limit  new  ones ;  it  is  then  re- 
solved, that  "  he  might  revoke  part  at  one  time  and  part  at  an- 
other time,  and  so  of  the  residae  till  he  had  revoked  all.  But 
he  could  revoke  one  ]^art  but  once,  unless  he  had  a  new  power 
of  revocation  to  the  uses  newly  limited ;  for  these  words  "  at 
any  time"  amount  to  as  much,  and  are  equivalent  as  if  he  had  said 
from  time  to  time,  as  often  as  he  shall  think  good.  And  if  a  man 
leases  twenty  acres  of  wood  and  grants  that  he  may  fell  the 
timber  trees  at  any  time  during  the  term,  he  may  fell  part  at 
one  time  and  part  at  another.  So  if  a  man  devises  that  his  ex- 
ecutors shall  sell  his  lands,  they  may  sell  part  at  one  time  and 
part  at  another." 

This  last  illustration,  which  is  one  of  every  day's  occurrence^ 
shows  that  the  words  '^  at  any  time,"  although  referred  to  by  tha 
court  as  strengthening  their  argument,  is  not  essential  to  it ;  for 
in  the  power  of  sale  to  executors,  these  words  are  not  added, 
yet  unquestionably  they  may  sell  from  time  to  time  without 
these  words  or  their  equivalent.  Whether  the  executors  could 
sell  at  one  time  less  than  the  whole  title  of  the  testator,  or  con- 
vey in  any  one  piece  of  land  a  less  estate  than  the  testator  had 
in  it,  would  depend  on  the  words  of  the  wilL  But  it  is  clear 
tiiat  if  with  a  power  to  convey  only  in  fee,  they  conveyed  a  les9 
estate,  the  purchaser  would  not  get  the  fee  ;  he  would  get  the 
less  estate  or  nothing.  So  here  if  the  executors  only  had  power 
to  make  a  permanent  increase  of  the  annuity  to  last  during  the 
plaintiff's -Hfe,  and  have  increased  it  in  form  and  intent  only  for 
six  months,  tha  legal  effect  of  their  act  cannot  be  strained  so  as 
to  give  what  the  instrument,  executed  under  the  power,  did  not 
profess  to  give,  but  it  would  give  only  what  that  instrumeafc 
professed  to  give,  or  if  that  be  illegal,  then  nothing. 

In  .ZcmcA  y.  Woolston,  (2  Burr.  1143,)  although  the  power 
related  to  the  settling  of  a  jointure  which  without  enlarging 
irords  would  from  its  nature  seem  to  be  merely  one  i^ecifio  en- 
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tire  thing,  it  was  held  that  it  might  be  executed  at  different 
times.  Although  counsel  then  argued  that  the  power  to  settle  the 
jointure  by  deed  or  deeds,  and  from  time  to  time,  was  to  be  exer- 
cised only  once  if  full  for  the  same  vnfe,  and  that  the  words  from 
time  to  time,  &c.  were  used  to  provide  for  a  second  or  third 
wife,  they  admitted  that  if  the  husband  in  making  the  first  ap- 
pointment had  declared  it  to  be  only  in  part  of  the  jointure, 
or  expressly  reserved  a  power  to  add  more,  he  might  do  so. 

Lord  Mansfield  held  the  power  could  be  executed  at  different 
times  for  the  same  wife;  and  he  quoted  Harvey  v.  Harvetfj 
{Barnard.  Rep.  103, 109,)  when  the  power  was  to  settle  so 
much  of  the  premises  as  should  be  of  the  yearly  value  of  £603 
for  a  jointure  and  provision  for  such  wife  during  her  natural 
lifeP  He  remarks  that  "  was  for  a  jointure,  one  specific  entire 
thing,  yet  the  Lord  Chancellor  Hardwicke  was  clear  that  he 
might  execute  the  power  at  different  times^^ — "  less  than  the 
whole  at  first  and  then  more."  At  p.  1148,  he  explains  the 
case  of  Hele  v.  Btmd^  {Prec.  in  Ch.  474,)  that  the  power  there 
was  to  revoke  uses  and  declare  new  ones ;  the  party  revoked 
the  old  uses  and  declared  new  ones ;  and  it  was  held  that  this 
executed  and  exhausted  his  whole  power,  as  he  had  not  reserved 
in  the  last  deed  power  to  revoke  these  uses;  but  he  adds, 
^Digges'  case  is  in  point ;  that  a  person,  who  has  such  a  pow^ 
of  revocation  may  revoke  part  at  one  time  and  part  at  another  ; 
but  not  the  same  part  twice  unless  he  reserves  a  new  power  of 
revocation.  He  inferred  from  the  fisict  that  the  power  related 
by  its  lexpress  te^^^  to  all  and  every  part  of  the  estate,  that  it 
could  not  be  necessary  to  be  all  done  uno  JkUu,  but  might  be 
executed  at  different  times ;  and  he  adds,  it  is  highly  reasona- 
ble that  it  should  be  so ;  and  the  reasons  are  such  as  may  have 
entered  into  the  mind  of  the  testator  in  this  case;  he  says, 
^^  There  may  be  cogent  reasons  to  render  it  convenient,  as  chil- 
dren being  more  or  less  numerous ;  a  wife's  additional  fortune, 
or  her  good  behavior  and  merit,  or  many  other  circumstances  of 
a  family." 

Lord  Eenyon,  in  Doe  ex  dem.  Milbome,  v.  MUbome^  (2 
Dwm.  4*  East^  725,)  says :  ^'  I  agree  with  the  argument  at  the 
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bar,  that  a  power  may  be  executed  at  different  times,  if  not  folly 
execated  at  first,  provided  that  the  party  in  the  whole  execution 
do  not  transgress  the  limits  of  the  power ;  as  in  Zouch  y« 
Wxfolston.'' 

In  this  case,  the  testator,  for  reasons  satisfactory  to  himself, 
and  of  which  we  know  nothing,  but  which  he,  as  the  absolute 
owner  of  his  own  property,  had  a  right  to  entertain  and  act  upon 
in  the  disposition  of  his  property,  thought  it  prudent  to  give  to 
four  of  his  eight  children,  or  to  their  representatives,  each  one- 
eighth  of  his  estate  in  absolute  ownership,  and  yrithout  any 
trustee  to  protect  them.  One  other,  from  the  state  of  his  bodily 
and  mental  infirmities,  as  the  testator  states,  needed  a  trustee, 
and  trustees  were  appointed  for  him.  For  three  others  he  also 
thought  it  proper  to  appoint  trustees,  and  to  give  them  certain 
discretionary  power.  This  power  is  to  be  construed  according  to 
what  the  testator  intended  and  declared,  and  not  according  to  our 
views  of  what  he  ought  to  have  done,  or  what  we  probably  might 
have  done.  He  has  secured  to  the  plaintiff  $2500  per  annum, 
for  life,  and  the  same  annuity  to  the  plaintiff's  wife,  if  she  sur- 
vive her  husband.  This  he  must  have  regarded  as  prima  fade 
enough,  or  he  would  have  made  the  annuity  larger ;  but  to  pro- 
vide for  a  favorable  change,  when  in  the  judgment  of  his  trus- 
tees itahould  jseem  proper  to  increase  this  annuity,  he  adds  the 
clause, ''  I  do  hereby  give  to  the  before  named  trustees,  and  the 
survivors  and  survivor  of  them,  full  discretionary  power  to  in- 
crease the  said  annuities  respectively,  during  the  lifetime  of  my 
said  daughter  Helen  Alston,  and  my  said  three  sons,  John 
Mason,  jr.  James  Mason  and  Henry  Mason,  but  not  after  their 
respective  deaths." 

This  was  a  power  that  could  be  exercised  from  time  to  time, 
from  its  very  nature.  If,  in  the  first  year  of  their  office,  the 
trustees  found  it  expedient  to  add  only  $100  to  the  $2500,  they 
could  do  it.  That  would  not  exhaust  their  power,  and  they 
could  in  the  following  year  add  $200  to  the  $2500 ;  and  so  they 
could  proceed  from  year  to  year,  continually  increasing  the  an- 
nual payments,  so  long  as  the  son  should  live.  This  power  is 
to  be  inferred,  not  jpo  much  {tool  any  particular  phraseology  that 
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is  used,  as  from  the  nature  of  the  power  and  the  purpose  for 
which  it  was  granted.  It  was  granted  because,  in  the  judgment 
of  the  testator,  the  son  for  whose  benefit  and  protection  he 
created  this  power,  needed  such  a  protection.  For  the  same 
reasons  it  must  be  inferred,  also,  that  it  was  intended  that  (his 
power,  which  was  declared  to  be  "full  discretionary  power," 
should,  if  the  trustees  deemed  it  wise,  be  executed  for  a  limited 
time  only.  The  son  might  be  in  great  want  of  immediate  relief, 
sickness  might  subject  himself  and  wife  to  extraordinary  ex^ 
penses,  and  to  this  might  be  added  the  destruction  of  his  property 
by  fire,  or  other  ^unavoidable  calamity,  or  its  loss  by  too  much 
confidence  in  unworthy  persons.  These  calamities  might  require 
large  and  immediate,  but  temporary  relief;  and  so  it  would  be 
according  to  the  nature  or  object  of  the  power  to  grant  the  relief 
for  such  period  as  would  remove  the  present  pressure.  Btill, 
the  same  causes  which  led  the  father  to  fix  $2500  per  aimum, 
as  the  primary  limit,  might  still  exist,  and  make  that  sum  alone 
proper,  when  the  extraordinary  pressure  should  be  removed. 
The  object  of  the  testator  would  then  be  best  accomplished  by 
allowing  the  trustees  to  increase  the  annuity  for  a  period  to  be 
limited  by  them,  when  exercising  their  power.  If  they  could 
not  thus  limit  the  exercise  of  their  power,  prudence  might 
require  that  they  should  not  use  it  at  all ;  and  thus  the  intended 
benevolence  of  the  father  be  frustrated  by  too  narrow  fi  con- 
struction of  the  power  given  by  him.  Thus,  in  the  case  before 
quoted,  one  having  a  power  to  lease  for  life,  might  lease  for  years, 
which  in  law  is  a  less  estate ;  and  do  this  by  virtue  of  his  ex- 
press power  to  lease  for  life ;  and  the  lease  was  good  if  the  life 
lasted  beyond  it.  So  here,  under  the  power  to  increase  the  an- 
nuity for  life,  is  included  the  power  to  increase  it  for  part  of  the 
life ;  and,  especially,  as  in  this  case,  for  the  time  past  only. 

The  question  is  not  whether,  if  the  trustees  had  once  increased 
the  annuity  for  life,  they  could  afterwards  diminish  it ;  but,  if 
having  increased  it  for  a  limited  period,  and  for  that  only,  that 
necessarily  makes  the  increase  for  life  only,  although  tixe  actg 
and  instruments  made  or  done  under  the  power,  show  no  inten- 
tion to  make  the  increase  for  life.    Enough  has  been  said  to 
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show  that  no  law  favors  such  a  perversion  of  the  intention  of  one 
executing  a  power. 

Have  the  trustees  then,  in  fact,  by  any  act  of  theirs,  increased 
the  annuity  for  the  life  of  the  plaintiff? 

Although,  in  some  conveyances  under  the  common  law,  the 
intention  of  the  parties,  as  sufficiently  indicated  on  the  face  of 
the  conveyance,  Is  fSrustrated  by  technical  rules  of  interpretation, 
yet  it  is  the  pride  of  the  law  that  the  intention  so  indicated 
should  prevail  in  instruments  operating  under  a  power  in  trus- 
tees. This  intention  is  to  be  gathered  from  the  acts  of  the 
donee  of  the  power,  and  his  instruments  declaring  his  intention^ 
not  from  any  secret  motive  concealed  in  his  own  bosom.  What 
then  do  their  writings  and  their  acts  show  their  intention  to 
have  been,  and  what  have  they  done?  * 

As  soon  as  the  first  half  year  expired,  after  the  testator's 
death,  the  executors  ascertained  that  the  income  of  one-eighth-* 
for  that  half  year,  exceeded  the  half  of  the  annuity  by  $1008,15, 
and  wrote  to  the  plaintiff  that  the  executors  had  made  a  division 
of  the  net  income  of  the  estate  received  to  that  day,  (7th  April, 
1840,)  and  had  placed  in  the  name  of  the  trustees,  for  his  pbr* 
tion,  the  one-eighth  of  the  same,  which  they  say  was  then  held 
by  them,  subject  to  his  disposal.  The  income  of  which  a  divis^ 
ion  was  made,  was  expressly  limited  to  the  part  received  to  that 
day,  and  the  part  placed  at  his  disposal  was  one-eighth  of  the 
same  income  received  to  that  day  only,  (7th  April,  1840.)  By 
the  express  words,  therefore,  this  was  restricted  to  so  much  c^ 
the  income  as  was  received  on  the  7th  of  April,  1840 ;  it  had 
nothing  to  do  with  subsequent  income.  That  was  not  then  re^ 
<$eived ;  was  not  then  placed  in  the  name  of  the  trustees,  and 
was  not  at  the  plaintiff's  disposal.  This  letter,  then,  so  far  as 
it  shows  any  intention,  shows  an  intention  limited  to  what  had 
-then  passed,  and  cannot  affect  subsequent  transactions.  The  re- 
ceipt given  by  the  plaintiff,  on  the  26th  of  May,  1840,  is  of  the 
same  character ;  it  is  for  one-eighth  of  the  net  income  for  six 
-months,  ending  on  the  26th  of  March,  1840.  It  is  not,  of  course, 
a  rec^pt  for  moneys  to  be  received ;  but  is  of  moneys  received 
to  that  date.    It  shows,  also,  that  the  extra  payment  was  under- 
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stood  as  an  extra  temporary  payment,  and  not  as  forming  with 
the  $1250,  one  increased  annuity.  It  is  for  "  $1250,  being  the 
annuity  for  six  months,  bequeathed  to  Mr.  James  Mason,  by 
the  said  will ;  and  also,  the  sum  of  $1008,15,  being  the  balance 
after  deducting  the  said  annuity,  of  the  one-eighth  part  of  the 
net  income,"  &c.  Thus,  the  $1250  is  distinctly  treated  as  the 
whole  that  was  payable  as  annuity,  and  the  $1008,15  as  the 
balance  of  income,  {not  an  increctsed  annuity^  "  after  deducting 
the  said  annuity. ^^  These  two  papers  do  not  aid  the  plaintiff. 
Neither  does  the  statement  in  the  defendant's  answer  to  a  former 
bill  in  chancery.  Change  the  order  of  the  sentences,  and  this  is 
perfectly  plain ;  it  will  then  read,  substantially,  that  by  yirtue 
of  the  full  discretionary  power  given  to  them,  they  have  hitherto 
increased  tbe  annuity  to  the  extent  of  one-eighth  of  the  income 
of  the  estate,  and  taken  the  receipt  therefor.  This  states  merely 
what  they  have  hitherto  done,  (that  is,  before  the  25th  of  August, 
1840,  when  the  answer  was  put  in,)  and  makes  in  this  place  no 
intimation  as  to  what  they  meant  to  do.  It  was  stated,  probablyi 
to  protect  them  in>  any  accounting.  But  they  do,  in  the  part  just 
preceding,  state  what  they  mean  to  do.  There  they  say  that 
they  have  paid  to  the  plaintiff  his  annuity  of  $2500  a  year  as 
it  became  due,  and  that  they  are  ready  and  willing,  and  her  Ay 
offer  to  pay  the  same  to  him,  when  and  as  the  same  shall  become 
due  and  payable.  If  the  declaration  that  they  had  hitherto 
paid,  was  uncertain,  this  precise  offer  prevents  the  possibilty  of 
a  doubt  as  to  what  they  meant,  by  this  answer,  to  say  they 
would  do.  Speaking  of  the  $2500  annuity,  and  of  it  only,  they 
say  they  are  willing  and  offer  to  pay  the  same  to  him  as  it 
shall  become  due.  No  recognized  rule  of  interpretation  can  ex* 
tend  this  offer  beyond  the  annuity  of  $2500.  And  this  distinct 
and  express  offer,  must  limit  any  remark,  as  to  what  they  had 
done,  so  as  not  to  make  that  remark,  as  to  past  conduct,  an  inr 
ference  of  an  offer  beyond  the  express  and  limited  offer.  Evw 
in  offers  "  expressumfadt  cessare  tcuitumJ^ 

K  the  acts  or  intentions  of  the  trustees  were  to  be  determmed 
by  what  they  said  they  had  formerly  done,  the  same  oon^usioa 
must  be  drawn.    For,  as  if  they  intended  that  no  words  shooU 
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escape  their  mouth  without  a  cautious  limitation  accompanying 
them,  they  do  not  say  they  have  increased  the  annuity,  in 
general  terms,  but  that  "they  have  hitherto  increased  the 
annuities  thereby  given  to  the  complainant,"  &c.  This  term 
"hitherto,"  qualifies  and  limits  what  otherwise  might  appear 
either  general  or  uncertain,  and  restrains  the  increase  to  that 
period  of  time  then  elapsed,  and  prevents  its  reaching  the  future. 
"When  it  occurs  in  that  sublime  passage  from  Job,  "  Hitherto 
shalt  thou  come,  but  no  further,  and  here  shall  thy  proud  waves 
be  stayecL;"  at  first,  is  the  command  to  reach  the  limited  line, 
and  then  in  amplification  of  the. same  idea,  according  to  the 
usage  in  Hebrew  poetry,  it  is  added,  "  and  no  further,  and  here 
shall  thy  proud  waves  be  stayed."  But  if,  instead  of  the  first 
being  a  command,  it  was  a  permission  merely,  or,  as  in  this  case, 
a  power  only,  and  it  was  "  hitherto  may  est  thou  come,"  then 
the  addition  "  but  no  further,"  would  be  not  an  amplification  of 
the  former  idea,  but  only  a  repetition  of  the  same  idea.  Thus, 
"hitherto  we  have  paid,"  so  far  from  implying  that  we  will 
hereafter  pay,  is  a  reservation  as  to  what  we  will,  hereaftei; 
do.  But  according  to  the  plaintifi^'s  interpretation  of  "hith- 
erto," that  would  necessarily  imply,  hitherto  shalt  thou  come, 
and  further  also  ;  which  would  make  the  first  part  of  the  sen- 
tence, by  its  implied  meaning,  contradict  the  express  words  of 
the  latter  part. 

On  the  merits,  therefore,  the  decree  should  be  reversed,  and 
the  bill  be  dismissed. 

The  defendants  also  object  that  the  plaintiff  has  shown  no  title 
in  himself,  he  not  alledging  that  there  is  any  will.  His  whole 
claim  in  this  action  falls  to  the  ground,  if  there  is  no  will,  and 
the  defendants  are  not  trustees  under  it.  This  objection  was 
raised  in  the  answer  as  well  as  on  the  argument.  The  answer 
made  to  this  is,  that  the  defendants  having  propounded  the  will 
a»  a  will,  and  proved  it  as  such  and  acted  under  it  as  such,  and 
in  that  right  received  the  income,  are  estopped  from  denying  the 
validity  of  the  will.  That  they  would  be  estopped  by  these  acts 
as  matters  in  pais  may  be  true  ;  but  those  estoppels  arise,  as 
the  name  indicates,  on  the  trial,  and  do  not  control  the  rules  of 
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pleading.  If  the  defendants  were  so  estopped,  then  the  plaintiff 
should  have  alledged  the  yalidity  of  the  will,  and  if  he  appre- 
hended that  the  defendants  wonld  deny  it,  then  he  could  have 
set  up  these  acts  by  way  of  estoppel  of  such  defense.  But  a 
plaintiff  must  always  show  his  own  title,  and  when  a  defendant 
owes  him  a  duty  by  virtue  of  a  deed,  will,  or  other  instrument, 
he  must  alledge  the  due  execution  of  that  instrument,  and  connect 
himself  and  the  defendant  as  both  deriving  title  under  it.  Those 
facts  on  which  his  title  depends  must  be  stated  positively,  and 
not  be  left  to  conjecture.  Thus,  if  he  seeks  relief  as  a  judgment 
creditor  on  account  of  property  not  to  be  reached  at  law,  then  he 
must  alledge  that  there  is  such  property  and  that  the  execution 
has  been  returned  unsatisfied :  if  on  account  of  property  liable 
to  an  execution,  he  must  alledge  that  there  were  such  goods  and 
that  his  execution  is  outstanding,  but  for  some  fraud  on  the  part 
of  the  defendant,  cannot  reach  the  goods :  {McElwain  v.  WilliSj 
9  Wend  548,  561 :)  if  to  restraiii  a  defendant  from  setting  up 
outstanding  terms,  he  must  alledge  that  there  are  such  terms 
outstanding.  {Story's  Eq.  PI  §  239.)  And  if  a  bill  be  filed 
against  executors,  not  charging  any  misconduct,  no  relief  can 
be  given,  even  if  the  answer  admit  misconduct ;  for  the  relief 
must  be  founded  on  the  allegation  in  the  bill,  not  merely  on  the 
case  made  by  the  answer  or  proofs.    {Story's  Eq.  PI  §  264.) 

He  who  depends  on  an  estoppel  in  pais,  must  show  that  he  is 
injured  if  the  estoppel  be  not  sustained ;  and  he  who  depends 
on  a  technical  estoppel  must  show  that  it  is  mutual,  binding  him 
as  well  as  the  opposite  party.  In  all  these  respects  the  plaintiff 
has  failed.  After  a  decision  shall  be  made  here,  he  can  turn  round 
and  say  his  bill  was  not  founded  on  the  will,  and  alledge  that  his 
father  died  intestate,  and  claim  one-eighth  of  the  land  as  heir  at 
law  and  the  rents  and  profits  of  the  whole  one  eighth.  The  ob- 
jection therefore  is  a  material  one,  and  should  prevail  against 
the  plaintiff. 

It  was  argued  that  the  thing  devised  was  an  annuity  and  not 
annual  payments,  and  that  the  thing  to  be  increased  by  the 
poww  was  an  annuity  and  not  annual  payments.  It  is  plain 
that  the  word  annuity  was  not  used  in  a  technical  sense ;  but  it 
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was  part  of  the  conveyancer's  repetition  or  the  anxious  desire  to 
show  that  the  payment  was  to  be  every  year  and  not  of  one  sum 
only :  thus  he  gives  a  clear  annual  annuity  of  $2500  a  year : 
not  gnly  is  it  an  annuity,  but  it  is  annual  and  a  year.  Thus  the 
same  idea  of  annual  payment  is  three  times  expressed  in  one 
short  sentence.  The  annuity  of  the  old  common  law  is  an  inher- 
itable estate.  That  peculiar  title  was  not  intended  to  be  created ; 
and  if  it  had  been,  it  would  not  alter  the  divisible  nature  of  the 
power. 

The  decree  should  be  reversed  and  the  bill  be  dismissed  with 

costs. 

Decree  affirmed. 

[New- York  Oenerai.  Term,  June  11 ,  1852.    Edwards,  J^fiicheU  and  Edmonds, 
Justices.  J 


Bush  vs.  Miller. 

Where  the  authority  of  an  attorney  to  appear  for  a  party,  in  a  justice's  court, 
is  in  writing,  the  hand-writing  of  the  client  may  be  established  presump- 
tively. Thus  where  letters  were  directed  by  the  attorney  to  the  cUent,  at 
the  residence  of  the  latter,  in  relation  to  the  subject  matter  of  a  suit,  and 
several  answers  were  received  by  him  in  due  course  of  mail,  purporting  to 
be  signed  by  the  client,  all  in  the  same  hand-writing  and  dated  at  his  resi- 
dence, which  letters  contained  a  general  authority  to  the  attorney  to  take 
such  steps,  legal  or  otherwise,  as  he  might  deem  advisable,  for  the  recoveiy 
of  the  debt;  Hdd  the  authority  was  sufficiently  proved.  * 

In  1846  a  roll  of  carpeting  was  delivered  by  the  plaintiff's  agent  to  the  clerk 
of  the  defendant,  the  latter  being  a  storage  and  forwarding  merchant,  at  his 
store  in  P.  J.  on  the  Erie  canal,  to  be  forwarded  as  directed,  in  the  usual 
course  of  business ;  the  caix>eting  being  deposited  as  other  goods  were,  and 
as  the  defendant  was  in  the  habit  of  receiving  them,  and  the  cleik  takfaig 
charge  of  it,  as  he  was  in  the  custom  of  receiving  goods,  with  the  defend- 
ant's approval,  and  engaging  to  forward  it  to  its  place  of  destination;  the 
charges  to  follow  the  carpeting  and  to  be  paid  at  the  end  of  the  route,  in 
the  customary  manner.  The  carpeting  being  lost,  and  the  defendant  hav- 
ing omitted  to  take  a  receipt,  or  keep  a  memorandum  of  the  trausaction, 
and  having  totally  failed  to  account  fbr  the  property  ttm  the  ftiBM  it  wm 
Vol.  Xin.  61 
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deliT^red  to  him ;  Held  that  he  was  liable  in  his  character  of  warehoosenuiD^ 
and  forwarder,  to  the  plaintiff,  for  the  value,  without  f^irtber  proof  of  iMf- 
ligence,  in  the  first  instance. 
Held  also,  that  the  defendant  was  bound  to  give  some  account  of  the  property^ 
before  he  was  entitled  to  cast  upon  the  plainliffthe  onus  of  proving  negligence. 

This  action  was  commenced  before  a  justice  of  the  peace  ,of 
the  county  of  Montgomery  in  May,  1848,  and  tried  by  a  jury  on 
the  25th  day  of  July  following.  The  pleadings  were  framed 
before  the  code  of  1848  took  effect.  The  declaration  contained 
three  counts.  The  first  count  was  in  case,  charging  that  the 
defendant,  in  the  fall  of  1846,  and  ever  since,  was  and  had  been, 
a  storing  and  forwarding  merchant,  having  his  place  of  business 
upon  the  Erie  canal,  in  the  village  of  Port  Jackson  in  the  county 
of  Montgomery.  That  the  plaintiff,  at  the  request  of  the  de- 
fendant, delivered  to  him,  as  such  storing  and  forwarding  mer- 
chant, a  roll  of  carpeting  containing  100  yards,  of  the  value  of 
^100,  which  he,  the  defendant,  received  and  promised  carefully 
to  forward  upon  the  Erie  canal  to  West  Troy,  and  from  thence 
to  Fort  Ann  in  the  county  of  Washington,  in  consideration  of  a 
certain  reward  to  be  paid  the  defendant  therefor  by  the  plaintiff; 
yet  the  said  defendant  did  not  carefully  forward  the  said  carpet- 
ing &c,  but  the  same  was  afterwards  lost,  through  the  careless- 
ness and  negligence  of  the  defendant.  The  2d  count  was  also 
in  case,  and  substantially  like  the  first,  except  alledging  that 
the  defendant  was,  at  the  time  and  place  aforesaid,  a  wharfinger 
and  common  carrier j  and  as  such  received  the  property,  and 
promised  to  forward  it,  and  that  it  was  lost  through  his  care- 
lessness and  negligence.  The  3d  count  was  in  trover.  The  de- 
fendant pleaded  the  general  issue,  and  gave  notice  that  he  would 
prove,  on  the  trial,  that  he  never  had  any  carpet  of  the  plaintiff; 
and  if  he  had  received  any  such  carpet,  that  he  forwarded  the 
same,  according  to  directions.  Before  pleading,  the  defendant 
objected  to  the  appearance  of  C.  B.  Cochran,  Esq.  who  presented 
himself  a9  counsel  on  behalf  of  the  plaintiff.  Mr.  Cochran  was 
nwom  as  to  his  authority,  and  testified  that  some  time  previously 
he  had  receired  through  the  mail  a  letter  dated  and  postmarked 
Fairfax,  Vermont,  purporting  to  come  from,  and  to  be  signed  by, 
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.  tiie  plaintiff,  and  in  reference  to  the  subject  matter  of  tbicf  soit ; 
tiikt  since  that  time  he  had  sent  two  or  three  letters,  in  regiird 
to  the  same  business,  directed  to  the  plaintiff  at  Fairfax,  Yt,  to 
each  of  which  he  had  received  answers  by  due  eourse  of  mail,  all 
from  the  same  individual,  dated  at  the  same  jjlace,  and  all  in 
the  same  hand- writing ;  and  that  those  letters  from  the  plaintiff 
contained  a  general  authority  to  take  such  steps,  legal  or  other- 
wise, as  in  the  opinion  of  the  witness  might  be  deemed  advisa- 
ble, for  the  purpose  of  recovering  the  carpet  or  the  value  of  it ; 
that  personally  he  had  no  acquaintance  with  the  plaintiff,  or  hifl 
hand- writing,  except  as  acquired  by  the  correspondence  of  which 

f  he  had  spoken.  No  objection  was  made  to  parol  evidence  of  the 
contents  of  the  letters ;  nor  were  they  required  to  be  produced* 
The  defendant  objected  that  the  proof  of  authority  was  insuffi^ 
dent.  The  justice  overruled  the  objection,  and  the  defendant 
excepted.  On  the  hearing  of  the  appeal  in  the  county  courts 
four  letters,  alluded  to  by  Mr.  Cochran  in  his  testimony  be&re 
the  justice,  were  introduced,  and  submitted  by  the  consent  of 
parties,  to  be  used  as  evidence  on  the  appeal,  on  the  simple  point 
of  authority  only,  and  as  the  ground  of  Cochran's  authority  to 
appear  for  the  plaintiff  in  the  justice's  court.  It  was  also  ad* 
mitted  that  the  letters  were  received  through  the  mail,  by  the 
persons  to  whom  they  were  directed.  It  is  not  important  to  re- 
cite all  the  contents  of  these  letters.  The  first  was  directed  to 
the  postmaster  at  Amsterdam,  with  directions  to  hand  it  to  a 
good  lawyer  of  that  place,  and  have  him  attend  to  the  business, 
which  was  to  make  inquiry  concerning  the  carpet  which  wis 
lost ;  and  it  contained  among  other  things  these  words :  '^  I  want 
the  lawyer  to  put  things  in  train  to  get  it  at  any  rate.  I  will  see 
him  satisfied.  I  want  it  attended  to  directly."  The  other  three 
letters  were  directed  to  Cochran  &  McMartin.  One  of  them 
stated  what  the  writer  could  prove  respecting  his  directions,  as 

'  to  forwarding.  It  referred  to  the  letter  sent  to  the  postmastw, 
and  added,  '^  I  want  you  to  take  such  measures  as  you  think 
proper  to  get  the  business  arranged  as  the  letter  directs."  The 
third  letter  stated,  among  other  things,  '^  I  wish  to  have  t^ 
tMtter  closed  as  soon  as  possible.    Do  as  well  as  yon  ow  with 


484  OASES  IN  THE  SUPREME  COURT. 

Bush  V.  Miller. 

Hj  and  take  what  will  pay  you  for  your  trouble  out  of  what  you 
collect,  and  remit  the  balance  to  me."  The  sixth  letter  was  one 
of  inquiry  as  to  what  had  been  doAe.  All  these  letters  bore 
date  at  Fairfax,  Yt.,  and  all  purported  to  contain  the  signature 
of  the  plaintiff.^ 

On  the  trial  it  appeared  in  evidence,  by  the  testimony  of 
Samuel  Grreen,  a  witness  produced  by  the  plaintiff,  that  in  the 
fall  of  1846,  William  E.  Green  &  Son,  the  father  and  brother 
of  the  witness,  resided  in  Amsterdam,  and  were  in  partnership 
in  the  manufacture  of  carpets.  That  in  October  of  that  year, 
the  plaintiff,  who  resided  in  Vermont,  procured  a  carpet  of  that 
firm.  There  were  one  hundred  yards  of  the  carpet,  which  wa8« 
worth  from  fifty-five  to  sixty  cents  per  yard,  at  the  mill.  The 
witness  was  present  at  the  time  the  plaintiff  purchased  the 
carpet.  The  plaintiff's  counsel  asked  the.  question,  ^'  What  di- 
rections did  the  plaintiff  give  at  that  time,  in  relation  to  for- 
warding the  carpet  ?"  This  question  was  objected  to,  and  the 
plaintiff's  counsel  then  modified  it  as  follows  :  "  What  directions 
did  you  receive  from  Bush  (the  plaintiff)  at  that  time  ?"  The 
witness  answered  that  the  plaintiff,  after  he  bought  the  roll  of 
carpet,  put  it  into  a  sack  and  gave  them  directions  to  send  it  by 
railroad,  and  then  went  west ;  was  gone  a  few  days  and  then 
returned.  The  witness  saw  him  on  his  return.  They  tried  to 
send  it  by  railroad  but  could  not,  and  witness  so  informed  the 
plaintiff  on  his  return  from  the  west.  The  plaintiff  then  gave 
directions  to  take  it  over  the  river,  and  send  it  by  way  of  canal 
t6  West.Troy,  and  from  there  to  Fort  Ann  on  board  the  packet 
8t.  Nicholas.  The  sack  containing  the  carpet  was  marked 
with  the  plaintiff's  name,  "  by  the  way  of  West  Troy,  from  there 
on  board  of  packet  St.  Nicholas  to  Fort  Ann."  The  witness 
took  it  over  the  river  to  the  defendants'  store ;  he  inquired  of 
his  clerk,  who  stood  in  the  door,  if  he  would  take  the  carpet,  and 
forward  it  as  directed,  and  he  said  he  would ;  he  then  received 
the  carpet,  and  took  or  rolled  it  into  the  defendant's  store  as 
witness  unloaded  it.  He  (the  witness)  had  been  agent  for  the 
firm  of  Green  &  Son,  for  a  number  of  years.  He  had  taken 
otiier  carpets  to  the  defendant,  and  had  them  forwarded  through 
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him  to  their  place  of  destination.  He  had  never  seen  that  car- 
pet since  he  left  it  with  the  clerk.  The  defendant  kept  a 
forwarding  store  at  Port  Jackson,  across  the  river  from  Amster- 
dam ;  his  store  was  on  the  tow-path  side  of,  and  next  to  the 
canal.  In  the  year  1846,  he  carried  on  the  forwarding  bnsiness 
on  the  Erie  canal  at  that  place,  and  received  and  forwarded 
goods  on  the  canal.  The  winter  after  the  carpet  was  sent,  one 
of  the  firm  of  Green  &  Son  received  a  letter  from  the  plaintiff, 
stating  that  he  had  not  received  the  carpet,  and  making  inquiries 
about  it ;  that  the  next  fall  after,  by  directions  of  William  E. 
Green,  the  witness  called  on  the  defendant ;  that  he  spoke  to 
him  about  the  carpet,  and  he  said  he  knew  nothing  about  it ; 
that  he  would  look  and  see  if  he  could  find  any  memorandum 
or  receipt  for  it.  A  few  days  after,  the  witness  again  saw  the 
defendant,  who  said  he  could  find  no  memorandum  or  entry  of 
having  sent  the  carpet,  nor  any  receipt ;  nor  could  he  give  any 
information  about  it.  The  witness  further  testified  on  his  cross« 
examination,  that  he  did  not  take  a  receipt  for  the  carpet ;  that 
he  never  took  a  receipt,  when  leaving  carpets  to  be  forwarded. 
One  Tower  was  the  clerk  for  the  defendant. 

William  E.  Gh^en,  of  the  firm  of  Green  &  Son,  testified  that 
he  had  frequently  forwarded  carpets  through  the  defendant; 
that  he  always  had  to  pay  the  forwarding  bill  at  the  place  of 
destination  of  the  carpet ;  the  charges  followed  the  carpet,  and 
that  was  their  way  of  doing  business  with  the  defendant. 

The  plaintifiF  having  rested,  the  defendant  moved  for  a  nonsuit, 
on  the  grounds,  1.  That  there  was  no  negligence  shown  on  the 
part  of  the  defendant ;  and  2.  That  there  was  no  consideration 
for  the  defendant's  undertaking.  The  justice  refused  to  non- 
suit ;  and  the  defendant  recalled  Samuel  Green,  who  testified 
that  he  had  heard  of  another  piece  of  carpet  that  was  missent 
by  the  defendant ;  it  went  to  the  wrong  place,  by  whose  fault 
he  did  not  know:  James  H.  Schuyler  was  sworn  on  the  part 
of  the  defendant,  and  testified  that  he  was  engaged  in  the  storage 
and  forwarding  business  in  Port  Jackson;  that  when  goods 
were  left  without  any  particular  directions,  they  shipped  them 
on  the  first  boat.    Where  no  ecmtract  is  made,  as  to  fireigfat, 
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the  charges  follow  the  goods ;  that  when  he  sent  goodd  he  alwvfB 
took  a  receipt,  and  made  an  entry  of  it,  with  the  liame  of  the 
boat,  or  the  captain's  name  and  the  time,  sind  this  was  the  ens- 
torn  of  forwarders  on  the  Erie  canal>  so  far  as  the  witness  had 
been  acquainted  with  it.  William  E.  Green,  was  called  on  Ae 
part  of  the  defense,  and  testified,  that  he  knew  the  eafpet,  and 
that  it  was  worth  fifty  cents  a  yard.  He  farther  testified  on 
his  cross-examination,  that  he  marked  the  carpet  by  the  pkdn- 
tiff 's  directions,  in  presence  of  Samnd  Grreen ;  that  it  was  de- 
livered to  the  plaintiff  at  their  oiSce,  who  gave  directions  to  put 
it  on  the  cars.  As  it  conld  not  be  sent  in  that  way,  he  aflber^ 
wards  gave  them  directions  to  take  it  over  the  river  and  send 
it  by  the  canal  The  clerk  spoken  <^  by  the  witness  Samuel 
Green,  was  examined  by  commission ;  he  testified  that  he  did 
not  know  the  plaintiff,  but  had  been  acquainted  with  the  defend- 
ant four  years ;  that  he  commenced  as  clerk  with  him  in  1846 
and  continued  till  1847 ;  that  during  that  time  the  defendant 
was  engaged  in  the  mercantile  business,  and  in  receiving  and 
forwarding  goods  on  the  canal.  He  did  not  recollect  of  ever 
receiving  a  roll  of  carpeting  from  Samuel  Green,  or  at  the  defend* 
ant's*  store,  to  be  shipped  to  the  plaintiff  or  any  other  person. 
His  instructions  from  the  defendant  were,  in  the  way  of  business 
to  receive  articles  of  this  kind  in  store  to  be  forwarded,  and  to 
take  a  receipt  from  the  capttun  of  the  boat,  when  forwarded,  un- 
less the  person  leaving  them  gave  directions  to  forward  by  » 
particular  line.  It  was  also  the  practice  to  receive  pay  for 
storage  and  for  forwarding  articles.  The  custom  was,»  when 
such  articles  were  left  so  to  be  forwarded,  to  forward  them  by 
the  first  opportunity,  and  if  Green  left  any  carpet,  he  believed 
it  was  forwarded,  according  to  the  course  of  business  at  the 
store.  This  testimony  was  objected  to  by  the  plaintiff's  oounsel^ 
but  received.  When  such  articles  were  received,  they  were  r^ 
oeived  on  account  of  the  defendmt,  and  not  on  account  of  the 
witness.  The  witness  further  stated  on  his  cross-examination,  - 
4kat  during  the  years  1845  and  1846,  the  defendant  was  en- 
gaged in  receiving  goods  to  be  stored  and  forwarded ;  of  re^ 
iOeiving  pay  for  the  storage,  and  of  forwairding  them  the  ficst 
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dpportnnily,  or  according  to  directions.  The  witness  was  in  the 
habit  of  receiving  small  parcels  to  be  forwarded.  The  defend- 
imt  sometimes  received  them,  and  sometimes  the  witness  re- 
ceived them  in  his  presence.  It  also  appeared  in  evidence,  that 
immediatelj  after  the  carpet  was  left  with  the  defendant,  the 
plaintiff  was  notified  by  letter.  The  jury  found  a  verdict  for 
the  plaintiff  for  $50  damages,  for  which,  with  $3,25  costs,  the 
justice  rendered  judgment.  The  defendant  appealed  to  the 
county  court  of  Montgomery  county,  which  court  affirmed  the 
judgment  of  the  justice,  and  the  defendant  appealed  to  this 
court. 

D.  P.  Carey ^  for  the  appellant. 

Cochran  ^  Heath,  for  the  respondent. 

By  the  Court,  C.  L.  Allen,  J.  It  is  objected  that  the 
authority  of  the  plaintiff's  attorney  to  appear  in  the  court  below 
was  not  sufficiently  proved.  The  testimony  was,  that  letters 
were  directed  by  the  witness  to  the  plaintiff  at  Fairfax,  Vermont, 
in  relation  to  the  subject  matter  of  the  suit,  and  that  several  an- 
swers were  received,  purporting  to  be  signed  by  the  plaintiff,  all 
in  the  same  hand-writing,  and  daied  at  that  place,  and  received 
by  the  witness  in  due  course  of  mail ;  which  letters  contained  a 
general  authority  to  the  witness  to  take  such  steps,  legal  or  oth- 
erwise, as  in  his  (the  witness')  opinion  might  be  deemed  advisa- 
ble for  the  purpose  of  recovering  the  carpet  or  the  value  of  it. 
An  authority  to  appear  may  be  by  parol,  or  in  writing,  and  the 
attorney  himself  may  prove  his  authority.  (1  Coweti,  112.)  If 
the  authority  is  in  writing,  evidence  of  the  hand-writing  must 
be  produced.  This  may  be  established,  however,  presumptively ; 
ms,  where  letters  are  directed  to  a  particular  person  on  business, 
.  and  answers  are  received  in  due  course  of  mail,  a  fair  inference 
arisee,  Uiat  the  answers  were  written  by  the  person  from  whom 
Aey  purport  to  come.  {Cunningham  v.  The  Hudson  River 
Bank,  21  Wend.  557.  Ovenston  v.  Wilson,  2  Car.  4*  Ktr- 
wan,  1.)    It  is  said  the  letters  should  have  been  produced  and 
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proved  in  the  usual  way ;  but  the  evidence  of  their  contents  was 
received  without  objection,  and  it  is  too  late  to  raise  it  here. 
Besides,  the  letters  were  made  a  part  of  thtf  case,  \)j  stipulation, 
before  the  county  court.  They  show,  as  the  attorney  testified, 
a  general  authority  to  collect  the  demand — which  implied  an 
authority  to  sue  if  necessary,  and  appear.  {McMinn  v.  Richt- 
myeTj  3  HUl,  236.)  The  authority  to  appear  was  sufficiently 
proved. 

It  is  again  objected,  that  the  verdict  and  judgment  are  gen- 
eral, and  apply  as  well  to  one  count  as  another,  though  there  is  no 
pretense  of  any  evidence  to  sustain  the  2d  and  3d  counts.  The 
answer  to  this  objection  is,  that  the  action  was  commenced  before 
the  code,  when  case  and  trover  might  be  joined.  Besides,  no 
objection  of  this  kind  was  made  before  the  justice ;  and  the  mis- 
joinder of  counts,  in  the  justice's  court,  was  cured  by  verdict 
Much* greater  latitude  was  allowed  in  pleadings  before  justices, 
than  in  courts  of  record,  especially  in  cases  where  the  objection 
was  not  taken  at  the  proper  time.   (  WhiiTiei/  v.  Crim,  1  Hilly  61.) 

The  important  question  in  this  case  is,  whether  the  defendant 
is  liable  in  his  character  of  warehouseman  and  forwarding  mer- 
chant. "  Forwarding  merchants,"  says  Justice  Story  in  his  x, 
treatise  on  bailments,  §  444,  "  are  a  class  of  persons  well  known  ' 
in  this  country,  and  usually  combine  in  their  business  the  double 
character  of  warehousemen  and  agents,  for  a  compensation  to 
ship  and  forward  goods  to  their  destination.  This  class  of  per- 
sons is  especially  employed  upon  our  canals  and  railroads,  and 
in  our  coasting  navigation  by  steam  vessels  and  other  packets. 
Their  liability  is  like  that  of  warehousemen  and  conmion  agents, 
and  is  governed  by  the  general  rule,  and  of  course  they  are 
responsible  for  ordinary  care,  skill  and  diligence.  A  person 
who  receives  goods  in  his  own  store,  standing  upon  his  own 
wharf,  for  the  purpose  of  forwarding  them,  is  deemed  but  a  mere 
warehouseman,  responsible  for  ordinary  diligence  only.' 

The  responsibility  of  the  wharfinger  or  forwarding  merchant 
begins  when  he  receives  the  property  into  his  custody,  and  ends  i 
probably  when  he  delivers  to  the  captain  or  agent  of  the  boat,  } 
by  which  it  is  to  be  forwarded.    During  that  time,  he  is  bound  ) 
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to  exercise  "  all  that  care  and  diligence  on  his  part  that  a  pru« 
dent  or  careful  man  would  exercise  in  relation  to  his  own  prop- 
erty." In  all  such  cases  the  defendant  is  liable  only  for  ordinary 
neglect.  The  plaintiff  cannot  recover  upon  mere  proof  of  the 
loss  of  the  article  intrusted  to  the  bailee.  He  must  give  some 
evidence  of  a  want  of  care  in  the  bailee  or  his  servants^/'     ^ 

The  question  is  on  whom  the  onus  lies,  in  this  case,  or  whether 
the  plaintiff  having  shown  the  delivery  of  the  carpet  to  the  clerk 
of  the  defendant,  with  a  total  failure  on  his  part  to  account  for 
it,  is  entitled  to  recover  without  giving  further  proof  of  negli- 
gence, in  the  first  instance.  In  Plcttt  v.  HUbard,  (7  Cowen^ 
497,)  Chancellor  Walworth  in  charging  laid  down  the  rule,  that 
where  property  intrusted  to  a  storing  and  forwarding  merchant 
in  the  ordinary  cour&e  of  business,  was  lost,  injured  or  destroyed, 
the  weight  of  proof  was  with  the  bailee  to  show  a  want  of  fault 
or  negligence  on  his  part,  or  to  show  that  the  injury  did  not  hap- 
pen in  consequence  of  his  neglect  to  use  all  that  care  and  dili- 
gence on  his  part  that  a  prudent  and  careful  man  would  exercise 
in  relation  to  his  own  property.  In  a  note  to  that  case,  it  is 
remarked  that  the  charge,  perhaps,  carried  the  doctrine  too  far, 
and  that  it  was  inconsistent  with  legal  principles  to  presume 
that  the  defendant  acts  contrary  to  the  trust  reposed  in  him.  It 
is  there  remarked,  that  the  distinction  would  seem  to  be,  that 
when  there  is  a  total  default  to  deliver  the  goods  bailed,  on  de- 
maifd,  the  onus  of  leuscounting  for  the  default  lies  with  the  bailee, 
otherwise  he  shall  be  deemed  to  have  converted  the  goods  to  his ' 
own  use,  and  trover  will  lie ;  citing  2  SaUc.  655 ;  but  when  the 
defendant  has  shown  a  loss,  or  where  the  goods  are  injured,  the 
law  will  not  intend  negligence,  and  the  onus  is  then  shifted  upon 
the  pkintiff.  In  Schmidt  v.  Bloody  (9  Wend.  268,)  the  same 
distinction  seems  to  be  taken  and  approved  of  Sutherland,  J. 
remarks,  "  that  if  goods  be  bailed  to  be  kept  for  hire,  if  the  com- 
pensation be  for  house  room  and  not  a  reward  for  care  and  dili- 
gence, the  bailee  is  only  bound  to  take  the  same  care  of  the 
goods  as  of  his  own,  and  if  they  be  stolen  or  embezzled  by  his 
servant  without  gross  negligence  on  his  part,  he  is  not  liable, 
and  the  onus  of  showing  negligence  seems  to  be  upon  the  plain-* 
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tiff.  "  unless  there  is  a  total  default  in  delivering  or  accounting 
for  the  goods  ;"  citing  the  note  in  7  Cowen  and  cases  there 
citc'l.  with  approbation.  In  the  case  of  Foote  v.  Storrs,  (2  Barb, 
i^,  C.  Rep.  326,)  Willard,  J.  in  delivering  the  opinion  of  the 
court,  cites  with  approbation  Schmidt  v.  Bloody  and  though  the 
charge  in  the  case  of  Piatt  v.  Hibhard  is  not  approved  of,  yet 
the  distinction  as  laid  down  in  the  note  to  the  latter  case  and 
approved  of  in  the  former  is  not  overruled ;  nor  does  it  seem  to 
have  been  the  intention  of  the  court.  In  that  case  the  ques- 
tion did  not  arise.  The  defendant  deposited  the  lumber  on  the 
wharf;  and  carried  it  away  in  his  own  boats  and  by  his  own  ser- 
vants and  boatmen ;  and  whether  it  had  all  been  taken  away,  or 
a  part  of  it  was  lost  or  stolen  through  the  negligence  of  the 
plaintiff,  were  questions  of  fact  for  the  referee  and  on  which  he 
passed.  [And  see  Story  on  Bail,  §  444  to  454  inclusive  ;  Gil- 
bert V.  Dole,  bAd,^*  Ellis,  540.) 

Now  what  are  the  facts  in  this  cg.se,  and  which  were  found  by 
the  jury  against  the  defendant  ?  In  the  fall  of  1846,  the  roll  of 
carpeting  in  question,  consisting  of  100  yards,  was  delivered  by 
the  plaintiff's  agent  to  the  defendant's  clerk,  and  received  by 
him  at  his  store  in  Port  Jackson,  on  the  canal,  to  be  forwarded 
as  directed,  in  the  usual  course  of  business,  the  clerk  taking 
charge  of  it  on  account  of  the  defendant  as  he  was  in  the  habit 
of  receiving  other  articles  with  the  defendant's  approval,  and  en- 
gaging to  forward  it  to  its  place  of  destination.  The  witness 
has  never  seen  the  carpet  since. .  The  carpet  was  deposited  as 
other  goods  were,  and  as  the  defendant  was  in  the  custom  of 
receiving  them,  and  as  is  quite  usual  with  storing  and  for- 
warding merchants,  the  charges  to  follow  the  carpet  and  to  be 
paid  at  the  end  of  the  route ;  and  in  which  manner  the  defendant 
had  been  in  the  habit  of  receiving  his  pay  for  forwarding  carpets 
from  the  same  place.  When  called  upon  and  inquired  of  for  the 
property  the  next  fall  after,  the  defendant  said  he  knew  nothing 
about  it,  but  would  look  and  see  if  he  could  find  a  memorandum 
or  receipt  for  it.  On  being  called  upon  again,  a  few  days  after- 
wards, he  replied  that  he  could  find  no  receipt,  or  entry  of  hay- 
ing sent  the  carpet ;  nor  could  he  give  any  information  about  it 
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He  did  not  intimate  that  it  was  lost,  or  that  any  thing  had  hap- 
pened to  discharge  his  obligation  as  a  bailee,  but  that  he  could 
find  no  receipt  and  give  no  account  of  it.  This  amounted  to  a 
denial  of  the  bailment,  and  a  refusal  to  deliver  the  property. 
At  all  events  it  was  suflBcient  evidence  of  that  fact  to  go  to  the 
jury,  and  they  found  against  him.  {Dunlap  v.  Hunting,  2 
Denio,  643.)  Forwarding  merchants  of  the  description  of  the 
defendant  were  in  the  habit  of  taking  receipts  for  articles  for- 
warded, containing  the  name  of  the  boat,  or  the  captain's  name, 
and  the  time  of  forwarding ;  and  the  evidence  would  seem  to 
show  that  sueh  was  the  defendant's  custom.  His  clerk  testified 
that  he  was  directed  to  take  receipts  when  he  forwarded  goods, 
and  the  defendant  when  called  on  for  the  property  said  that  he 
would  look  for  a  receipt,  and  afterwards  remarked  that  he  could 
find  none.  Had  he  taken  a  receipt  in  this  case,  as  prudence  re- 
quired him  to  do,  or  proved  a  delivery  of  the  carpet  to  a  captain, 
or  on  board  of  a  boat,,  for  forwarding,  he  could  probably  have 
given  such  information  as  would  have  put  the  plaintiff  on  the 
proper  track  of  inquiry,  and  which  might  have  relieved  him  from 
liability.  But  here  was  a  total  failure  to  account  for  it,  after  I  ^ 
its  receipt.  He  was  bound  to  give  some  account  of  it  before  he  l 
was  entitled  to  cast  the  onus  of  proving  further  negligence  on  I 
the  plaintiff.  His  clerk  was  sworn  as  a  witness,  and  testified 
that  he  did  not  recollect  of  ever  receiving  the  carpet,  but  if  he 
did,  he  believed  it  was  forwarded,  according  to  the  course  of  busi- 
ness at  the  store.  The  jury  found  against  the  defendant,  upon  the 
question  whether  it  had  been  forwarded,  and  we  cannot  disturb 
their  finding  on  this  and  all  the  other  facts  above  recited,  which 
would  seem  to  be  warranted  by  the  evidence.  1  Here  there  was  a\ 
totalfaUure  to  accountfor  the  property  delivered,  ^t  is  said  that  l 
the  plaintiff  had  the  means,  of  showing  by  those  in  charge  of  the 
packet  boat  St.  Nicholas,  that  they  had  not  received  the  carpet, 
or  that  it  had  not  reached  its  destination  nor  been  received  by 
the  plaintiff.  There  would  be  force  in  this  argument,  if  the  de- 
fendant had  shown  a  delivery  of  the  carpet  to  a  boat  to  be  for- 
warded to  Troy,  where  it  was  to  be  received  on  board  the  packet 
St.  Nicholas ;  but  he  failed  to  show  a  delivery,  altogether,  and 
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the  proof  of  negligence  was  the  omission  to  forward,  or  to  take 
a  receipt  from  the  person  by  whom  it  was  forwarded,  as  was  his 
custom  in  like  cases.  The  onus  being  on  the  defendant,  he  could 
have  resorted  to  the  same  testimony  which  he  claims  should 
have  been  furnished  by  the  plaintifiF.  It  is  also  said  the  carpet 
was  lost  by  the  plaintiflF's  delay  in  prosecuting  his  remedy.  The 
delay  would  not  have  prevented  the  defendant's  showing  that  he 
had  discharged  his  duty  by  forwarding,  or  that  the  carpet  had 
been  lost  or  destroyed  by  fire  or  other  casualty,  which  would 
have  released  him. 

It  is  farther  contended  that  the  letters  used  as  evidence  by 
the  plaintiff"  show  that  he  looked  only  to  the  Greens  for  pay- 
ment, and  not  to  the  defendant.  The  letters,  as  before  remark- 
ed, were  not  used  as  evidence  at  all  before  the  justice,  and  were 
only  introduced  in  the  county  court,  by  stipulation  of  the  parties, 
confining  their  use  to  the  simple  point  of  proving  authority  to 
the  plaintifT's  attorney  to  appear  for  him  in  the  court  below. 
They  cannot  be  used  for  any  other  purpose  here,  against  the 
express  agreement  and  stipulation  of  the  parties. 

Again,  it  is  argued  that  it  was  the  duty  of  the  bailee  to  ship 
the  carpet,  and  that  the  law  presumes,  until  the  contrary  be 
proved,  that  he  performed  thjtt  duty ;  as  breach  of  private  duty, 
negligence  or  fraud  are  not  to  be  presumed,  but  must  be  proved. 
The  neglect  to  take  a  receipt,  from  the  person  by  whom  for- 
warded, as  was  his  custom,  was  evidence  to  repel  this  presump- 
tion, and  was  passed  upon  with  the  other  facts  by  the  jury. 

The  judgment  must  be  afSrmed. 

[Warren  General  Term,  May  3,*  1852.  WiUard,  Hand,  Cody  and  C.  L. 
AUen,  Jostices.] 
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The  fkilure  of  a  railroad  company  to  erect  cattle  guards  at  road  crossings, 
as  required  by  the  general  railroad  act  of  1848,  (Latos  of  1848,  p.  221,  ^  42,) 
does  not  make  the  company  liable  for  damages  to  cattle  which  have  entered 
on  the  railroad  fVom  the  owner's  land,  through  the  want  of  a  fence  which 
the  owner  was  bound  to  build  and  keep  in  repair. 

Notwithstanding  the  general  railroad  act  requires  the  railroad  company  to 
erect  and  maintain  on  the  sides  of  their  road,  fences  of  the  height  and 
strength  of  a  diyision  fence  as  required  by  law,  yet  the  owner  of  the  land 
through  which  the  road  passes,  who  has  agreed  with'  the  company,  for  a 
valuable  consideration  received,  to  erect  and  maintain  such  fence  on  his 
own  land,  adjoining  such  railroad,  and  who  has  neglected  to  tuldll  said 
agreement,  cannot  maintain  an  action  against  the  company  for  a  cow  killed 
by  the  company's  engine,  while  passing  on  said  road,  which  cow  escaped 
on  to  the  road  through  a  want  of  fence  which  the  plaintiff  was  bound  to 
build  and  keep  in  repair. 

If  the  plaintifif's  cattle  are  wrongfyilly  on  the  track  of  the  railroad,  the  com- 
pany are  not  liable  for  negligently  running  an  engine  upon  and  killing  the 
same. 

The  plaintiff  having  agreed  by  parol,  upon  an  adequate  consideration,  to  build 
and  keep  in  repair  the  division  fenoo  between  his  &rm  and  the  defendants' 
railroad,  and  having  neglected  for  more  than  six  years  to  fUlfiU  t^e  agree- 
ment, cannot  escape  fVom  the  consequences  of  that  neglect  by  lapse  of  time ; 
the  division  fence  is  still  his  to  build,  notwithstanding  his  neglect,  and  if 
his  animals  escape  through  it  on  to  the  railroad  and  are  injured  by  the  de- 
fendants' engines  or  cars  passing  along  their  road,  the  defendants  are  not 
liable. 

A  parol  agreement  between  the  owners  of  adjoining  land,  that  one  of  them 
will,  for  an  adequate  consideration,  erect  and  keep  up  the  division  fence 
between  them,  is  not  within  the  statute  of  fiauds,  which  renders  void  an 
agreement  not  to  be  performed  within  a  year. 

This  action  was  commenced  in  a  justice's  court,  in  June,  1849« 
The  complaint  contained  two  counts.  The  first  charged  that 
the  defendants,  by  their  agents,  with  an  engine  and  locomotiye 
on  their  railroad,  negligently  and  unlawfully  ran  against  or  over 
a  certain  cow  of  the  plaintiff,  and  so  injured  her  as  to  render  her 
of  no  value,  to  the  plaintiff's  damage  of  fifty  dollars. 

The  second  count  charged  that  at  the  time  aforesaid,  the  de- 
fendants wrongfully  ran  over  the  plaintiff's  cow,  on  the  railroad 
of  the  defendants,  whereby  the  defendants  became  liabU  f<nr  the 
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value  of  the  cow,  in  consequence  of  their  not  having  constructed 
a  proper  fence  along  the  said  railroad  of  the  defendants,  and  not 
having  constructed  proper  cattle  guards  at  highway  crossings, 
as  required  by  the  act  of  1848.  p.  236,  §  42,  to  the  plaintiff's 
damage  of  fifty  dollars. 

The  defendants  denied  the  injury  complained  of,  and  also  de- 
nied that  by  the  law  of  1848,  they  were  bound  to  construct  the 
fence  along  the  road,  or  cattle  guards.  They  insisted  that  the 
act  of  1848,  did  not  apply  to  them.  And  they  alledged  that  the 
animal  killed  was  unlawfully  upon  the  railroad.  They  alledged 
that  they  were  a  regular  corporation,  &c.  and  they  stated  that 
the  plaintiff,  by  an  engagement  made  with  the  defendants,  was 
bound  to  erect  the  fence  along  the  railroad,  and  had  discharged 
the  defendants  from  that  duty. 

The  reply  stated  that  if  the  plaintiff  did  contract  with  the  de- 
fendants to  build  the  fence  between  the  plaintiff's  land  and  the 
railroad,  it  was  more  than  six  years  ago,  and  its  obligation  ex- 
pired by  lapse  of  time,  and  that  the  plaintiff  did  not  release  the 
obligation  of  the  defendants  to  build  a  fence  adjoining  the  side 
of  the  railroad ;  and  if  he  did,  it  was  void.  The  cause  was  tried 
by  jury,  at  the  Saratoga  circuit,  on  the  7th  of  September,  1849. 

On  the  trial,  it  was  proved  that  a  farm  of  the  plaintiff,  which 
he  bought  of  onf  Weeks,  lay  on  each  side  of  the  railroad  of  the 
defendants,  in  the  town  of  Malta,  for  a  considerable  distance, 
and  that  there  was  no  fence  on  either  side  of  the  railroad  for 
many  rods,  nor  were  there  any  cattle  guards  at  the  road  crossing 
adjoining  this  farm.  It  was  also  proved,  that  in  May,  1849,  as 
the  down  train  of  the  defendants'  cars  was  passing  through 
this  &nn,  about  noon,  it  ran  against  a  cow  of  the  plaintiff, 
which  was  on  the  track,  with  several  other  cattle,  feeding,  and 
00  injured  her  that  she  had  to  be  killed ;  and  her  value  was  80 
or  85  dollars.  That  the  train  was  going  about  20  miles  an  hour 
when  it  came  in  sight  of  the  cows,  which  was  their  usual  speed. 
They  blew  the  whistle,  and  according  to  the  testimony  of  the 
fireman,  let  off  the  steam,  reversed  the  power  and  applied  all  the 
brakes,  and  did  all  they  could  to  avoid  the  accident.  That  the 
cattle  were  only  25  or  SO  rods  ahead  when  they  were  first  dis* 
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covered.  It  looked  as  if  the  cattle  ran  over  the  track,  back  and 
forth,  from  the  different  sides  of  the  farm.  The  defendants, 
moved  for  a  nonsnit,  on  the  ground,  Ist.  That  the  plaintiff  had 
shown  no  negligence  in  the  defendants ;  and  2d.  That  the  plain- 
tiff was  guilty  of  negligence  in  permitting  his  cow  to  be  on  the 
railroad.    The  motion  was  denied. 

The  defendants  proved  that  in  Apri],  1846,  they  paid  the 
plaintiff  90  dollars,  for  his  clearing  the  defendants  from  build* 
ing  the  fence  on  the  plaintiff's  farm  that  joined  R.  Hall,  but  not 
the  farm  adjoining  Weeks ;  and  agreeing  also  to  clear  the  com- 
pany from  building  ssdd  fence  for  60  years.  This  was  objected 
to,  and  excluded,  upon  the  ground  that  the  cattle  were  upon  the 
road  passing  through  the  Weeks  farm,  which  was  not  embraced 
in  the  above  agreement.  The  defendants  then  offered  to  prove 
that  previous  to  the  injury  in  question,  the  plaintiff  and  defendants 
entered  into  a  parol  contract  upon  a  valuable  consideration, 
whereby  the  plaintiff  agreed  to  make  and  maintain  the  fence  along 
the  line  of  the  railroad  opposite  the  lands  of  the  plaintiff,  wh^ra 
the  said  cow  escaped  upon  the  railroad  at  the  time  of  the  injury, 
and  thereby  released  and  discharged  the  c^fendants  from  all  lia- 
ability  and  duty  to  make  and  maintain  such  fence.  This  was  ob- 
jected to,  because,  1st,  It  appeared  by  the  offer,  that  the  contracti 
if  made,  was  not  to  be  performed,  by  its  terms,  in  one  year ;  and 
2d.  That  it  was  not  in  writing.  The  court  excluded  the  offer, 
and  rejected  the  evidence,  on  the  ground  that  the  defendants 
had  not  constructed  their  cattle  guards  at  road  crossings,  which 
appeared  in  evidence. 

The  jury  found  a  verdict  for  the  plaintiff,  for  thirty  dollars 
damages.  The  county  court,  on  appeal,  affirmed  the  judgment 
of  the  justice,  on  the  authority  of  the  case  of  Suydam  v.  Moore 
and  LoseCf  (8  Barb.  858,)  holding  that  the  omission  to  con- 
struct cattle  guards  rendered  the  defendants  liable.  The  de- 
fendants appealed  to  this  court 

W.  A.  Beach,  for  the  defendants. 

X  W.  Culver  J  for  the  plaintiff. 
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fiy  tlie  Courts  Willard,  P.  J.  This  court  held  in  Wcddron 
y.  The  Rensselaer  and  Saratoga  Railroad  Co,  (8  Barb.  890,) 
that  the  general  railroad  act  of  March,  1848,  {Laws  of  1848, 
p.  221,)  was  applicable  to  them.  By  the  42d  section  of  that 
act  they  were  therefore  bound  to  erect  and  maintain  on  the  sides 
of  their  road,  fences  of  the  height  and  strength  of  a  division 
fence,  as  required  by  law,  with  openings  and  gates  therein,  6cc. 
&c.  ''And  also  construct  and  maintain  cattle  guards  at  all 
road  crossings,  suitable  and  sufficient  to  preyent  cattle  and  ani- 
mals  from  getting  on  to  the  railroad."  The  section  further  pro- 
vides, ''  that  until  such  fences  and  cattle  guards  shall  be  duly 
n^e,  the  corporation  and  its  agents  shall  be  liable  for  all  dam- 
ages which  shall  be  done  by  their  agents  or  engines,  to  cattle^ 
horser,  or  other  animals  thereon;  and  after  such  fences  and. 
guards  shall  be  duly  made,  the  corporation  shall  not  be  liable 
for  any  such  damages,  unless  negligently  or  wilfully  done,"  &&. 
It  was  intimated  in  Waldron  v.  The  Saratoga  and  Renssdaer 
Railroad  Co,  (8  Barh,  394,)  that  unless  the  injury  arose  from 
the  defendants'  omission  or  neglect  to  erect  the  fence  or  con- 
struct the  cattle  guai^s,  the  plaintiff  could  not  recover,  without 
showing  other  acts  of  negligence  of  the  defendants.  If,  for  ez«* 
ample,  the  defendants  had  erected  a  lawful  fence  on  the  line  cf 
tbeir  road,  and  an  unruly  animal  had  leaped  over  it,  or  broken 
it  down,  and  got  unlawfully  on  to  the  road,  and  was  killed  by 
the  train,  withoitt  any  negligence  on  the  part  of  the  company, 
the  latter  surely  should  not  be  made  liable,  because  they  had 
omitted,  in  another  part  of  their  road,  to  construct  cattle  guards. 
The  fair  construction  of  the  act  is,  that  the  damage  to  cattle, 
horses,  or  other  animals  for  which  the  company  are  liable,  when 
they  have  failed  to  comply  with  the  requisitions  of  the  statute, 
18  such  damage  as  has  been  occasioned  by  the  defendants' 
breach  of  duty.  If,  therefore,  the  plaintiff  himself,  as  between 
him  and  the  company,  was  bound  to  erect  and  keep  up  the  fences 
on  his  land,  next  to  the  railroad,  and  had  negl^ed  to  do  so, 
whereby  his  animals  escaped  on  to  the  railroad,  and  were  killed, 
without  the  gross  negligence  of  the  company,  the  latter  ougbt 
not  to  be  responsible.    Because,  in  such  case,  the  cattle  being 
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imlawfally  on  the  road  and  without  the  fault  of  the  railroad 
eoinpany,^the  case  falls  within  that  class  where  it  is  'held  that 
if  the  plaintiff  is  in  fault,  he  can  maintain  no  action,  even  if  the 
other  party  is  guilty  of  blame.  {PliickweU  v.  Wilson^  5  Car, 
^P.375.  WiUiama  y.  HoUand,  6  Id.  5B.  Lack  r.  Seward, 
4  Id.  106.  Waldron  v.  The  R.  and  S.  Railroad,  8  Barb. 
890.  Snydam  v.  Moere,  8  Barb.  858.  ZM.^W.^M.  8 
Man.'^  Gr.  114.  Brand  y.  The  Trey  and  Schm.  Rail- 
road^ 8  Barb.  868>  and  cases  died  there.)  When  the  plaintiff'^ 
own  wrongful  act  or  breach  of  duty  contributes  to  the  injuryy 
he  is  in  general  without  redress.  ( TAa  Tonawanda  Railroad 
Co.  Y.  Mujiger,  5  Denio,  255 ;  affirmed  on  appeal^  4  Comei. 
849,  aftd  the  cases  cited  above.) 

It  was  taken  for'  granted  on  the  trial,  that  the  defeadaatff 
were  a  regularly  incorporated  raihroad  company,  and  that  they 
owned  and  had  a  right  to  use  the  track  of  their  road  lor. 
the  purposes  for  which  it  >vas  employed,  when  the  plain* 
tiff's  cow  was  injured.  The  cause  then,  eomes  down  to  this, 
whether  the  offer  of  the  defendants,  to  prove  that  the  plamtifl^ 
for  a  valuable  consideration,  agreed  to  make  and  maintain  the 
fences,  along  the  line  of  the  road  opposite  the  plaintiff's  land^ 
where  the  said  cow  escaped  upon  the  road  at  the  time  of  the  in- 
jury, waa  improperly  overruled.  If  the  plaintiff  himself  mm 
bound  to  build  and  keep  up  the  fence  along  the  line  oi  the  rail- 
road, and  the  cow  escaped  on  to  the  road,  either  through  a  total 
want  of  fence,  or  a  defective  one  which  he  waa  bound  to  keep, 
in  repair,  it  is  well  settled  that  he  could  not  mAiy^ttLJii  the  aetaoo* 
(5  Denio,  260.  Shepherd  v.  Hees,  12  John.  488.  DejfO  t. 
Stewart,  4  Denio,  101,  affirmed  on  appeal  1848.) 

The  objection  to  the  offer  was  that  the  contract  was  void  be^ 
cause  not  to  be  performed  in  one  year,  and  also  that  it  was  not 
in  writing.  The  justice  rejected  it,  because  the  defendants  had 
(miitted  to  erect  cattle  guards  on  the  road  crossings  of  their 
railroad.  . 

I.  It  is  quite  clear  that  the  ground  on  which  the  justice  re- 
jected the  offer  was  untenable.  The  violation  of  the  defend- 
ants' duty  with  respect  to  cattle  guards  afforded  «no  eantse  fbr 
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the  plaintiff  to  disregard  his  OTm  contract  with  respect  to  the 
line  fence ;  there  was  no  pretense  that  the  want  of  cattle  guards 
had  any  agency  in  occasioning  the  accident.  The  inevitablo 
conclusion  from  the  evidence  was  that  the  cattle  strayed  from 
the  plaintiff's  land  on  to  the  track,  by  reason  of  there  being  no 
fence  on  the  line  to  restrain  them. 

II.  The  court,  however,  may  sustain  the  judgment  of  the 
justice,  for  reasons  different  from  that  assigned  by  him.  It  is 
possible  that  the  decision  was  right,  though  the  reasons  to  sup- 
port it  were  wrong.  We  are  led  then  to  look  at  the  objection 
to  the  evidence  that-  was  set  up  in  the  pleadings  and  taken  by 
the  party,  on  the  trial. 

(1.)  The  plaintiff  in  his  reply,  admits  that  he  contracted  to 
build  the  fence,  but  avoids  it  by  alledging  that  it  was  more  than 
8ix  years  ago,  and  its  obligation  expired  by  lapse  of  time.  The 
agreement  is  distinctly  alledged  in  the  answer  and  thus  con- 
fessed and  avoided  in  the  reply.  The  question  is.  can  the 
plaintiff,  after  having  agreed  with  the  defendants  to  keep  up  the 
line  fence  between  his  farm  and  the  railroad,  and  having  neg- 
lected for  six  years  to  comply  with  the  contract,  escape  from 
the  consequences  of  his  neglect,  by  setting  up  the  statute  of  lim- 
itations? It  seems  to  me  he  cannotb  This  is  not  an  action 
brought  upon  the  contract.  The  plaintiff,  having  himself  vio* 
lated  the  contract^  now  seeks  to  recover  damages  from  the  de- 
foidants,  which  were  occasioned  by  his  own  disregard  of  duty. 
He  does  not  set  ap  the  statute  of  frauds,  but.  the  statute  of  lim- 
itations. 

(2.)  The  objection  taken  to  the  evidence  by  the  plaintiff  on 
tiie  trial,  was,  that  the  contract  was  not  to  be  performed  in'ono 
year.  If  I  understand  the  force  of  the  objection  it  is,  not  that 
s  year  was  to  elapse  before  the  plaintiff  was  to  build  the  fence, 
but  that  it  was  to  be  kept  up  more  than  a  year.  According  to 
that  doctrine,  if  two  persons  divide  their  line  fence,  and  each 
agrees  to  build  his  half,  and  keep  it  up  for  ever,  the  agreement 
is  void,  because  not  to  be  performed  in  one  year.  To  make  sodi 
Ml  agreement  good  it  is  insisted  that  it  must  be  reduced  to 
wHaagfOt  be  renewed  ^very  year.    I  do  not  se  uderstud  A» 
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law.  The  statute  of  frauds  applies  only  to  executory  agree- 
ments. It  does  not  relate  to  those  which  are  executed.  Noth- 
ing is  more  common  among  the  owners  of  adjoining  fields  than 
agreements  with  respect  to  division  fences.  If  this  agreement  be 
void  because  it  looks  to  the  future,  the  marriage  contract  would 
be  void  for  the  same  reason.  A  parol  agreement  to  remove  a 
fence  so  as  to  open  the  road  to  its  original-  width,  is  not  an 
agreement  concerning  the  title  to  land,  or  an  interest  in  landi 
and  is  not  within  the  statute  of  frauds.  {Storms  v.  Snyder^ 
10  John.  109.) 

This  case  is  not  like  Pitkin  v.  The  Long  Island  Railroad 
Co.  (2  Barb.  Ch.  221.)  The  right  which  the  plaintiff  sought  to 
enforce  in  that  ease,  was  to  have  the  defendants'  cars  stop  at  a 
particular  place  on  the  plaintiff's  lahd  at  all  future  times.  This 
was  held  to  be  a  negative  easement  in  the  property  of  the  rail- 
road company,  and  could  not  pass  by  a  parol  agreement.  It 
was  an  interest  in  land.  And  as  it  could  not,  by  the  terms  of 
it,  be  performed  in  a  year,  and  was  executory  relating  to  all  fu- 
tare  time,  the  chancellor  held  that  it  was  void  under  the  first  sub- 
division of  section  two,  as  being  an  agreement  not  to  be  per- 
formed in  a  year.  In  that  case  the  action  was  brought  upon 
the  agreement  itself,  seekin<?  to  enforce  it  specifically. 

Nor  is  this  like  Broadwell  v.  Oetrntittj  (2  Denh,  87.)  There, 
by  the  express  terms  of  the  contract,  it  could  not  be  carried 
into  effect  in  a  year  by  eith^  party.  The  action  was  brought 
upon  the  contract,  to  recover  damages  for  a  violation  of  it,  and 
it  was  held  to  be  void. 

In  the  present  case,  it  does  not  appear  by  the  offer,  that  the 
'  agreement  coqld  not  be  carried  into  effect  in  less  than  a  year. 
The  plaintiff  having  received  the  full  consideration,  agreed  to 
make  and  maintain  the  fence,  &c.  The  agreement  was  fully 
earned  into  effect  by  the  defendants,  withiA  the  year,  by  paying 
the  consideration  money.  This  is  held  by  the  English  cases  to 
take  the  case  out  of  the  statute.  (2  LeigKs  N.  P.  1045.  Dofh 
ellofi  V.  Read,  S  B.  ^  Adol.  899.)  It  is  true  this  doctrine  i« 
questioned  by  Beardsley,  J.  in  Broadwell  v.  Getman^  but  the 
remark  was  not  necessary  to  a  decision  <tf  that  oaase.    Agua ; 
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it  does  not  appear  that  the  fence  was  to  he  built  or  maintained 
after  the  expiration  of  the  year.  The  agreement  could  have 
been  performed  by  the  plamtiff,  as  it  had  been  by  the  defend- 
ants, within  the  year.  It  did  not  appear  that  it  would  take 
longer  than  a  year  to  build  the  fence.  It  could  probably  have 
been  erected  in  a  few  days. 

(8.)  It  was  again  insisted  that  it  was  void  because  not  re- 
cluced  to  writing.  We  are  not  referred  to  any  statute  which  re- 
quires this  to  be  done.  An  agreement  by  one  party  upon  a 
BufEcient  consideration  to  build  and  keep  up  the  whole  of  a  divis- 
ion fence  between  him  and  the  other  party  is  not  an  agreement 
&r  tiie  sale  of  lands,  or  any  interest  in  lands ;  .nor  is  it  an  agree- 
ment, by  its  terms  not  to  be  performed  in  a;  year ;  nor  is  it  a 
special  promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another.  (2  R.  &  186.)  It  does  not  fall  within  any  of  the 
cases  where  the  contract  is  required  to  be  in  writing.  It  is  a 
nUd  agreement,  although  not  reduced  t.o  writing. 

.The  case, 'then,  viewed  as  if  the  testimony  had  been  reeeived 
aooording  to  the  offer,  presents  the  question,  whether  the  plain- 
tifl^  having  agreed,  upon  aa  adequate  consideration,  to  keep  up 
the  fence  on.  the  line  between  his  land  and  the  railroad,  can  re- 
cover damages  against  the  defendant&occasioned  by  his  animals 
•soaping  from  his  own  land,  through  a  fence  which  he  himself 
iras  bound  to  keep  up  and  maintain?  The  principle  already 
referred  to,  that  a  party  who  by. his  own  misconduct  has  contri- 
buted to  bring  about  the  damage  complained  of  cannot  main- 
tain an  action  therefor,  would  seem  to  present  an  insuperable 
harrier  to  a  right  of  recovery. 

The  literal  language  of  the  42d  section  is  that  '*  the  corpora- 
tion shell  erect  and  miuntain  fences,"  &c.  Thia  duty  is  fulfilled 
if  the  defendants  cause  it  to  be  done  by  others.  The  party  who 
has  been  engaged  to  perform  the  necessary  work  and  has  failed 
to  do  it,  cannot  acquire  a  right  of  action  founded  on  his  own 
emission  without  violating  the  maxim,  that  no  man  can  take 
advantage  of  his  own  wrong.  Whether  the  public  have  still  a 
light  to  compel  the  erection  of  the  fence  and  cattle  guards,  for 
publio  security,  is  a  question  not  arising  in  this  case. 
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The  oase  of  Suydam  v.  Moore,  (8  Barb.  858,)  differs  from 
the  one  under  consideration,  in  important  particulars.  In  that, 
case  the  main  point  was  whether  the  42d  section  of  the  general 
raibroad  act  of  1848,  {Laws  of  1848,  286,)  was  constitutional, 
80  far  as  it  related  to  the  Saratoga  and  Schenectady  raibroad, 
of  which  company  the  defendant's  were  servants.  It  was  obvi- 
ous from  the  evidence  that  the  accident  would  not  have  hap- 
pened, had  the  company  erected  fences  on  the  line  of  their 
railroad,  and  constructed  cattle  guards  at  the  road  crossings,  as 
required  by  the  general  railroad  act.  The  question^  whether 
the  plaintiff's  cow  was  wrongfully  in  the  highway  before  she 
went  upon  the  tract,  or  whether  she  was  wrongfully  on  the 
track,  was  not  raised  on  the  argument,  nor  was  it  alluded  to  by 
the  court.  The  case  of  Waldron  v.  The  Retisselaer  and  Sat- 
atoga  Railroad  Co.  (8  Barb,  890,  895,)  decided  by  the  same 
court  at  the  same  term,  assumes  the  rule  to  be,  that  a  plaintiff 
suing  for  negligence  must  be  himself  wholly  without  fault.  It 
was  taken  for  granted  in  both  cases,  that  the  plaintiff's  miscon- 
duct did  not  contribute  to  the  injury.  In  the  present  case,  if 
tiie  facts  offered  and  rejected,  had  been  received,  it  would  have 
appeared  that  the  accident  was  occasioned  by  the  plaintiff's  own 
neglect  to  erect  the  line  fence,  for  which  he  had  been  before 
paid  by  the  defendants.  In  neither  of  the  other  cases,  had  the 
plaintiff  incurred  any  responsibility  with  respect  to  the  erection 
of  line  fences;  nor  did  it  appear  that  their  land  joined  the 
railroad. 

On  the  whole  I  think  the  judgment  of  the  county  court  and 
of  the  justice  should  be  reversed,  for  the  error  of  the  justice  in 
excluding  the  evidence  offered,  that  the  plaintiff  had  agreed, 
for  a  valuable  consideration,  to  build  the  fence  on  the  line  of  the 
railroad. 

Judgment  of  county  court  and  of  the  justice  reversed. 

[Franklin  General  Term,  Jaly  6, 1862.  WiUard,  Hand.,  Cody  and  C.  L. 
AUeny  Justices.] 
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/When  a  parent  is  willing  to  support  his  infant  childi  and  a  relative,  without  hii 

request  but  with  his  assent,  receives  the  child  into  his  family  and  supports 

I       it  as  a  child  of  his  own  ,^oagreement  of  the  father  to  pay  for  such  support 

'       can  be  implied. 

The  moral  obligation  of  a  parent  to*  support  his  child  imposes  on  him  no 

liability  to  pay  for  its  support,  furnished  by  a  relative,  without  his  roqueaL 

The  law  of  nature  which,  requires  the  parent  to  support  his  infbnt  offspring, 

designates  his  own  house  as  the  place  where  that  duty  shall  be  performed. 

A  consideration  past  and  executed  is  not  sufficient  to  uphold  an  aasnmpsiti 

unless  moved  by  a  precedent  request 
An  implied  promise  does  not  differ  from  an  express  promise,  except  in  the 
evidence  by  which  it  is  proved. 

This  action  was  commenced  in  1842,  and  was  bronght  upon  an 
indebitatus  assumpsit,  to  recover  for  the  board,  lodging,  washing, 
doctoring  and  schooling  of  Harriet,  the  infant  daughter  of  John 
Chilcott,  the  defendant's  testator,  by  the  plaintiff,  before  the 
death  of  the  testator,  done  and  performed  at  his  special  instance 
and  request.  Plea,  the  general  issue,  and  notice  of  set-off,  &c. 
The  cause  was  referred  to  a  sole  referee,  who  in  March,  1852, 
reported  in  favor  of  the  plaintiff  $135  damages.  The  case 
came  before  the  court  on  a  motion  by  the  defendants,  to  set  aside 
the  report. 

The  following  facts  appeared  in  the  case.  In  1814,  the  wife 
.  of  John  Chilcott,  the  testator,- died,  leaving  a  daughter,  Harriet, 
then  four  months  old,  the  only  child  of  the  testator.  The  father 
and  mother  of  the  testator  (the  grand  parents  of  the  child)  re- 
sided in  the^same  neighborhood,  and  took  the  child  into  their 
family,  on  the  death  of  its  mother.  The  plaintiff,  a  brother  of 
the  testator  and  uncle  of  the  child,  was  then  unmarried,  and 
resided  with  his  parents.  In  1816  the  testator  married  a  second 
wife,  and  took  the  child  home  to  his  own  house,  where  it  remained 
a  short  time;  but  it  was  soon  after  taken  back  to  its  grand 
parents ;  it  did  not  appear  by  whom.  The  child  bontinued  with 
its  grand  parents  until  they  were  both  dead.  ^The  grandfather 
died  in  1825,  and  the  grandmother  in  1828.  While  the  child 
was  living  with  its  grand  parents  the  testator  was  requested  by 
one  of  them  to  get  a  frock  for  it,  but  he  declined,  saying,  "  if  Jim 


FRAl^TKLn?— JUT.Y,  1862.  503 


Chilcott  V.  Trimble. 


are  a  mind  to  take  the  child  away  from  mo  and  my  wife,  you 
must  support  her  at  your  own  expense.  I  am  willing  to  take 
her  home  and  hring  her  up  if  you  will  let  me,  hut  if  not,  you 
must  take  care  of  her  at  your  own  expense." 

In  1823  or  1824  the  plaintiff  married,  hut  he  and  his  wife 
continued  to  live  in  the  same  family  with  his  parents  till  the 
death  of  the  latter.  After  their  death,  Harriet*  remained  in  the 
family  of  the  plaintiff  till  1832,  as  a  memher  of  his  family.  The 
plaintiif  furnished  her  her  clothing  and  paid  for  her  schooling 
in  the  district  school,  -and  she  performed  such  services  in  the 
family  as  are  usually  performed-  hy  girls  of  her  age,  such  as 
housework,  spinning,  &c.  In  1832,  the  testator  took  her  home 
to  his  own  house,  hut  she  remained  there  hut  a  short  time.  She 
went  out  to  work  at  different  places,  and  made  it  her  home  at 
the  plaintiff's,  till  1836  or  1837,  when  she  was  married.  From 
1832  till  she  was  married  she  was  working  out  more  than  half 
the  time.  The  testator  died,  in  1840,  the  latter  part  of  the  year. 
One  witness  swore  that  in  July,  1840,  which  was  after  Harriet's 
marriage,  he  heard  the  testator  say  that  he  was  going  to  pay  the 
plaintiff  for  keeping  Harriet,  for  he,  the  plaintiff,  had  never  had 
any  thing  for  keeping,  clothing  and-schooling  her;  that  he,  the 
testator,  now  had  his  husiness  so  arranged  that  he  could  or  should 
pay  him.  And  in  Novemher  of  the  same  year,  the  same  witness 
heard  him  say  he  had  as  yet  not  paid  the  plaintiff  any  thing  for 
keeping,  clothing  and  schooling  Harriet,  but  that  he  was  going 
to  pay  him.  Harriet  herself  was  examined  as  a  witness  for  the 
plaintiff,  and  testified  that  when  her  father,  the  testator,  came 
to  take  her  home  in  May,  1832,  the  plaintiff  and  his  wife  said 
that  he  was  taking  her  away  at  a  time  when  she  would  be  of 
some  use  to  them,  and  that  he  must  pay  them  for  taking  care  of 
her ;  to  which  the  testator  replied  that  '^  he  would  settle  with 
them  for  taking  care  of  her." 

There  was  evidence  on  both  sides  as  to  whether  the  value  of 
Harriet's  services,  while  living  with  the  plaintiff,  was  equal  to 
the  expense  of  her  support  and  maintenance  and  schooling. 

The  referee  certified  that  he  allowed  the  plaintiff  for  the  care 
aad  maintenance  of  Hftxriet  from  the  death  of  her  grandmtther 
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in  1828,  fonr  years  and  a  half,  at  $80  a  year.    The  defendant 
moved  to  set  aside  the  report. 

A.  Pond,  for  the  defendants;  I.  The  evidence  is  insufficient  tor 
sustain  a  judgment  in  favor  of  the  plaintiff.  (1.)  A  father  is  not 
liable  on  an  implied  promise,  to  pay  for  necessaries  furnished 
his  minor  child  by  a  stranger,  unless  ihey  were  furnished  at  hia 
request,  (1  BL  Com,  448,  note  1.  Chitty  on  Cont.  Perk,  ed. 
140, 1.  Mortimore  v.  Wright,  6  Mees,  ^  Welsh,  482.  Sea^ 
borne  v.  Maddy,  9  C,  ^  P,  497.  Raymond  v.  Loyl,  10  Btxrb, 
488.  Edwards  v.  Davis.  16  John,  281.)  (2.)  Though  a  request 
may  sometimes  he  inferred  from  circumstances,  yet  there  are 
none  in  this  case  to  warrant  such  inference.  The  evidence  shows 
that  John  Chilcott  desired  that  his  daughter  should  live  in  hiff 
o^n  family.  And  he  expressly  told  his  mother  if  she  kept  her, 
she  must  do  so  at  her  own  expense.  Under  such  circumstancea 
no  request  could  he  implied,  at  least  until  notice  to  the  father 
that  she  was  being  furnished,  with  an  .expectation  that  he  would 
compensate  the  person  furnishing  her  support.  ( Urmston  V; 
Newcomen,  4  Ad,  ^  EL  899.)  (3.)  The  plaintiff  stood  in  loco 
parentis  to  Harriet  while  she  resided  with  him ;  and  the  law 
will  not  imply  a  promise  to  pay  him  for  her  support  and  main- 
tenance, during  the  existence  of  such  rektion.  (3  Comst,  312. 
5  Barb,  122.)  II.  Nor  can  the  action  be  sustained  on  the  ex- 
press promise,  testified  to  by  Harriet.  (1.)  It  was  a  promise 
merely  to  settle,  not  to  pay.  Though  a  promise  to  settle  a  liqui- 
dated debt  about  which  there  is  no  dispute,  is  deemed  a  promise 
to  pay,  sufficient  to  take  a  case  out  of  the  statute  of  limitation, 
yet  we  insist  it  is  not  so  where  the  promise  is  jrelied  upon  to 
create  the  debt  as  well  as  the  agreement  to  pay  it.  (4  Denioj 
225.  21  Wend.  640.  8  Id.  800.)  (2.)  An  express  promise 
can  only  revive  a  precedent  good  consideration,  which  might 
have  been  enforced  at  law,  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of  law ; 
but  can  give  no  original  cause  of  action,  if  the  obligation  on 
which  it  is  founded,  never  could  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provision.    (8  B.  ^  P. 
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247,tt.a  11  Ad.^ElASS.  8Q.JS.482.  ChU.anQmiA6, 
Perk.ed.  18  JoAn.  267.  2iWend.Q7.  lHai,5S2.  2  Barb. 
S.  a  Rep.  420.  5  Id.  556, 8.  Raymond  v.  Loylj  10  Id.  488.) 
(8.)  Nor  can  the  pronufle  be  fortified  by  the  assamption  that  the 
plaintiff  did  that  to  which  John  Chilcott  was  legally  compella- 
ble ;  (even  if  such  a  consideration  could  avail  in  any  case,  which 
we  deny ;)  as  the  parent's  liability  to  maintain  his  children  is 
only  statutory,  and  is  prospective,  and  can  only  be  enforced  in 
the  manner  prescribed  by  the  statute.  (1  R.  S.  684,  i  1.  16 
JbA».  281.  6  Id.  175.  7  Conn.  Rep.  57.  8  Pick,  207.  19 
Id.  429.  And  see  cases  cited  to  1st  point.)  (4.)  There  being 
no  implied  promise  on  the  part  of  John  Chilcott,  if  any  one  was 
liable  to  pay  the  plaintiff  for  the  support  of  Harriet,  she  was 
liable  herself;  and  a  promise  of  John  Chilcott  to  pay  therefor 
was  a  promise  to  pay  the  debt  of  another,  and  to  be  valid  should 
have  been  in  writing.  III.  The  referee,  in  his  report,  has 
allowed  the  plaintiff  for  keeping  Harriet  down  to  a  period  subse- 
quent to  her  leaving  the  plaintiff.  This  is  error.  IV.  The  de- 
fendants are  in  no  event  personally  liable  to  the  plaintiff;  nor 
was  it  proper  for  the  referee  to  award  costs  against  them.  The 
report  is  erroneous  in  both  particulars. 

R.  H.  Haioj  for  the  plaintiff.  L  The  evidence  in  the  case 
shows  that  Harriet  Hodgman  was  maintained  by  the  plaintiff, 
and  is  sufficient  to  raise  a  presumption  of  an  original  request  on 
the  part  of  the  defendant's  testator.  Such  request  may  be  in- 
ferred from  circumstances,  and  from  the  beneficial  nature  of  the 
transaction.  (14  John.  188,  878.  5  Cowen,  581.  8  John.  201.) 
A  gratuity  will  not  be  presumed.  U.  The  express  promise  of 
the  defendant's  testator,  proved  by  H.  Hodgman,  is  sustained  by 
a  sufficient  consideration,  even  if  no  request  express  or  implied 
is  proved.  <<  Where  the  plaintiff  voluntarily  does  that  unto 
which  the  defendant  was  legally  compellable,  and  the  defendant 
afterwards  in  consideration  thereof  expressly  promises,'' the  prom* 
isewillbeupheld.  {WermaUy.Adfiey,&B.^P.24:l,note.  IB. 
4*il.l04.  lCr.^Mee.SlS.  1  SmUKs Lead.  Cos.  61  \  Am. 
ed.  167,  and  n.  170. .  CkU.  on  Coni.  62»  8ikAm.ed.    1  Wm»^ 

YoL^Xm.  M 


506  CASES  IN  THE  SUPREME  COURT. 

Chilcott  V.  Trimble. 

Saund.  264  a,  note  1.)  The  father  is  bound  in  law  to  furnish 
necessaries  for  his  infant  child.  (13  John.  480.)  UL  The 
whole  case  before  the  referee  turns  on  questions  of  fact,  and  the 
evidence  being  sufficient  to  sustain  his  decision,  it  should  not  be 
disturbed. 

By  the  Court,  Willard,  P.  J.  For  the  fourteen  years  dur- 
ing which  the  infant  resided  in  the  family  of  her  grand  parents^ 
no  claim  was  asserted  against  the  father,  for  her  care  and  main- 
tenance, either  by  the  grand  parents  or  either  of  them  in  their 
lifetime,  or  by  their  personal  representatiyes  since  their  death. 
It  is  quite  clear  that  they  supported  the  infant,  out  of  affection 
towards  her  as  their  grandchild,  and  with  no  expectation  of  a 
pecuniary  recompense  from  the  father. 

When  the  grandmother  died;  in  1828,  she,  together  with  the  in- 
fant, then  of  the  age  oi  fourteen  years,  was  a  member  of  the  plain- 
tiff's  family.  The  in&nt  continued  such  member,  till  sometime 
in  1882,  when  her  father  took  her  to  his  own  house.  She,  how- 
erer,  made  it  her  home,  most  of  the  time  between  18S2  and  her 
marriage  in  1887  or  1838,  when  she  was  not  out  at  work,  in  the 
family  of  the  plaintiff.  There  was  no  evidence  that  the  testator 
ever  requested  the  plaintiff  to  take  charge  of  her,  at  any  time. 
The  presumption  is,  that  being  in  the  plaintiff's  family  at  the 
death  of  her  grandmother,  she  continued  to  reside  there,  as  a 
member  of  the  family,  till  she  left  the  first  time,  with  her  fatheri 
in  1882.  It  was  for  the  support  of  the  infant  during  this  period 
of  about  four  years,  that  the  referee  reported  in  favor  of  the 
plaintiff. 

I.  There  having  been  no  request  from  the  testator  to  the 
plaintiff  to  support  the  infimt,  the  action  cannot  be  sustained 
except  upon  the  ground  of  an  implied  promise.  An  implied 
promise  does  not  differ  from  an  eicpress  promise  except  in 
the  evidence  by  which  it  is  proved.  The  one  is  proved  by  indi- 
rect and  the  other  by  direct  evidence.  When  the  parent  is  wil«> 
Bng  to  support  his  infant  child,  and  a  relative,  without  hifl 
request  but  with  his  assent,  receives  the  child  into  his  family 
and  supports  it  as  a  child  of  his  own,  no  agreement  of  the  fiktber 
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to  pay  for  sttcli  support,  can  be  implied.    In  the  case  of  Van 
Yalkinburgh  y.  Watsouy  (13  John.  480,)  it  is  said,  that  when 
the  infant  is  sub  potestat^  parentis,  there  most  be  a  clear  and  ., 
culpable  omission  of  duty  on  the  part  of  the  parent,  to  afford  sup-  i 
port,  in  order  to  authorize  any  other  person  to  act  for,  and  charge  | 
the  expense  to,  the  parent.    Here  was  no  omission  of  any  kind  | 
on  the  part  of  the  testator,  and  therefore,  upon  the  authority  of  I 
that  case  the  action  could  not  be  sustuned.    The  dicta  in  Va^"^ 
Talkmburgh  y.  Watson,  go  further  than  any  other  case,  to 
fostain  an  action  against  a  &ther  for  necessaries  furnished 
an  infant  child.    They  place  the  liability  to  support  an  infant 
child,  in  the  same  category  as  the  liability  of  the  husband  to 
support  his  wife.    Although  the  case  itself  was  rightly  decide^ 
yet  some  of  its  reasoning  was  questioned  by  Justice  Hand,  in 
delivering  the  opinion  in  Raymond  v.  Layl,  (10  Barb.  485.) 
But  whether  right  or  wrong,  the  reasoning  of  the  court  does  not 
go  &r  enough  to  uphold  the  present  action  upon  the  ground  of 
^  implied  assumpsit    The  moral  obligation  which  a  parent  is 
under  to  support  his  child  imposes  on  him  no  liability  to  pay 
for  its  support  furnished  by  a  relative  without  his  request; 
certainly  not  when  there  has  been  no  culpable  omission  on  his 
part  to  furnish  such  support  in  his  own  family.    {See  Moriir 
fner  y.  Wright,  6  M.  ^  Tf:'481;  Angel  v.  McClelland,  16 
Mass.  Rep.  27 ;  Edwards  v.  Davis,  16  JbAn.  281 ;  Raymond 
V.  Loyl,  supra.) 

The  infant,  during  the  period  for  which  the  recovery  has  been 
had,  was  a  member  of  the  plaintiff's  family.  He  stood  in  jocp 
parentis  to  her.  She  cotdft  not  have  maintained  an  actios^ 
against  him  for  her  services  in  the  family,  nor  he  against  her 
or  her  father  for  her  support.  {See  WUliams  v.  J^Uehinson, 
.8  Comst.  812;  5  Barb.  122.) .  If  he  had  desired  to  occupy  a 
different  relation,  he  should,  on  the  death  of  his  mother,  have 
returned  the  child  to  the  testator,  or  given  notice  that  he  would 
no  longer  keep  her  without  ^compensation*  This  is  not  a  case 
where  the  law  implies  a  promise,  from  the  beneficial  nature  of 
jAie  service.    (16  Mass.  Rep.  27.    5  Cowen,  £81.) 

IL  The  evidence  jrelied  on  to  prove  an  express  promise  re- 
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lates  to  ft  time  after  the  service  was  performed.  The  consideiv 
atidn,  therefore,  was  past  and  executed,  and  not  sufficient  to 
maintain  an  assumpsit,  unless  moved  by  a  precedent  request 
(1  Saunders^  264,  n.  1.)  There  are  some  cases  in  which  it  has 
been  held  that  an  action  can  be  maintained  upon  an  express 
assumpsit,  founded  upon  a  past  consideration  beneficial  to  the 
party,  and  when  he  was  under  a  moral  obligation  to  do  what  he 
promised*  The  case  of  Doty  v.  WUson,  (14  John.  878,)  was 
decided  upon  this  principle.  The  plaintiff  as  sheriff  having 
arrested  the  defendant  on  a  ca.  sa.  suffered  him  to  escape,  and 
was  compelled  to  pay  the  amount  of  the  judgment  to  the  plain- 
tiff in  the  original  action.  The  defendant  afterwards  promised 
to  pay  the  sheriff  the  amount,  and  it  was  held  that  the  latter 
could  recover  upon  that  promise.  Thompson,  chief  justice,  says, 
where  a  man  pays  a  sum  of  money  for  me,  without  my  request^ 
and  1  afterwards  agree  to  the  payment,  this  is  equivalent  to  a 
previous  request  to  do  so.  The  benefit  to  the  defendant,  con- 
nected with  his  express  promise  to  pay,  must  be  deemed  equiv- 
alent to  a  previous  request.  It  was  an  adoption  of  the  payment 
as  made  for  the  benefit  of  the  defendant,  and  a  subsequent  rati- 
fication is  equivalent  to  an  original  command.  Oatfield  v. 
Waring^  (14  John.  188,)  was  decided  upon  the  prmciple  that 
a  request  may  be  implied  from  ttfe  beneficial  nature  of  the  ser- 
vices.   These  cases  must  be  taken  with  some  qualification. 

In  Smith  v.  Warsj  (18  John.  257,)  Spencer,  J.  adopts  the 
language  of  the  note  to  8  Bos.  4i  Ptd.  249,  thus,  "  An  express 
promuie,  can  only  revive  a  precedent  good  consideration,  which 
might  have  been  enforced  at  law,  tW<f^A  the  medium  of  an  implied 
promise,  had  it  not  been  suspenBed  by  some  positive  rule  of 
4aw;  but  can  give  no  origmal  right  of  action,  if  the  obligation 
on  which  it  is  founded  never  oomld  have  been  enforsed,  at  law, 
though  not  barred  by  any  legil  maxim  or  statute  provision." 
This  case  was  approved  in  EUe  v.  Judson^  (24  Wend.  97,  99,) 
where  Bronson,  J.  says,  a  merel]f  moral  or  conscientious  obli- 
gation, unconnected  with  any  prior  legal  ok*  equitable  claim,  is 
not  enough  to  support  an  express  promise,  ^e  testator  in  tiiis 
case  was  under  no  moral  or  eenscientious^l^ligatioB  te  suj^Mrt 
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his  diild  oat  of  his  own  family,  and  it  was  not  shown  that  he 
ever  neglected  or  refused  to  support  her  there,  or  requested 
her  to  be  supported  elsewhere.  The  law  of  nature,  which  re- 
quires the  parent  to  support  his  offspring,  designates  his  own 
house  as  the  place  where  that  duly  should  be  performed.  The 
promise,  therefore,  was  without  consideration,  and  for  that  rea- 
son the  action  cannot  be  maintained. 

III.  The  eyidence  falls  short  of  making  out  an  express 
promise.  The  admission  to  a  stranger  that  he  was  going  to  pay 
the  plaintiff  for  the  services  in  dispute  was  no  promise  to  him. 
In  1840,  eight  years  after  the  demand  accrued,  he  said  to  the 
plaintiff  he  would  settle  toith  him  for  taking  care  of  his  daughter. 
In  Pinkertm  v.  BaUey,  (8  Wend.  600,)  and  Stilwell  y.  Coope^ 
(4  Denioy  225,)  evidence  of  a  promise  to  settle  a  demand,  was 
,  held  to  be  tantamount  to  a  promise  to  pay,  so  as  to  obviate 
the  statute  of  imitations.  But  in  both  cases  there  was  no 
dispute  about  the  justness  of  the  original  demand.  The  only 
object  of  the  evidence  was  to  remove  the  effect  of  the  statute 
bar.  This  did  not  require  an  express  promise  to  pay,  but  only 
an  acknowledgment  of  the  present  existence  of  the  debt.  (Z7e- 
puy  V.  Swart,  3  Wend.  185.  Sands  v.  Gelston,  15  John. 
511,  519,  per  Spencer,  J.)  In  the  present  case  the  original 
liability  was  not  shown,  independently  of  the  promise  to  settle. 
The  object  of  the  evidence  was,  not  to  revive  a  debt  barred  by 
lapse  of  time,  but  to  establish  an  original  cause  of  action.  I 
think  it  was  not  suffident  for  that  purpose. 

The  report  of  the  referee  must  be  set  aside,  and  a  new  trial 
(Hrdered,  with  costs  to  abide  the  event. 

[Franklin  Qbnkiul  Term,  July  6, 1862.  WQlard,  Cady^  and  C.  L.  ASlm^ 
Jnatices.  Hand,  J.  took  no  part  In  the  decision ;  having  been  of  coonflel  tot 
one  of  the  parties.]  * 
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Derick  G.  Lansing  luid  others  vs.  David  Russell  and  o4h«n. 

In  a  snit  in  chancery  to  set  aside  two  certain  deeds,  purporting  to  hare  been 
made  by  the  same  granlor,  on  the  same  day,  a  feigned  issoe  was  awarded 
by  the  chancellor  to  determine  the  ralidity  of  said  deeds,  aod  tb«  Jwy  fomad 
in  favor  of  the  validity  of  both  deeds.  The  chancellor  granted  a  new  tzial. 
so  far  as  related  to  one  of  the  deeds,  and  denied  it  as  to  the  other.  The 
Jury,  on  the  second  trial,  having  found  against  the  validity  of  the  deed  the 
authenticity  of  which  was  contested  before  them,  U  was  kdd  that  on  m  mo- 
tion by  the  defendants  to  set  aside  the  last  verdict,  tiie  court  vofold  sot 
entertain  a  cross-motion  on  the  part  of  the  plaintiff  to  set  aside  tbe  oilier 
deed  which  had  been  established  on  the  first  triaL 

A  bill  filed  to  set  aside  a  deed,  being  dismissed  upon  the  merits,  operates  as  a 
confirmation  of  the  deed,  and  is  conclusive  upon  the  parties  and  all  ritolnring 
under  them. 

The  object  of  a  feigned  issue  is  to  satisfy  the  conscience  of  (he  court  If  open 
the  whole  case  it  appears  that  no  error  has  been  committed  by  the  presidii^ 
Judge,  either  in  admitting  or  excluding  evidence,  or  in  his  charge  to  the 
Jury,  prejudicial  to  the  complaining  party,  a  new  trial  will  not  be  granted. 

The  court  in  reviewing  the  trial  of  a  feigned  issue,  are  g<9emed  by  the  rules 
which  prevail  on  motions  for  a  new  trial  on  a  case. 

Szceptions  cannot  be  taken  to  a  mere  commentary  on  the  evidence,  by  a  Jadge 
in  bis  charge  to  the  Jury. 

A  deed  in  the  nature  of  a  testamentary  instrument,  purporting  to  be  signed  by 
his  mark  by  the  grantor,  who  at  the  date  of  the  deed  was  in  his  90th  year, 
partly  deaf  and  nearly  blind,  and  who  was  laboring  under  a  diseate  which 
rendered  him  nearly  helpless,  and  which  deed  was  in  the  hand-writing  of 
the  husband  of  the  grantee,  and  witnessed  only  by  her  son,  and  which  recited 
in  the  body  of  it  that  the  object  of  the  deed  was  to  place  the  grantee  upon 
a  footing  of  equality  with  the  other  children  of  the  grantor,  requires  for  its 
support  something  more  than  the  proof  of  the  subscribing  witness  that  fa* 
saw  it  executed  by  the  grantor. 

There  is  a  presumption  against  an  act  done  by  the  agency  of  the  party  bene- 
fited, which  calls  for  explanatory  oircmnstances. 

In  EauiTY.]  The  plaintiffs  filed  their  bill  in  1844,  in  the 
lat^  court  of  chancery,  before  the  chancellor,  and  the  cause  was 
transferred  to  the  supreme  court  by  force  of  the  constitution  of 
1846,  and  the  judiciary  act  of  1847.  The  object  of  the  bill  was 
to  set  aside  two  deeds  purporting  to  have  been  executed  by  the 
late  Cornelius  Lansing,  on  the  80th  November,  1841,  one  to  Da- 
vid Bussell  of  a  farm  in  Salem,  and  the  other  to  Alida  the  wife 
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of  the  said  Dmd,  of  a  farm  in  Lansingburgh,  being  a  part  of  tbe 
homestead  of  the  said  Comelins. 

The  last  will  a&d  testament  of  the  said  Cornelius  Lansing, 
imder  which  all  the  parties  to  this  sxdt  derived  some  interest, 
was  duly  executed  on  the  24th  of  September,  1886,  and  a  codicil 
diereto  on  the  10th  of  July,  1887.  It  was  admitted  that  at  the 
time  these  instroments  were  ezecnted,  the  testator  was  of  sound 
disposing  mind  luid  memory,  and  in  all  respects  Competent  to 
make  a  wiU.  The  testator  died  in  April,  1842.  The  deeds  in 
question  purported  to  have  been  signed  by  Mr.  Lansing,  by  his 
moirk ;  and  the  bill  charged  that  the  said  marks  were  not  affized^ 
to  the  signature  by  the  said  Cornelius  Lansing',  and  if  such 
marka  were  made  by  his  hand,  it  was  by  compulsion  and  by  his- 
hand  being  held  and  guided  by  said  David  Russell  or  some  other 
person,  and  by  mere  contrivance,  without  the  voluntary  act  or 
consent  of  said  Cornelius,  and  that  the  said  Cornelius  had  not 
power  of  mind  to  comprehend  the  contents  or  effect  thereof,  and 
Ae  said  pretended  conveyances  were  not  executed  from  his  own 
moticm  and  his  own  free  will,  but  by  the  suggestion,  compulsion  or 
contrivance  of  the  said  David  Russell,  or  some  person  or  persons 
by  his  procurement.  And  it  prayed  that  the  said  David  Russell 
and  Alicb  his  wife  might  be  decreed  to  deliver  up  the  said  pretend- 
ed conveyances  to  be  cancelled ;  and  that  an  issue  or  issues  might 
be  directed,  to  try  whether  the  said  Cornelius  was  of  sound  mind,  ^ 
and  mentally  capable  of  executing  the  said  pretended  convey- 
ances ;  and  whether  the  same  were  duly  executed  by  him ;  and 
whether  ihey  were  valid  and  effectual  and  operative  conveyances. 

After  the  cause  was  put  at  issue  by  a  replication  to  the  d^ 
fondant's  answer,  the  chancellor,  by  an  order  of  the  2d  of  April, 
1845,  awarded  the  following  issues.  I.  Was  Cornelius  Lansing 
legally  incompetent,  by  reason  of  unsoundness  of  mind  or  men- 
tal incapacity,  to  execute  a  deed,  at  t\^  time  when  the  two  deeds 
in  question  purport  to  have  been  executed  7  IL  Were  the  said 
deeds  falsely  made,  forged  and  counterfeited,  or  was  either  of 
them  felsely  made,  forged  and  counterfeited?  IIL  Were  the 
Signatures  and  marks  purporting  to  be  made  to  said  deeds  by 
said  Cornelius  Lansing,  or  was  the  signature  or  mark  to  either 
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of  said  deeds,  procured  and  obtained  by  compulsion  or  by  tke 
fraudulent  management  and  imposition  of  the  said  David  Russell 
and  Alida  his  wife,  or  either  of  them,  or  by  some  other  person 
by  the  procurement  of  said  David  Bussell  and  Alida  his  vift, 
or  one  of  them? 

These  issues  were  tried  by  order  of  the  court  of  chancery,  at 
the  Dutchess  circuit,  in  November,  1845,  when  the  jury  found  a 
verdict  in  faVor  of  the  defendants,  on  all  the  said  issues.  The 
complainants  made  a  case,  and  applied  to  the  late  court  of  chan- 
cery for  a  new  trial,  and  after  argument  that  court  made  an  or- 
der as  of  the  10th  August,  1847,  denying  the  motion  for  a  new 
trial,  so  far  as  related  to  the  deed  of  the  Salem  farm ;  and  grant- 
ing a  new  trial,  so  far  as  related  to  the  deed  to  Alida  Russell  of 
the  Lansingburgh  farm.    {See  the  case,  3  Barb.  Ch.  Rep.  325.) 

In  pursuance  of  the  latter  order,  the  issues  as  to  the  deed  to 
Mrs.  Russell  were  tried  at  the  Saratoga  circuit  in  June,  1850, 
when  the  jury  found  for  the  defendants  on  the  two  first  issues, 
and  for  the  plaintiff  on  the  last  issue.  The  defendants  made  a 
case,  containing  the  testimony  and  proceedings  on  the  trial  of 
said  issues ;  and  upon  that  case,  and  the  former  case  made  by 
the  plaintiffs,  they  asked  this  court  for  an  order  declaring  both 
deeds  valid,  and  dismissing  the  bill  with  costs ;  and  if  unsuc- 
.cessful  in  that  motion,  they  then  asked  for  an  order  establishing 
the  deed  to  David  Russell,  of  the  Salem  farm,  and  the  deed  to 
Alida  Russell  except  as  to  the  matter  of  the  third  issue,  and  as 
to  that  matter  they  asked  for  a  new  trial.  The  plaintiSis,  on  the 
other  hand  resisted  the  several  claims  of  the  defendants,  and 
asked  for  a  decree  as  to  both  deeds,  according  to  the  prayer  of 
the  bill. 

John  Van  Buren,  for  the  plaintiffs.  The  plaintiffs  are  enti- 
tled to  a  decree  setting  ai^^de  the  deed  to  Mr.  and  Mrs.  Russell, 
which  are  set  forth  in  the  pleadings  in  the  case.  The  issues 
awarded  by  the  court  of  chancery  were  intended  to  inform  the 
conscience  of  the  court,  and  the  court  have  power  to  direct  a 
decree  in  conformity  to  the  verdicts,  or  in  opposition  to  them,  aB 
shall  be  just.    (2  Smiik's  Ch.  Pr.  92  to  98,  8d  ed.    Sku»  7^ 
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Mabbet,  2  Ves^  sen.  552.  Clewe  v.  Gascoigne,  Ambl.  323. 
Winchelsea  v.  Wauchope,  3  Russ.  441.  Armstrong  v.  ilrm- 
strofigj  3  ilf.  4*  ^-  45.)  The  testimony  referred  to  in  the  sub- 
joined propositions,  is  found  in  the  case  as  settled  by  Justice 
Hand.  I.  The  relations  between  David  Russell  and  Cornelius 
Lansing,  and  the  circumstances  under  which  these  deeds  are 
claimed  to  have  been  executed,  are  such  as  to  throw  upon  Mr. 
and  Mrs.  Russell  the  burden  of  a  full  and  satisfactory  explana- 
tion. {Sears  v.  Shafer,  1  Barb,  S.  C,  Rep,  408.  Brice  \, 
Brice,  5  Id,  534.  Story's  Eq,  Jnr,  §  234  to  238, 9.)  (1.)  At  the 
date  of  these  deeds,  (Nov.  30,  1841.)  the  grantor  was  in  the  90th 
year  of  his  age ;  he  was  partly  deaf  and  almost  entirely  blind ; 
his  food  was  cut  up  for  him  and  fed  to  him ;  he  was  dressed  and 
led  from  room  to  room  by  attendants  ;  two  single  women  slept 
in  the  same  room  with  him ;  he  was  afflicted  with  a  cancer, 
which  required  the  administration  of  severe  remedies  and  the 
strongest  narcotics,  and  which  terminated  his  life  on  the  23d  of 
April,  1842,  (less  than  five  months  after  the  date  of  the  alledged 
deeds.)  (2.)  David  Russell  was  a  son-in-law  of  the  grantor  and 
a  counsellor  at  law,  who  had  transacted  professional  business  for 
the  grantor,  and  in  whom  he  had  placed  confidence.  Both  deeds, 
with  the  exception  of  the  two  crosses,  and  the  name  of  the  wit* 
ness,  are  admitted  to  have  been  prepared  and  drawn  by  David 
Russell,  and  no  instructions  to  do  so  are  proved  in  the  case. 
His  son  is  the  subscribing  witness.  (3.)  The  deeds  were  kept 
secret  from  every  one  but  David  Russell  and  his  son,  from 
the  date  of  their  execution  until  the  12th  of  May,  1843,  when 
the  deed  to  Russell  was  put  on  record,  and  the  24th  of  May, 
1843,  when  the  deed  to  Mrs.  Russell  was  recorded.  (4.)  The 
deeds  were  voluntary.  Whatever  payments  the  defendants  may 
claim  to  have  proved  in  return  for  the  sums  loaned,  were  more 
than  made  good  by  the  last  will  and  testament  of  the  grantor. 
But,  as  appears  under  another  point,  David  Russell  was  indebted 
to  Cornelius  Lansing  at  the  date  of  the  alledged  deeds,  more 
than  $10,000,  after  crediting  Russell  with  the  value  of  the  Salem 
farm.  That  to  Alida  Russell  was  claimed  to  be  a  pure  gift 
(5.)  The  chancellor  treated  this  as  a  case  where  the  burden  of 
Vol.  XIII.  65 
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explanation  lay  on  the  grantees.  He  holds  that  while  the  exe- 
cution of  the  deeds  might  be  considered  as  proved,  the  defend- 
ants had  not  established  to  his  satisfaction  that  the  grantor  un- 
derstood their  meaning  and  effect. 

II.  The  defendants  have  wholly  failed  to  explain  this  extra- 
ordinary transaction.  (1.)  The  testimony  of  Wm.  A.  Russell  is 
unworthy  of  belief.  His  story  is  improbable,  if  not  impossible, 
in  itself.  He  is  deeply  interested.  He  is  contradicted  by  Jane 
Giles,  and  by  Hannah  Brust.  His  testimony  as  to  his  father's 
guiding  Lansing's  hand,  is  in  direct  conflict  with  his  answer,  and 
made  to  counteract  the  plaintiff's  testimony.  His  statement 
that  he  communicated  to  his  mother  the  fact  of  the  execution  of 
this  deed  to  her,  at  or  about  the  time  of  its  date,  is  shown  to  be 
false  by  the  testimony  of  Mr.  Allen,  her  son-in-law,  and  Hannah 
Brust,  who  prove  his  mother  did  not  know  of  the  deed  to  her 
during  Cornelius  Lansing's  life,  and  after  his  will  was  read  to 
her.  {Burtus  v.  Tiadall,  4  Barb,  571.)  (2.)  There  is  no  other 
explanatory  testimony  given  by '  the  defendants.  Solomon  W. 
Bussell,  the  brother  of  David,  who  testified  on  the  first  trial  to 
the  declarations  of  Cornelius  Lansing  after  the  alledged  execu- 
tion of  the  deeds,  and  to  several  payments  by  David  Russell  to 
Lansing  before  their  execution,  was  not  called  on  the  second 
trial.  The  opinion  of  the  chancellor  upon  his  testimony  proba- 
bly rendered  it  unnecessary. 

m.  The  testimony  leaves  no  room  to  doubt  that  Cornelius 
Lansing  never  understandingly  executed  the  deeds  in  question. 
(1.)  The  testimony  of  those  acquainted  with  Mr.  Lansing  at  the 
time  the  deeds  bear  date,  and  experts  in  hand-writing,  shows  that 
in  all  probability  he  could  not  have  made  the  marks  in  question. 
(3  Cowen  ^  HUPs  Notes,  p.  1828,  n.  918.  1  Greeta.  Ev.  §i  440, 
580,  n.  4.  Lewis  v.  Sapie,  1  Moody  4*  ^^'  S^*  Oeorge  r. 
Survey,  Id.  516.  Nelius  v.  Briekets,  1  Hayw.  19.  Jackson  v. 
Van  Dtisen,  5  John.  144.  OoodtUle  ex  dem.  Revet,  v.  Bra- 
ham,  4  T.  R.  497.  Hammond^s  case,  2  OreerU.  88.  Moody 
r,  Rmoett,  17  Pick.  490.  Commonwealth  v.  Cktrey,  2  Id.  4T. 
Lyoti  V.  Lyman,  9  Cowen,  55.  Hubby  v.  Van  Home,  7  Serff. 
4-  R.  185.    Lodge  v.  Ph^her,  U  Id.  888.)    (2.)  He  imttf  Ida 
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name  instead  of  making  his  mark,  at  and  after  the  date  of  diese 
deeds.  (3.)  The  will  of  Mr.  Lansing  was  made  with  kind  feel- 
iags  towards  Bnssell ;  it  expressed  his  deliberate  parpose  as  to 
the  disposition  of  his  estate,  and  the  whole  plan  of  this  will  ia 
changed  by  these  deeds.  (4.)  The  sums  loaned  by  Lansing  to 
Rnss^  amoonted  in  1836  to  near  $30,000.  The  only  payment 
proved,  was  one  of  $700  to  $800,  in  1833, 1834  or  1835,  sworn 
to  by  James  Steyenson.  (5.)  The  acts  of  David  Bnssell  and 
Cornelius  Lansing,  in  regard  to  both  farms,  are  irreconcilable 
with  the  grounds  assumed  by  the  defendants,  and  with  the  ex- 
istence of  these  deeds,  at  the  time  they  bear  date.  (6.)  The 
•deeds  could  not  have  been  executed  and  read  to  the  grantor,  at 
-the  dme  of  their  date,  loud  enough  for  him  to  hear,  without  the 
knowledge  of  Jane  Giles  or  Hannah  Brust  (7.)  Lanaing,  in 
his  lifetime,  repeatedly  refused  to  £onvey  the  Salem  farm  to 
.Russell,  and  the  conveyance  of  the  homestead  he  never  pretended 
to  ask.  (8.)  The  circumstances  of  this  case  make  the  inference 
of  fraud  irresistible.  The  mental  and  physical  condition  of  the 
.grantor,  who  for  three  years  previously  had  felt  incompetent  to 
.transact  business,  and  had  delivered  over  his  bonds,  notes,  leases, 
and  other  papers,  to  his  son-in^w,  Alvord,  and  with  the  aid  of 
a  disinterested  {»*ofe88ional  adviser,  five  years  before,  had  made 
his  will ;  the  fact  that  Russell  was  an  expert  lawyer ;  the  secrecy ; 
the  attempt  to  revoke  a  will  made  in  sound  health,  and  delibe- 
f  ately,  by  a  deed,  with  a  single  witness ;  the  character  of  this 
witness  ]  the  neglect  to  call  in  as  witnesses  either  Hannah  Srust, 
William  Lansing,  or  Jane  Giles — ^all  three  alledged  to  have  been 
iit  hand,  and  Jane  Giles  already  a  witness  to  the  codieil  of  the 
testator's  will ;  the  preparation  of  the  deeds  by  Bnssell,  and  the 
concealment  of  them  till  the  partitiCn  suit  made  their  publieatiea 
.necessary. 

:  IV.  A  new  trial  ought  not  to  be  granted  to  try  the  validitj 
ef  the  deed  to  Alida  Bussell.  (1.)  The  judge  correctly  deter^ 
Bttned  to  permit  the  plalntiiTs  to  prove  the  facts  in  regard  to  the 
,deed  to  David  Bussell,  of  the  Salem  property.  As  a&  indepen- 
dent fraud  <»r  forgery  at  the  same  period  with  the  Lansingburg 
4Md^ia4t»y  tbesamepAKtieBiit  veold  have  bera  adsuseiUl* 
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(1  Cowen  ^  HilVs  Notes,  463, 4, 5.  2  John,  Ch.  198.  4  Car,  ^ 
Pay7iey  444.  Benham  v.  Cart/j  11  Wejid.  83.  Cary  v.  flb- 
tailing,  1  Hill,  311.)  As  a  part  of  the  same  transaction  it  was 
necessarily  inquirable  into  on  this  trial.  The  verdict  on  the 
former  trial,  and  refusal  of  the  chancellor  to  order  a  new  trial, 
constituted  no  estoppel.  They  could  not  strictly  have  been  given 
in  ev  idence,  at  the  time.  ( C.  ($•  HilVs  Notes,  1070.  1  Barb.  Ch. 
Pr,  460.  Armstrong  v.  Armstrong,  3  M.  ^  K.  45.  18  Wend. 
377.  1  Phil  Ev.  323.)  In  no  event  would  Mrs.  Russell  have 
been  estopped  by  the  verdict  on  the  deed  to  Mr.  Russell.  Estop- 
pels must  be  mutual.  The  verdict  of  the  jury  in  this  case  hav- 
ing been  in  favor  of  the  defendants,  on  the  issue  of  forgery,  they 
have  sustained  no  injury  by  the  ruling  of  the  court,  in  admitting 
testimony  on  that  point.  (2.)  A  court  of  equity  will  not  grant 
a  new  trial  on  a  technical  error  of  the  judge  in  a  trial  at  law  of 
an  issue  awarded  by  the  court.  {Bissell  v.  Johnson,  1  Greenes 
Ch.  Rep.  154.     Chirney  et  ah  v.  Langland,  b  B.^  Aid.  880.) 

&  Stevens,  for  the  defendants.  Upon  the  facts  and  the  find- 
ing of  the  jury,  upon  both  trials,  the  defendants  are  entitled  to 
a  decree  declaring  both  deeds  valid,  and  dismissing  the  bill  with 
costs.  I-  There  is  no  question  as  to  the  deed  to  David  Russell. 
The  verdict  establishing  the  validity  of  that  deed  has  been 
affirmed  by  the  court  of  chancery,  and  is  conclusive  upon  the 
parties.  II.  The  validity  of  the  deed  to  Alida  Russell  has  bee|L 
fully  established  by  one  verdict,  and  two  out  of  three  of  the  alle- 
gations against  its  validity,  have  been  found  in  favor  of  its  valid- 
ity by  a  second  jury ;  and  the  third  issue  relating  to  the  validity 
of  that  deed,  has  been  found  by  the  jury  against  the  defendants 
without  any  pretense  of  evidence  to  justify  that  finding.  (1.) 
That  issue  was,  whether  the  signature  of  Cornelius  Lansing  to 
that  deed,  was  procured  and  obtained  by  compulsion  or  by  the 
fraudulent  management  and  imposition  of  the  said  David  Rus- 
sell and  Alida  his  wife,  or  either  of  them,  or  by  some  other  per- 
son by  the  procurement  of  said  David  Russell  and  Alida  his  wife, 
or  one  of  them.  (2.)  There  is  no  pretense  of  evidence,  that  Mrs. 
Russell  or  any  ^person  by  her  procurement,  obtained  the  signa- 
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tare  to  this  deed  by  compulsion  or  any  fraudulent  management 
or  imposition.  (3.)  There  is  no  evidence  that  David  Russell,  or 
any  person  by  his  procurement,  obtained  the  signature  to  that 
deed  by  compulsion  or  any  fraudulent  management  or  imposition. 
The  presumption  of  law  is  that  he  did  not.  The  law  presumes 
every  man  to  be  guiltless  of  fr^ud,  free  from  all  guile  ;  and  this 
presumption  will  prevail  and  protect  those  attempted  to  be 
charged  with  fraud,  until  it  is  repelled  by  clear  and  unequivocal 
evidence  of  guilt.  And  this  evidence  must  consist  of  either  di- 
rect proof  of  fraud,  or  proof  of  such  circumstances  as  are  neces- 
sarily inconsistent  with  the  innocence  of  the  party  accused. 
{Kinlock  v.  Palmer,  1  Mills'  S.  Car,  Rep,  224.  Fort  v.  Mes- 
tat/er,  10  Martin,  349.  Livingworth  v.  Fox^  2  Bay,  520, 521. 
Williams  v.  E,  India  Co.  3  East,  192.  Thurtell  v.  Beavr 
mont,  1  Bing,  839  ]  S,  C.  S  Com,  L.  Rep.  337.)  In  addition 
to  this  presumption  we  have  clear  evidence,  sustained  by  the  ver- 
dicts of  two  juries,  that  the  grantor  was  of  sound  mind,  and  capa- 
ble of  understanding  what  he  did ;  and  the  testimony  of  one  in- 
telligent witness,  who  was  a  witness  to  the  execution  of  the  deed, 
that  the  grantor  freely  and  voluntarily,  and  at  his  own  motion, 
executed  the  deed  with  a  full  knowledge  and  understanding  of 
it6  contents,  purport  and  effect.  There  is  no  evidence  on  the 
part  of  the  complainants,  sufficient  to  countervail  this  presump- 
tion of  law,  and  this  strong  and  unequivocal  evidence  in  favor  of  ^ 
the  innocence  of  the  defendant  David  Russell.  There  is  no 
pjToof  that  Mr.  Russell  made  or  attempted  to  make  any  misrep- 
resentations to  the  grantor.  Mr.  Russell  claimed  that  he  paid, 
or  nearly  paid,  the  grantor  for  all  his  advances,  and  upon  that 
ground  claimed  a  reconveyance  of  the  Salem  farm.  He  proved 
that  he  had  paid  him  large  sums  of  money  prior  to  Nov.  1837, 
and  that  in  October  or  November,  1837,  he  paid  him  $2700,  and 
took  from  the  decedent  a  receipt  in  writing,  that  only  $500  was 
in  arrear.  In  corroboratidn  of  this  fact,  the  decedent  oh  the  23d 
May,  1838,  delivered  over  to  Mr.  Alvord  all  his  demands,  in- 
cluding demands  against  his  other  relatives,  but  none  against 
Russell.  Also  the  leases  held  by  him,  but  no  leases,  from  the 
tenontB  on  the  Salem  farm.    Mr.  Allen  testifies,  that  in  Nov. 
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1837,  the  decedent  directed  him  to  collect  no  more  rents  on  that 
farm,  bat  to  let  Mr.  Bussell  have  the  management  of  it.  And 
Mr.  BoBBell  did,  that  fall,  lease  the  whole  farm  to  different  ten- 
ants, in  his  own  name,  and  soon  after  made  large  and  expenaive 
improvements.  Under  these  circumstances  Mr.  Russell's  claim- 
ing a  reconveyance  of  the  farm,^was  simply  and  only  what  he 
had  a  right  to  do.  Besides,  the  declaration  of  the  grantor,  in  the 
deed  to  his  daughter,  of  what  its  object  was,  is  cogent  proof  that 
he  had  been  repaid  his  advances,  when  it  is  proved  that  he  knew 
the  contents  of  this  deed.  III.  The  issues  awarded  by  the  court 
of  chancery,  being  solely  for  tiie  purpose  of  informing  the  con- 
science of  the  court,  the  court  may  without  ordering  a  third  trial 
^rant  the  relief  sought  by  this  branch  of  the  motion,  notwith- 
standing the  verdict  on  the  third  issue,  when  it  ia  most  apparent 
that  that  verdict  is  not  warranted  by  the  evidence.  If  the  court 
should  by  possibility  be  against  the  defendants  upon  the  first 
point,  then  we  submit  that  the  defendants  are  entitled  to  a  de- 
cree, establishing  the  deed  to  D.  Bussell,  and  also  the  deed  to 
Alida  Bussell,  except  as  to  the  mattei'of  the  third  issue,  and  as 
to  that  issue  the  defendants  are  entitled  to  a  new  trial.  (1.)  As 
to  the  deed  to  D.  Bussell,  there  is  no  question  of  its  validity. 
(2.)  As  to  the  deed  to  Alida  Bussell,  its  validity  has  been  es- 
tablished by  the  verdict  of  one  jury,  and  by  the  verdict  of  a 
second  jury,  except  as  to  the  question  involved  in  the  third  issue. 
There  is,  therefore,  no  ground  or  reason  for  keeping  the  litiga- 
iion  open  as  to  the  first  and  second  issues  on  that  deed,  and  the 
jiew  trial  should  be  awarded  solely  as  to  the  third  issue.  The 
defendants  should  not  be  put  to  the  expense  of  bringing  the  first 
and  second  issues  to  trial  a  third  time,  when  two  juries  have 
found  in  their  favor  as  to  those  issues.  (8.)  A  new  trial  should 
be  granted  as  to  the  third  issue. 

By  the  Court,  Willard,  P.  J.  I.  The  verdict  of  the  jury 
en  the  first  trial  having  been  in  favor  of  the  defendants  on  a& 
the  issues,  and  the  chancellor  having  refused  to  grant  a  new 
trial,  BO  far  as  the  deed  to  David  Bussell,  of  the  Salem  farm,  is 
ooncermed,  this  oonrt  oaiinot  isgulsrly,  while  that  ordit  is  in 
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force^  entertain  a  motion  to  set  aside  that  deed.  Had  the  chan- 
cellor continued  in  office,  he  certainly  would  not  have  listened  to 
a  motion  of  this  kind.  On  a  proper  state  of  facts,  he  might  have 
permitted  a  rehearing,  if  the  application  for  that  purpose  had 
been  made  in  time.  This  court,  having  succeeded  to  the  juris- 
diction of  the  late  court  of  chancery,  should  not  lightly  and  ca- 
priciously depart  from  the  former  practice.  Whatever  might  be 
the  power  of  the  court  over  the  verdict,  and  conceding  that  it 
ean  disregard  the  verdict  and  grant  relief  against  the  finding  of 
the  jury,  it  is  believed  no  case  can  be  found  where  it  will  disre- 
gard its  own  solemn  decision  made  upon  a  full  argument  of  the 
cause. 

Although  much  of  the  evidence  on  the  last  trial  would  have 
been  applicable  to  a  trial  of  the  issues  as  to  botfi  deeds,  yet  the 
last  verdict  had  reference  to  the  deed  to  Alida  Russell,  alone. 
The  testimony  taken  on  the  trial  of  that  issue  does  not  lay  the 
foundation  for  a  motion  to  vacate  another  deed,  upon  the  validity 
of  which  the  jury  have  expressed  no  opinion.  The  question  with 
respect  to  the  validity  of  the  deed  to  Mr.  Russell,  for  the  Salem 
farm,  was  disposed  of  by  the  chancellor,  and  it  cannot  be  re- 
vived in  this  way,  if  it  can  be  at  all.  * 

11.  The  motion  of  the  defendants  to  declare  both  deeds  valid 
cannot  be  granted.  Even  if  both  verdicts  had  been  in  favor  of 
the  defendants,  they  would  not  have  been  entitled,  under  the 
pleadings,  to  any  affirmative  relief.  The  dismissal  of  the  bill 
with  costs,  is  all  they  pray  for  in  their  answer,  and  is  the  high- 
est relief  that  the  practice  of  the  court  justifies.  The  effect 
indeed  of  such  decree  would  indirectly  affirm  the  validity  of  the 
deeds,  and  would  probably  bo  a  bar  to  another  action  for  the 
flame  premises,  either  at  law  or  in  equity.(a)  It  would  require 
a  very  strong  case  to  induce  the  court  to  disregard  the  verdict 
of  a  jury  and  grant  a  decree  in  opposition  thereto. 

III..  The  important  question  is  whether  there  is  a  sufficient 
ground  disclosed  in  the  case  to  call  for  the  interference  of  the 
court  with  the  verdict  for  the  plaintiffs  on  the  last  issue* 

(a)  This  point  was  expressly  decided  by  the  court  of  appeals  in  Burhatu  V. 
Van  ZmU^  Januixy  teim,  1868,  after  this  opialoa  was  written. 


520        CASES  IN  THE  SUPREME  GOUBT. 


Lansing  v.  Bussell. 


The  present  controversy  being  between  persons  standing  in 
the  same  relation  to  the  testator,  the  plaintiffs  claiming  under  a 
will  and  the  defendants  under  a  deed  from  the  same  testator, 
alledged  to  have  been  made  after  the  will,  it  is  not  controlled 
by  the  English  practice  by  which  they  never  bind  the  inherit- 
ance by  a  single  verdict,  on  an  issue  devisavit  vel  non.  With 
them  the  heir  is  the  favored  party,  and  the  presumption  is 
against  any  disposition  of  the  estate  which  interferes  with  the 
regular  course  of  descent.  In  the  present  case  the  law  makes 
no  presumption  in  favor  of  the  grantee,  over  the  devisee.  The 
cause  must  therefore  be  determined  by  the  evidence.  The  court  is 
not  bound  to  grant  a  new  trial,  because  the  verdict  on  the  former 
trial  was  the  other  way.  The  result  of  the  cause  does  not  de- 
pend upon  the'  number  of  successive  verdicts  which  may  be 
given. 

As  the  object  of  a  feigned  issue  is  to  satisfy  the  conscience 
of  the  court,  a  new  trial  should  not  be  ordered  if  the  trial  has  been 
fairly  conducted,  and  the  conclusion  of  the  jury  is  the  same  as  the 
court  itself  would  have  come  to,  upon  the  evidence  in  the  cause. 
It  is  quite  clear  that  in  reviewing  such  a  case,  tlie  court  is  not  bound 
by  4he  same  rules  that  prevail  on  bills  of  exceptions^  In  the 
latter  case  the  object  is  to  correct  the  errors  of  the  judge  at  nisi 
prius  in  matters  of  law,  which  are  prejudicial  to  the  party  ex- 
cepting. No  more  of  the  testimony  is  set  forth  than  is  sufficient 
to  show  the  materiality  of  the  decision  complained  of.  But  in 
a  motion  for  a  new  trial  on  a  case,  and  especially  when  the  ob- 
ject is  to  set  aside  a  verdict  on  a  feigned  issue,  the  whole  evi- 
dence is  set  forth  ^t  large.  If  the  court  can  see,  from  the  whole 
case,  that  no  error  has  been  committed  by  the  presiding  judge, 
either  in  admitting  or  excluding  evidence,  or  in  his  charge  to  the 
jury,  prejudicial  to  the  complaining  party,  and  if  upon  the  whole 
case  the  verdict  appears  to  be  right,  even  though  some  errone- 
ous decisions  may  have  been  made,  the  court  will  not  grant  a 
new  tfiaL  {See  Winchelsea  v.  Wauchope^  3  JRtisseU,  441 ; 
Gumey  v.  Langlands,  5  Barn,  ^  Aid-  330.) 

Aqcording  to  the  well  settled  rules  of  law  the  court  never  sct6 
aside  a  verdict  because  it  is  against  the  weight  of  evidence,  un- 
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le88  there  is  a  clear  and  decided  preponderance  of  eyidence 
against  the  verdict.  (  Ward  v.  Center^  3  Jbkn.  271.  Doug-' 
lass  y.  Taucey,  2  Wend.  852,  856.  Eaton  v.  Benton,  2  HiU, 
578.    Hammond  v.  Wadhamsj  5  Mass.  Rep.  353.) 

Much  of  the  evidence  alledged  to  have  heen  improperly  ad- 
mitted bore  upon  the  issue  of  forgery  alone.  As  the  jury  found 
that  issue  in  favor  of  the  defendants,  it  is  not  perceived  how 
they  were  prejudiced  by  it.  Both  deeds  were  made  at  the  same 
time,  and  are  alledged  to  have  been  made  by  the  same  grantor, 
or  to  have  been  forged  by  the  same  defendant.  On  the  trial  of 
an  issue  as  to  the  forgery  of  the  one,  evidence  tending  to  show 
the  forgery  of  either  was  admissible.  The  rule  is  the  same  in 
civil  actions  that  prevails  on  the  trial  of  indictments  for  forgery, 
where  it  is  every  day's  practice  to  receive  evidence  of  the  pris- 
oner's having  uttered  other  forged  notes  of  the  same  kind. 
(1  PhU.  Ev.  179.  Cowen  ^  HilPs  Notes,  p.  464.  Cory  v. 
Hotailing,  1  BUI,  811.     Olmsted  v.   The  Same,  Id.  817.) 

The  evidence  that  was  excluded  was  immaterial  to  the  issue 
which  the  jury  found  against  the  defendants.  Had  it  been 
admitted  the  verdict  would  have  been  the  same. 

The  general  scope  of  the  charge  was  certainly  favorable  to 
the  defendants  on  the  two  first  issues,  and  the  verdict  was  in 
their  favor.  On  the  other  issues  the  judge  commented  at  large 
upon  the  evidence,  and  submitted  it  to  the  jury  without  any 
controlling  direction.  It  is  well  settled  that  an  exception  can- 
not be  taken  to  a  mere  commentary  on  the  evidence.  The  jury 
listen  to  the  remarks  of  the  court  upon  the  testimony,  with  the 
deference  due  to  learning  and  experience,  but  with  a  perfect 
understanding  that  they  must  decide  upon  matters  of  fact  ac- 
cording to  their  own  convictions.  It  is  only  when  the  judge 
has  plainly  misled  the  jury  as  to  the  tendency  and  effeot  of  the 
evidence,  or  has  given  them  some  erroneous  rule  for  their  guid- 
ance in  matters  of  law,  that  the  court  is  required  to  interfere 
and  award  a  new  trial.  I  perceive  nothing  essentially  wrong 
in  this  part  of  the  charge,  or  in  the  refusal  to  charge  as  re^- 
quested.    The  general  tone  of  the  charge  was  fair,  and  not  eal- 

VoL.  xra.  S< 


522        CASES  IN  THE  SUPREME  COURT. 

Lansing  v.  Russell. 

culated  to  mislead.  This  will  be  manifest  when  we  adrert  fo 
Borne  other  features  in  the  case. 

The  chancellor,  in  his  opinio^  delivered  on  awarding  a 
second  trial  of  the  issues  as  to  the  deed  to  Mrs.  Russell,  of  the 
homestead,  observes  that  under  the  circumstances  of  this  case, 
and  the  situation  in  which  Mrs.  Lansing  then  was,  the  defend- 
ants were  bound  to  show  how  the  shares  of  the  estate  were  to 
be  made  equal  among  the  several  children  of  the  deceased,  by 
the  giving  of  that  deed,  and  the  chancellor  expressed  the  opinion 
that  the  old  gentleman  did  not  understand  the  nature  of  that 
deed.  The  facts  bearing  upon  this  question  were  fairly  sub- 
mitted by  the  judge  to  the  jury,  and  they  were  told  that  if  no 
explanation  had  been  pven  in  accordance  with  the  decision  of 
the  chancellor,  they  should  find  for  the  defendants.  We  may 
infer  from  the  verdict  that  the  explanations  were  not  satisfac- 
tory.   Here  in  my  judgment  is  the  stress  of  this  case. 

The  testator  had  in  1836  made  his  last  will  and  testam^it, 
which  was  republished  with  a  codicil  in  July,  1837.  The  ap- 
parent object  of  the  will  was  to  divide  the  one  half  of  the  income 
of  his  large  estate  equally  among  his  children  during  their  lives, 
and  the  body  of  the  estate  among  his  grandchildren  per  stirpesj 
for  ever.  He  was  at  that  time  of  sound  mind  and  memory,  and 
confessedly  competent  to  dispose  of  his  estate  by  will.  The 
evidence  discloses  that  the  will  was  in  conformity  to  his  often 
expressed  opinions,  and  that  he  subsequently  declined  to  make 
any  alterations  in  it.  The  deed  to  Mrs.  Russell  of  the  home- 
stead, now  in  question,  purports  to  have  been  made  on  the  SOtfa 
of  November,  1841.  It  deranges  the  whole  plan  of  the  will, 
evexi  if  it  be  true  that  the  testator  had  erroneously  charged  to 
the  share  of  Mrs.  Russell  the  sum  of  ten  thousand  dollars.  It 
purports  on  its  face  to  be  a  gratuity ;  and  to  be  made  for  the 
purpose  of  placing  the  grantee  upon  the  footing  of  equality 
with  the  other  children  of  the  grantor.  It  is  wholly  in  the 
land-writing  of  ]y&.  Russell,  the  husband  of  the  grantee,  and 
)>urports  to*be  signed  by  the  grantor  with  his  mark,  and  was 
witnessed  only  by  Wm.  A.  Russell,  a  son  of  the  grantee,  and 
grandson  of  the  grantor.    At  the  date  of  the  instrument;  the 
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^mtor  iras  in  the  ninetieth  year  of  hia  age.  He  was  partly 
deaf,  and  nearly  blind,  He  was  unable  to  cut  up  his  food,  or 
to  dress  himself,  without  help.  He  ate  his  food  with  fais' 
fingers  when  it  was  not  fed  to  him  by  his  attendants;  and 
was  led  from  room  to  room  by  them.  He  was  afflicted  with 
A  eancer  on  his  lip  which  at  length  ate  into  the  inside  of  his 
<eheek,  and  finally  appeared  on  the  outside,  and  occasioned  hijs 
4eath.  It  was  attended  with  constant,  and  at  times,  excru- 
Kciating  pain ;  and  his  physician  administered  to  him  heni>ane 
or  morphine  in  quaadtities  sufficient  to  produce  stupor,  and  as 
-often  as  the  pain  ensued.  He  expired  on  the  23d  of  April, 
1842.  Until  the  year  18S8  Mr.  Lansing  managed  his  large  es- 
'tate  himself.  In  that  yes^  he  placed  «U  his  papers  and  business 
-ooncems  in  the  hands  of  his  son-in-law,  Mr.  Alyord,  with  in* 
structions  how  to  dispose  of  the  income  of  his  estate.  JFrom 
that  time  he  transacted  no  kind  of  business,  unless  advised  by 
Mr.  Alvord,  and  occasionally  by  his  son  Jacob. 

The  jury  have  indeed  found  that  Mr.  Lansing  on  the  80th  of 
Nov.  1841,  had  sufficient  capacity  to  make  a  deed,  and  that  the 
4eed  in  question  was  not  a  forgery.  But  the  circumstances  of  the 
•case  are  -suoh  that  some  further  explanation  may  fairly  be  required 
of  Mr.  Brussell,  besides  the  testimony  of  his  son.  The  deed  io 
Mrs.  Brussell  is  in  the  nature  oi  a  testamentary  instrument.  It 
-alters  the  testator's  will,  in  favor  of  the  grantee,  io  the  extent 
of  the  value  of  the  homestead.  Had  this  deed  been  a  codkdl, 
it  could  not  have  been  upheld,  without  further  proof,  even  if 
the  statute  did  not  require  more  than  a  single  witness.  An 
instrument  prepared  by  the  husband  of  the  devisee  .and  wit- 
4iessed  only  by  his  son  could  mev^  he  established  as  the 
will  of  a  testator  in  the  then  condition  of  Mr.  Lansit^g, 
without  proof  of  prior  instructions,  or  evidenoe  of  some  known 
and  declared  change  of  purpose  in  the  testator,  or  some  sub- 
sequent recognition  of  it  by  him.  The  presumption  as  al- 
ways strong  against  an  act  done  by  the  agency  of  the  par:^ 
benefited.  By  the  civil  law  such  act  was  absolutely  de- 
feated. {Dig.  lib,  34,  tii,  8.  ''  De  eo  quod  quis  sibi  ad^eri/h 
^  m ie$tame9Uo")    Our  own  law  does  not  invalidate  this  apt. 
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provided  the  intention  can  be  fairly  dednced  from  other  cironm* 
stances.  It  calls,  however,  for  more  proof,  than  the  proof  of  the 
fad  of  signing.  The  presumption  is  against  the  instnunent. 
{See  BUlinghurst  v.  Tickers,  1  PhU.  187 ;  Parke  v.  QHcrf, 
2  Id.  823 ;  Barton  y.  Bobbins,  note  to  Fawcett  r.  Jones,  8  PhiL 
456;  Jhgraham  v.  Wyatt,  1  Hogg.  882,  884;  joiw^c  y. 
Murk,  Id.  620 ;  2  Paige,  147.)  Why  were  not  the  attendants 
of  Mr.  Lansing,  one  or  both  of  them,  called  as  witnesses  to  the 
deed?  They  were  both  in  the  house,  and  were  better  able  to 
judge  of  his  capacity  than  any  other  person.  Why  was  not  a 
disinterested  scrivener  employed  to  draw  the  deed  and  to  super* 
intend  its  execution?  The  omission  of  these  precautions  oasts 
suspicion  over  the  transaction.  W^  look  in  vain  in  the  case 
for  any  satisfactory  explanation  of  this  departure  from  the  course 
which  ordinary  prudence  would  have  dictated. 

Conceding  that  Mr.  Lansing  had  sufficient  capacity  at  that 
time  by  the  aid  of  his  friends  to  make  a  deed  or  a  will,  still  it 
must  be  admitted  that  he  was  in  a  condition  in. which  he  might 
easily  have  been  made  the  victim  of  firaud  or  undue  influence. 
He  had  arrived  at  an  age  when  we  are  told  "  all  is  labor  and 
sorrow,"  and  when  even  ''the  grasshopper  is  a  burden."  His 
will  could  be  more  readily  controlled,  his  fears  excited  and  his 
free  agency  destroyed,  than  when  in  health.  The  acts  of  the 
aged,  d<me  in  moments  of  helplessness  and  decrepitude,  espe- 
cially when  conflicting  with  known  opinions  deliberately  formed 
in  health,  should  be  watched  with  jealousy. 

It  was  not  necessary  to  impute  either  perjury  or  forgery  to 
the  witness  William  A.  Bussell.  The  surrounding  circumstances 
called  for  some  further  evidence  on  the  part  of  the  defendants 
than  that  witness  disclosed.  These  circumstances  were  sufficieat, 
without  explanaticm,  to  raise  the  presumpdon,  either  that  the 
grantor  did  not  understand  the  deed,  or  that  he  was  induoed  to 
assent  to  it  by  undue  influence.  What  passed  between  Mr.  Eee- 
•ell  and  Mr.  Lansing,  before  the  witness  came  into  the  rooa, 
-eould  not  be  known  to  him.  An  influence,  therefore,  may  bttve 
been  exerted  of  which  he  was  ignorant. 

But  supposing  the  testimony  of  Wm.  A.  Bussell  oomm  the 
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whole  case,  the  circumstances  already  alluded  to,  and  others 
which  will  be  noticed,  are  inconsistent  with  the  hypothesis  that 
iiie  old  gentleman  understood  the  deed  as  a  cpnveyance  of  the 
homestead  to  Mrs.  Russell.  If  the  transaction  actually  occurred 
as  the  witness  relates  it,  why  was  it  not  announced  to  the  other 
heirs,  before  the  death  of  the  testator,  or  at  least  at  the  time 
when  the  will  was  opened  after  the  funeral?  Mrs.  Russell  was 
present  at  that  time,  and,  according  to  the  testimony  of  the  wit- 
ness, faiew  of  the  existence  of  the  deed.  Why  did  she  not  men- 
tion it  then,  or  at  least  to  her  son-in-law  Mr.  Allen,  with  whom 
she  returned  to  Salem?  Why  did  Mr.  Russell  settle  with  the 
estate  for  his  share  and  keep  the  relatires  in  ignorance  of  a  tadb 
80  important  as  the  deed  in  question? 

These  circumstances  and  numerous  others  made  it  a  question 
for  the  jury,  whether  the  deed  was  fairly  obtained  or  not  It 
was  for  them  to  say,  whether  the  presumptions  against  its  yalid- 
ky  were  countervailed  by  the  single  oath  of  William  A.  Russell. 
Qliey  had  a  right,  perhaps,  to  find  either  way.  They  found 
against  the  deed,  and  we  cannot  disturb  their  verdict  as  one 
against  evidence,  or  even  against  the  weight  of  evidence.  Nor 
is  the  decision  of  the  jury  against  the  deed  now  in  question  in- 
consistent with  that  of  the  former  jury  and  of  the  chancellor  in 
upholding  the  deed  to  Mrs.  RusseU  of  the  Salem  farm.  K  the 
verdict  bad  been  adverse  to  the  deed  on  the  issues  of  incapacity 
or  forgery,  it  is  obvious  that  the  same  evidence  which  led  to 
such  result,  must-  have  been  alike- fatal  to  both  deeds.  If  Mr. 
Lansing  had  not  sufficient  capacity  to  execute  the  one,  he  could 
not  have  executed  the  other,  as  both  were  made  at  the  same  time. 
'If  ihe  one  was  a  forgery  the  other  was  a  forgery  also.  But  in 
truth  the  two  deeds  rest  for  their  support  on  different  grounds. 
That  of  the  Salem  farm  was  an  ordinary  conveyance,  and  might 
be  executed  by  Mr.  Lansing,  without  disturbing  the  arrange- 
ments of  his  will.  The  idea  of  such  a  deed  was  by  no  means  a 
novelty,  for  it  had  often  been  the  subject  of  conversation  between 
the  parties.  Although  the  evidence  of  the  payment  of  the  ocn- 
sideration  by  Mr.  Russell  is  slight,  yet  there  was  s<nne  evidenee 
upon  which  the  jury  might  lawfully  rest,  and  there  wexe  strong 
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probabilities  in  its  favor.  It  was  a  common  business  afiair.  But 
with  respect  to  the  other  deed,  the  presumptions  are  all  the  other 
way.  It  was  nnusaal  in  its  form,  and  complicated  in  its  stroc- 
tore.  It  disturbed  the  harmony  of  the  wiUL  It  was  never  re- 
cognized by  the  testator  in  any  subsequent  conversation,  nor 
was  its  intended  execution  the  subject  of  any  previous  remark 
by  him.  The  recited  motive  for  its  execution  has  not  been  proved 
by  any  evidenoe  out  of  the  deed  itself.  And  it  is  attended  witii 
all  the  circumstances  of  doubt  and  suspicion  which  have  already 
been  sufficiently  dwelt  upon. 

On  the  whole,  I  think  the  motion  to  set  aside  the  verdict  and 
for  a  new  trial  on  the  last  issue  should  be  d^ed. 

There  must  be  a  decree  dismissing  the  bill  as  to  the  Salem 
farm,  and  setting  aside  the  deed  of  the  Lansmgbur^  homestead. 

Neither  party  to  have  costs  as  against  the  other. 

[Franklin  General  Term,  July  6, 1862.  "  WtUard^  Hand  and  Cadiff  Jnstices. 
C.  L.  Allen,  J.  being  related  to  some  of  the  partieSi  took  i^  jMirt  in  the  de- 
cision.] 


Van  Horne  vs.  Everson  and  others. 

A  person  who  has  a  daty  to  perform  in  respect  to  a  mortg^e  and  the  premises 
covered  by  it,  which  is  inconsistent  with  the  character  of  a  pmchaser — ^viz. 
to  pay  the  mortgage  debt  and  prevent  a  sale — will  not  be  permitted  to  neg- 
lect that  dnty,  and  npon  a  sale  of  the  property  at  a  sale  mider  a  statutory 
foreclosure  of  the  mortgage,  to  purchase  the  same  and  hold  it  fbr  his 
own  benefit.  That  would  be  allowing  him  to  take  advantage  of  his  oica 
wrong, 

AcportliDgly,  where  the  plaintiff  gave  a  bond  to  P.  to  secure  the  payment  of 
money  loaacd  to  him  by  F.,  and  procured  his  wife  and  G.  to  join  him  as 
his  mn-utif^,  in  executing  a  mortgage  to  F.  upon  property  belonging  to  0. 
and  tbc  pkintiff 's  wife,  as  collateral  security  for  the  payment  of  the  bondi 
and  t!m  plaintiff  neglected  to  pay  his  bond,  and  suffered  the  premises  to 
be  Advert  1 3cd  and  sold  under  the  mortgage,  and  became  himself  the  pup- 
cbn^er  at  the  sale ;  Helrl^  that  as  against  his  wife  and  G.,  and  those  claiming 
through  or  under  thcra,  the  plaintiff  acquired  no  title  to  the  mortgaged 
premises  by  his  purchase. 
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Vhen  A  wife  becomes  surety  for  her  husband,  by  making  a  valid  lien  upon 
her  own  property  or  estate,  she  is  entitled  to  the  same  equitable  rig^hts  as 
other  sureties. 

An  action  to  recover  the  possession  of  real  estate,  and  damages  for  the  with- 
holding thereof,  cannot  be  maintained  against  persons  who  are  not  in  pos- 
sesion of  the  premises,  and  who  never  have  been  in  possession,  nor  received 
the  rents  and  profits,  since  the  plaintiff  acquired  an  interest  therein. 

This  action  was  brought  to  recover  real  property,  with  dam- 
ages for  withholding  the  same.  The  facts  of  the  case  were 
these:  In  October,  1843,  the  plaintiff  applied  to  George  D. 
Ferguson  for  a  loan  of  $1100,  and  on  the  25th  day  of  that 
month  he  gave  his  bond  to  the  said  George  D.  Fergnson,  in  the 
penalty  of  $2200,  conditioned  to  pay  $1100,  in  one  year  from 
the  date,  with  the  interest  thereon  payable  semi-annually.  As 
collateral  security  for  the  payment  of  the  money  John  Gross 
and  Jane  Van  Home,  the  wife  of  the  plaintiff,  and  with  his  con- 
sent, joined  in  executing  a  mortgage  of  the  premises  in  question 
to  the  said  George  D.  Ferguson.  The  plaintiff  signed  the  said 
mortgage.  John  Gross  owned  the  premises  for  the  life  of  the 
plaintiff,  and  his  wife  owned  the  remainder,  in  fee.  The  plain- 
tiff neglected  to  pay  the  bond,  and  on  the  4th  of  April,  1850, 
Ferguson  assigned  the  bond  and  mortgage  to  Edward  T.  Schenck, 
in  consideration  of  $1850.  Schenck  regularly  advertised  and 
sold  the  premises  on  the- 3d  of  July,  1850,  and  they  were  bid 
off  by  the  plaintiff,  and  the  necessary  aflSdavits  were  made  and 
filed  to  show  that  the  plaintiff  was  the  purchaser  at  such  sale. 
John  Gross  died  on  the  19th  of  October,  1843,  leaving  a  will 
by  which,  among  other  things,  he  gave  his  son  John  Henry 
Gross  all  his  personal  property,  and  appointed  him  and  John  J. 
Boshart,  his  son-in-law,  executors  of  his  will.  The  will  was  duly 
proved,  and  the  said  John  Henry  Gross  was  duly  qualified  as 
such  executor ;  and  he  on  the  23d  day  of  February,  1849,  sold 
all  his  right  and  interest  in  the  premises  to  John  F.  Yates. 
Yates  died  intestate  in  July,  1849,  and  letters  of  administration 
on  his  estate  were  granted  to  the  defendants  John  I.  Davis  and 
Mary  C.  Yates.  They,  on  the  1st  of  April,  1850,  by  an  agree- 
ment under  seal,  agreed  to  convey  all  their  interest  in  the  prem- 
ises, and  some  other  property,  to  the  defendant  John  Eversoni 
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for  the  sum  of  ^1200,  to  be  pud  as  follows :  $400  cash,  and 
the  residue  in  two  equal  annual  payments  with  annual  interest 
On  the  execution  of  the  agreement  he  paid  $400  and  took  pos- 
session of  the  property.  On  the  1st  of  May,  1850,  he  assigned 
his  interest  in  the  said  agreement*  to  the  defendant  John  H.  S. 
Everson  for  $400.  The  plaintiff  gave  some  evidence  of  the 
value  of  the  rents  and  profits.  There  was  no  evidence  that  the 
defendants  John  I.  Davis  and  Mary  C.  Yates  had,  at  any  time 
after  the  purchase  by  the  plaintiff,  been  in  possession  of  the 
premises,  or  received  the  rents  and  profits  thereof.  And  on 
tiiat  ground  their  counsel  requested  the  court  to  instruct  the 
jury  to  discharge  them.  The  court  refused  so  to  instruct  the 
jury,  but  decided  that  there  was  sufficient  evidence  to  authorize 
ike  plaintiff  to  recover  against  all  the  defendants ;  to  which  the 
counsel  for  the  defendants  excepted. 

■  The  court  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover  the  premises  described  in  the  complaint,  and  damages 
for  withholding  the  possession  thereof,  against  all  the  defend- 
ants ;  to  which  charge,  and  every  part  thereof,  the  counsel  for 
the  defendants  excepted. 

The  counsel  for  the  defendants  requested  the  court  to  charge 
the  jury  that  the  mortgage  under  which  the  plaintiff  claimed 
title,  having  been  given  by  Gross  at  the  request  of  the  plaintiff, 
to  secure  a  loan  to  the  plaintiff,  and  for  his  benefit,  as  against 
Gross  and  those  claiming  through  or  under  him,  the  plaintiff 
acquired  no  title  to  the  mortgaged  premises  by  his  purchase 
thereof  on  the  sale  under  and  by  virtue  of  the  foreclosure  of  said 
mortgage.  The  court  refused  so  to  charge,  and  the  counsel  for 
the  defendants  excepted.  The  counsel  for  the  defendants  John 
L  Davis  and  Mary  C.  Yates  requested  the  court  to  charge  the 
jury  that,  the  plaintiff  having  failed  to  show  that  those  defendants 
were  at  any  time  since  the  said  mortgage  foreclosure,  ever  in 
possession  of  the  said  premises  or  any  part  thereof,  or  had 
claimed  or  exercised  any  control  over  the  same,  the  plaintiff 
could  not  recover  any  damages  against  them,  or  either  of  them, 
for  withholding  the  premises ;  which  the  court  refused  to  do, 
and  tibe  counsel  of  those  two  defendants  excepted. 
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The  jury  found  a  verdict  for  the  plaintiff,  for  the  prenisea 
described  in  the  complaint,  and  assessed  the  damages  of  the 
plaintiff,  for  the  withholding  thereof,  against  all  of  the  defend- 
ants^ at  $800 

E.  T.  Schenckj  for  the  plaintiff. 

R.  IL  Ottshney,  and  PkUt  Potter^  for  the  defendants. 

By  the  Courts  Oadt,  J.  The  most  important  question  in 
this  cause  is,  did  the  pisdntiff,  by  his  purchase,  acquire  any  title 
as  against  persons  claiming  under  Henry  Gross  ?  The  plain* 
tiff's  bond  to  George  D.  Ferguson,  the  mortgagee,  was  the  evi- 
dence, of  the  debt.  It  was  the  debt  of  the  plaintiff,  which  he 
was  bound  to  pay.  He  neglected  to  pay  his  bond,  and  for  that 
reason  the  assignee  of  the  bond  and  mortgage  advertised  and 
sold  the  mortgaged  premises,  and  the  plaintiff,  the  obligor,  bid 
more  t}ian  the  sum  due,  and  now  claims  that  he  acquired  a  valid 
title  to  the  estate  of  his. sureties.  If  that  claim  can  be  upheld, 
then  one  of  the  oldest  and  wisest  maxims  of  the  common  law — 
that  no  man  shall  take  advantage  of  his  own  wrong — must  be 
overruled,  and  a  man  must  hereafter  be  allowed  to  make  out  a 
good  title  through  his  own  turpitude  and  dishonesty.  In  this 
case  the  plaintiff,  the  obligor  in  the  bond,  was  under  as  strong  a 
legal  obligation  to  the  obligee  to  pay  the  debt  as  etndd  be  ere* 
ated.  And  as  to  his  sureties,  he  was  under  both  a  legal  and 
moral  obligation  to  pay  the  debt.  But  these  obligations  he 
disregarded,  and  seeks  to  establish  a  title  through  his  own  vio- 
lation of  duty.  I  cannot  persuade  myself  that  the  common  law 
can  sanction  such  palpable  injustice.  By  this  action  what  does 
the  plaintiff  say  to  his  surety?  He  says  ^' I  was  bound  to  pay 
my  bond.  I  had  in  my  pocket  money  enough  to  pay  it  three 
times  over.  I  intentionally  neglected  to  pay  it,  tlmt^the  land 
of  my  sureties  might  be  sold  to  me  at  a  sacrifice,  and  that  by 
paying  a  debt  due  from  me  I  might  acquire  their  estate."  Can 
the  common  law  allow  this  ? 

In  Tcrrey  v.  Bank  of  Orleans^  (9  Paige^  649,)  the  cAuuMdloTi 
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at  page  663,  held  "  that  no  party  can  be  permitted  to  purchafle 
an  interest  when  he  has  a  duty  to  perform  that  is  inconsistent 
with  the  character  of  a  purchaser."  In  that  case  the  Bank  of 
Orleans  had  taken  a  conveyance  of.  a  lot  of  land,  in  which  con- 
veyance it  was  recited  that  the  land  conveyed,  and  other  lots, 
were  subject  to  a  certain  mortgage,  a  part  of  which  the  bank 
was  to  pay.  The  bank  neglected  to  pay  the  interest,  and  the 
mortgage  was  foreclosed.  The  cashier  of  the  bank  attended  the 
sale  and  purchased  in  one  lot  for  the  Bank  of  Monroe,  and  for 
the  Bank  of  Orleans  what  belonged  to  that  bank,  and  for  him- 
self the  other  lot,  which  belonged  to  one  of  the  complainants. 
The  vice  chancellor  held  that  purchase  valid.  The  chancellor 
reversed  that  decree,  and  held  that  it  was  the  duty  of  the  bank 
to  have  paid  the  mortgages  and  prevented  the  sale ;  and  that 
Clark,  the  cashier,  was  the  agent  of  the  bank.  And  the  chan- 
cellor set  aside  the  conveyance  to  him,  and  decreed  that  he  and 
the  bank  should  release  that  lot  to  Torrey.  That  case  was  not 
80  strong  against  the  defendants  as  this  is  against  the  plaintiff. 
{See  Dickinson  and  wife  v.  Codwise  and  others,  1  Sandf.  Ch, 
Rep.  226,  and  cases  there  cited.)  It  is  difScult  to  imagine  a 
claim  more  inequitable  than  the  one  made  by  the  plaintiff  in  this 
ease.  He  refused  or  neglected  to  pay,  according  to  his  bond, 
and  in  consequence  of  that  neglect  the  land  of  his  sureties  was 
sold  and  he  purchased.  This  was  a  gross  fraud  on  his  part,  by  ' 
which  he  ought  not  to  be  benefited.  Although  his  wife  is  not 
a  party  to  this  suit,  it  is  well  enough  to  inqtiire  whether  he,  by 
neglecting  to  pay  his  bond,  has  acquired  a  title  to  her  remainder 
in  fee  ?  She  was  his  surety :  she  mortgaged  her  estate  to  secure 
the  payment  of  his  debt.  Neimceuncz  v.  Gahn,  (3  Paige^  614,) 
shows  that  when  a  wife  becomes  surety  for  her  husband,  by 
making  a  valid  lien  upon  her  own  property  or  estate,  she  is  ea- 
titled  to  the  same  equitable  rights  as  other  sureties.  That  case 
also  shows  that  when  a  surety  pays  the  debt  of  his  principal,  he 
has  a  right  to  be  substituted  in  the  place  of  the  creditor,  as  to 
all  his  remedies  against  the  principal  debtor  and  his  estate.  In 
that  case  the  wife  had  joined  the  husband  in  a  mortgage  of  her 
estate,  for  his  debt,  and  it  was  held,  on  a  bill  filed  against  both, 
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that  if  her  estate  was  sold  she  would  be  entitled  "to  a  decree  OYet 
against  her  husband.  If  in  this  case  the  mortgagee  had  filed  a 
bill  against  all  these  parties,  and  the  plaintiff's  wife,  to  foreclose 
the  mortgage,  his  wifa  and  the  other  defendants  in  this  suit 
would  have  been  entitled  to  a  decree  against  this  plaintiff,  for 
an  indemnity.  And  as  the  defendants  are  entitled  to  full  in- 
demnity from  the  plaintiff,  why  should  they  be  bound  to  have 
recourse  to  another  action,  when  a  judgment  in  their  favor  in 
this  action  secures  to  them  the  precise  indemnity  to  which  they 
are  entitled  ?  The  law  seeks  to  avoid  a  multiplicity  of  actions, 
when  perfect  justice  can  be  done  without.  And  now  there  is  no 
distinction  between  courts  of  legal  and  equitable  jurisdiction, 
and  the  defendant  ought  in  no  case  to  be  turned  round  to  anr 
other  action  when  perfect  justice  to  him  can  be  done  in  the  action 
in  which  he  is  defendant.  I  am  of  opinion  that  the  plaintiff 
ought  to  have  been  nonsuited  upon  that  ground,  and  that  a  new 
trial  ought  to  be  granted. 

There  is  another  ground,  however,  upon  which  a  new  trial 
ought  to  be  granted.  The  defendants  John  I.  Davis  and  Mary 
C.  Tates,  were  improperly  made  parties,  and  the  jury  ought  to 
have  been  instructed  to  discharge  them.  The  plaintiff,  in  his 
complaint  as  to  all  the  defendants,  alledged  that  they  were  wrong-* 
fully  in  possession  of  the  said  premises,  and  wrongfully  claimed 
a  right  thereto,  and  although  often  requested,  they  had  refused, 
and  still  refused  to  deliver  up  the  premises  to  the  plaintiff,  and 
that  the  plaintiff  had  sustained  damages  to  the  amount  of  $500, 
by  reason  of  the  defendants'  withholding  from  him  the  posses* 
•  sion  of  the  said  premises ;  and  the  plaintiff  demanded  judgment 
that  the  defendants  forthwith  deliver  up  to  him  the  possession 
of  the  said  premises.  This  is  the  plaintiff's  case  as  stated  in 
his  complaint.  The  defendants  John  I.  Davis  and  Mary  C. 
Yates  in  their  answer  deny,  among  other  things,  that  they  were 
in  possession,  or  had  received  any  rents  or  profits  from  the  prem- 
ises, since  the  plaintiff's  purchase.  An  issue  to  be  tried  was 
whether  the  defendants  John  I.  Davis  and  Mary  G.  Yates  were 
in  possession ;  and  another  was  whether  they  had  received  any 
rents  or  profits  after  the  plaintiff's  purchase.    There  was  no 
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evidence  tliftt  the  defendants  John  I.  Davis  and  Mary  C.  Tatei 
had  been  in  possession,  or  had  received  the  rents  and  profits 
after  the  phuntiff 's  purchase.  On  what  principle  of  law  could 
a  verdict  be  rendered  against  thran  ?  How  can  the  court  give 
judgment  that  these  defendants  do  forthwith  deliver  possession 
to  the  plaintiff?  As  to  the  defendants  Davis  and  Yates  ibej 
have  no  power  to  deliver  possession ;  and  why  should  judgment 
be  rendered  against  them  to  pay  $800  for  the  rents  and  profitSy 
when  they  never  -received  a  penny?  They  have  done  nothing 
since  the  plaintiff's  purchase,  to  his  prejudice. 

There  is  nothing  in  the  code,  unless  it  be  the  llOth^section, 
which  authorizes  a  party  not  in  possession  to  be  made  a  defend- 
ant in  an  action  to  recover  possession  of  real  estate.  By  that 
section  '^  any  person  may  be  made  a  defendant  who  has  or  daims 
an  interest  in  the  controversy,  adverse  to  the  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  and  settlement 
of  the  questions  involved  therein."  This  section,  I  suppose,  re- 
lates to  causes  which  formerly  belonged  to  the  court  of  chancery, 
and  requires  all  persons  to  be  made  parties,  so  that  a  complete 
decree  or  judgment  can  be  made.  By  section  122,  when  a  com- 
plete determination  of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  is  to  order  them  to  be 
brought  in.  This,  too,  relates  to  such  actions  as  formerly  be- 
longed to  the  court  of  chancery.  So  section  274  gives  to  the 
court  power  to  give  judgment  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
asits ;  and  to  determine  the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves.  This  is  a  power  which  form- 
erly belonged  to  the  court  of  chancery.  In  that  court  a  defend- 
ant might  insist  that  a  person  agunst  whom  he  might  hare  a 
remedy  over  should  be  brought  in  as  a  defendant.  And  formerly, 
in  a  real  action,  the  tenant  might  vouch  his  warrantor,  and  have 
a  remedy  over  in  the  same  action.  But  that  could /not  be  done 
in  a  possessory  action :  there  the  warrantor  was  brought  in,  not 
at  the  instance  of  the  demandant,  but  of  the  tenant  In  this 
tfiae  what  claim  had  the  plaintiff  against  John  I.  Davis  and 
Mary  C.  Tates  ?    They  never  had  possession  for  one  moment 
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after  the  plaintiff  profesBCS  to  have  parohased  the  prenuses. 
Kar  have  they  received  any  of  the  rents  or  profits.  They  if&re 
not  to  convey  the  premises  ^th  wanranty.  What  justice  is 
there  in  charging  them  $800  for  the  rents  ^d  profits  which 
they  did  not  receive  ?  They,  on  the  Ist  of  April,  1850,  agreed 
to  sell  all  their  interest  in  the  premises  to  the  defendant  John 
JBiverson,  aand  he  then  went  into  possession.  At  that  time  the 
plaintiff  had  no  pretense  of  right  to  the  premises,  and  they  had 
a  perfect  right  to  sell  their  interest.  And  by  agreeii^  to  sell 
it  they  did  no  wrong  to  the  plaintiff.  And  it  seems  to  me  that 
the  most  ingenious  counsel  would  find  it  impossible  to  state  a 
good  ^atne  of  action  in  favor  of  the  plaintiff,  against  the  defend- 
ants John  I.  Davis  and  Mary  G.  Yates,  and  confine  himself  te 
tiie  facts  in  the  case.  The  plaintiff  had  no  right  to  make  them 
parties,  in  order  to  give  the  other  defendants  a  remecty  over. 

I  am  therefore  of  opinion  that  as  to  the*  defendants  John  L 
Davis  and  Mary  G.  Tates,  there  was  error  in  ruling  that  the 
plaintiff  had  a  right  to  recover,  as  against  them ;  and  that  for 
that  cause,  if  for  no  other,  a  new  trial  ought  to  be  granted ;  tibe 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted 

'  [Franklin  Qenbril  Term,  July  5, 1852.  WiUard,  Hand,  Cody  and  C.  L, 
ABen,  Justices.] 
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Wbere  a  defense,  in  a  jnstice-B  conrt,  is  overruled  on  the  ground  that  it  is 
insufficiently  pleaded,  it  is  the  duty  of  the  justice  to  order  the  pleading  to« 
be  amended. 

And  after  having  permitted  the  defendant  to  present  his  defense,  he  should 
allow  him  to  perfect  his  pleading  for  that  purpose,  by  making  it  more  sp^ 
eiflc  and  certain,  if  necessary.  .^^ 

It  is  a  good  defense  to  an  action  on  a  promiasoiy  note,  that  it  was  gV^^or  the 
price  of  spiritous  liquors  sold  by  the  payee  without  license,  and  in  yiolatl<Si 
of  the  excise  law. 


534  OASES  IN  THE  SUPREME  COURT. 

Tnrck  v.  Richmond. 

This  suit  was  brought  in  a  justice's  court,  to  recover  upon  a 
promissory  note.  Issue  was  joined  on  the  17th  of  November, 
1849.  The  defendant's  answer  denied  the  complaint  and  set  up 
various  matters  iji  bar  of  the  demand.  The  defendant  procured 
an  adjournment  of  the  cause  until  the  1st  of  December  then  next, 
when  the  parties  appeared,  and  the  cause  was  again  adjourned, 
on  the  defendant's  motion,  until  the  14th  of  February,  1850, 
when  the  parties  again  appeared.  The  defendant  procured  a 
venire  to  be  issued,  and  then  the  defendant's  counsel  offered  to 
amend  his  answer  to  the  complaint  in  the  following  words,  to 
which  the  plaintiff's  counsel  objected.  "  The  defendant  also  an- 
swers that  the  consideration  for  said  note  is  illegal,  being  for  the 
sale  of  spiritous  liquors  by  the  said  William  Krows,  the  payee, 
he  having  no  license  for  the  sale  thereof,  either  grocer  license 
or  otherwise,  and  that  the  said  note  came  in  plaintiff's  possession 
after  maturity  and  without  consideration."  The  court  granted 
the  amendment  on  payment  of  the  plaintiff's  costs,  which  were 
$1,57.  The  plaintiff's  counsel  demurred  to  so  much  of  the  an- 
swer as  was  comprised  in  the  proposed  amendment,  on  the  ground 
that  it  was  immaterial,  and  contained  no  defense.  The  defend- 
ant joined  in  demurrer,  and  the  demurrer  was  sustained  by  the 
court.  The  venire  was  not  served,  for  the  want  of  a  constable. 
Between  one  and  two  o'clock  P.  M.  of  the  same  day,  the  parties 
appeared  before  the  justice,  and  the  defendant's  counsel  demand- 
ed a  new  venire,  which  was  issued  and  made  returnable  forth- 
with, and  delivered  to  a  constable,  w^o  served  the  same  and 
returned  it  with  a  panel  of  the  jurors'  names.  The  defendant 
then  tendered  to  the  justice  $1,57  for  the  plaintiff's  costs.  The 
justice  received  the  same,  and  handed  it  back  to  H.  D.  Van  Or- 
den,  the  defendant's  counsel,  who  took  it  up  from  the  table.  The 
money  was  not  tendered  until  after  the  allowance  of  the  demur- 
rer. The  defendant's  counsel  offered  another  amendment  in  the 
words  following :  "  The  defendant  amends  his  answer,  and  adds 
the  &ttik^ing ;  that  the  consideration  for  said  note  was  for  the 
9fXe  of  strong  or  spiritous  liquors  sold  by  the  said  William  Erows 
in  quantities  less  than  five  gallons  to  said  defendant  in  the  town 
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of  Sangerties  and  county  of  Ulster,  the  said  William  Krows,  at 
the  time  of  such  sale,  having  no  license  for  the  sale  thereof, 
either  grocer  or  tavern  license,  and  that  the  said  note  came  into 
the  possession  of  the  plaintiff,  and  he  hecame  the  owner  thereof 
(if  he  became  the  owner  at  all)  after  it  was  due  or  the  said  note 
was  past  maturity,  and  came  in  his  possession  without  consider- 
ation, the  said  note  having  been  canceled  as  aforesaid."  The 
court  refused  to  allow  this  amendment.  Nine  jurors  appeared 
and  answered.  The  jury  found  a  i;4rdict  for  the  plaintiff,  and 
the  justice  gave  judgment  for  $1^  damages  and  costs.  This 
judgment  was  affirmed  by  the  Ufcter  county  court,  on  appeal, 
and  the  defendant  appealed  to  this:;Court. 

T.  B.  Gates^  for  the  plaintiff.     \ 

E.  WhitakeTj  for  the  defendant.   ' 

By  the  Court,  Parker,  J.  If  the  justice  had  refused  leave 
to  make  the  first  amendment,  perhaps  no  advantage  of  such  refu- 
sal at  that  stage  of  the  cause  could  have  been  taken,  on  appeal ; 
on  the  ground  that  it  was  a  matter  resting  in  his  discretion. 
{Jenkins  v.  Brown.  21  Wend.  454.)  But  the  justice  allowed 
the  amendment ;  and  it  set  up  an  entirely  new  ground  of  defense, 
to  which  the  plaintiff  demurred.  The  defense  thus  attempted, 
if  properly  presented,  would  have  been  available.  ( Chriffith  v. 
Wells,  3  Denio,  226.  1  R.  S.  679,  680,  ^c.)  And  if  the  mat- 
ter was  set  forth  sufficiently  in  the  answer,  the  judgment  for  the 
plaintiff,  on  the  demurrer,  was  erroneous.  If,  however,  the  de- 
fense was  overruled  on  the  ground  that  it  was  insufficiently 
pleaded,  it  was  the  duty  of  the  justice  to  order  the  pleading  to 
be  amended.  This  is  not  now  a  matter  of  discretion,  but  is  ex- 
pressly required  by  the  code,  J  64,  sub.  7.  The  justice,  however, 
refused  leave  to  the  defendant  to  amend  his  pleading  by  making 
it  more  specific  and  certain.  In  this  I  think  he  erred.  Having 
permitted  the  defendant  to  present  his  defense,  he  should  have 
allowed  him  to  perfect  his  pleading  for  that  purpose. 


.   I 
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I  think  the  judgment  of  the  justice,  as  weU  as  that  of  the 
county  court,  was  erroneous,  and  should  be  reversed  with  C06t8.(a) 

Judgment  rerersed. 

[Albany  General  Term,  May  5,  1851.    Parker,  Harris  and  WrigH,  Just- 
ices.] 

(a)  See  Krdss  v.  Seligman,  (8  Barb.  489.) 


Slocum  and  others  vs.  Hooker  and  Catlin. 

Where,  in  an  action  on  contract,  the  defendant  pleads  the  non-joinder  of  his 
copartner  as  defendant,  a  reply  that  such  copartner  is  an  in&nt,  is  bad  on 
demnrrer. 

The  contract  of  an  infknt  is  voidable,  not  void ;  and  infkncy  is  a  peraonal  priv- 
ilege, of  which  only  the  infailt  can  avail  himself. 

Burgess  v.  MerriU,  (4  TawnJt,  468,)  reviewed  and  overruled. 

This  action  was  brought  against  the  defendants,  as  partners, 
to  recover  damages  for  non-performance  of  a  special  contract  for 
carrying  wheat  on  the  canal.  The  defendants,  among  other 
things,  alledged  that  Richard  H.  Pattison,  at  the  time  of  making 
the  contract,  was  a  copartner  with  them,  and  was  and  still  is 
jointly  interested  with  them  in  the  contract.  The  plaintiffs  re- 
plied that  Pattison  was  an  infant,  to  which  the  defendants  de- 
murred. The  issue  of  law  thus  joined  was  tried  before  Justice 
Harris  at  special  term,  who  gave  judgment  in  favor  of  the  plain- 
tifis,(a)  and  the  defendants  appealed  to  the  general  term. 

Jb6  Pier^on,  for  the  plaintiffs. 

H.  P.  Hunty  for  the  defendants. 

jBy  the  Courts  Parker,  P.  J.  The  pleadings  admit  that 
Pattison,  an  infant,  was  a  copartner  with  the  two  defendants, 
and  a  party  to  the  contract;  and  the  question  presented  for  de- 

(a)  Bee  12  Bar^,  668. 
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termination  is,  whether  the  plaintiffs  are  at  liberty  to  claim  a 
recovery  against  the  two  adult  members  of  the  firm  alone, 
without  making  the  partner  under  age  a  party  to  the  action.  I 
think  this  depends  entirely  on  another  question,  viz.  whether 
the  contract  with  Pattison  was  void  or  was  only  voidable,  Bing- 
ham, (in  his  treatise  on  infancy,  page  8,)  says, ''  a  void  act  never 
is,  nor  never  can  be  binding,  either  on  the  party  in  whom  it  ori- 
ginates or  on  others :"  "  a  voidable  act  is  binding  on  others, 
until  disaffirmed  by  the  party  with  whom  it  originated."  Tested 
,  by  these  definitions,  the  contract  on  which  this  action  is  brought 
is  clearly  voidable  and  not  void ;  for  it  will  not  be  contended,  I 
think,  that  this  contract  with  the  infant  never  can  be  binding 
either  on  the  party  or  on  others.  If  a  promise  by  an  infant  were 
absolutely  void,  it  would  form  no  consideration  for  a  promise 
made  to  him.  But  it  is  well  settled  that  an  infant  may  maintain 
an  action  on  his  contract.  (2  Cowen^s  Tr.  702,  and  cases  there 
cited.)  Such  wa6  the  action  in  Forester's  case^  (1  Sid.  40 ;  1 
Keble,  4,)  where  the  defense  of  failure  of  consideration  was  over- 
ruled, on  the  ground  '^  that  it  was  only  in  the  election  of  the  in- 
fant to  avoid  the  promise,  and  not  in  the  election  of  the  other 
party ;"  and  it  was  laid  down  that  the  infant's  promise  is  void- 
able, not  void.  K  the  parties  in  this  suit  were  reversed,  and 
Fattiso^  had  sued  as  a  co-plaintiff,  it  is  quite  certain  that  Slo- 
cum  and  Walker  could  not  have  set  up  in  answer,  or  in  any  way 
have  availed  themselves  of,  the  infancy  of  one  of  the  plaintiffs. 
The  rule  is  the  same  whether  the  infant  be  a  sole  plaintiff  or  a 
co-plaintiff.  The  reason  of  the  rule  is,  that  infancy  is  a  personal 
privilege,  of  which  no  person  but  the  infant  can  avail  himself. 
(2/oAn.  279.  5 /d.  160.  15  Mass.  Rep.  212.  IS  Wend.  65. 
2  Rand.  178, 189,  478.)  Thus  a  defendant  cannot  plead  the 
infancy  of  his  co-defendant.    (2  John.  279.) 

It  was  once  supposed  that  the  promise  of  an  infant  to  pay  an 
account  stated  was  void,  (1  T.  R.  40,)  though  Bingham  says, 
{Bing.  on  Infancy^  19,)  that  whether  void  or  voidable  does  not 
appear  from  any  decision,  but  it  is  now  deemed  to  be  only  void- 
able. (  Williams  v.  Moore^  1  Mees.  ^  Welsh.  256.)  A  nego- 
tiable note  of  an  infant  was  formerly  held. to  be  void.    (1  T.  R. 
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40.  10  John.  33.)  But  it  is  now  well  settled  to  be  voidable  0&I7. 
(3  Wend.  479.  17  Id.  419.  2  HiU,  120.)  And  such  is  now 
the  general  rule  as  to  all  his  parol  contracts.  {Bing.  on  Inf. 
21,  n»te  9.  16  Wend.  64.)  Bonds  were  once  held  absolutely 
void,  {Bing.  en  Inf.  81,)  but  they  are  now  considered  as  gov- 
erned by  the  same  rule  as  simple  contracts ;  and  if  not  mani- 
festly of  a  prejudicial  character  they  are  not  void.  (1  John.  Ch. 
127.  11  Serg.  ^  R.  309.)  Chief  Justice  Parker,  in  Whitney 
V.  Dutch,  (14  Mqss.  Rep.  457,)  says  the  only  clear  and  definite 
proposition  which  can  be  extracted  from  the  authorities  is  that 
whenever  the  act  may  be  for  the  benefit  of  the  infant,  it  shall  not 
be  considered  void,  but  voidable  ;  (5  Yerg.  41 ;)  and  this  is  ap- 
proved by  Kent,  (2  Kents  Com.  234,)  who  says  that  the  tend- 
ency of  modern  decisions  is  in  favor  of  the  reasonableness  and 
policy  of  a  very  liberal  extension  of  the  rule,  that  the  acts  and 
contracts  of  infants  should  be  deemed  voidable  only. 

The  plaintiffs  rely  on  the  case  of  Burgess  v.  Merrillj{i 
Taunt.  468.)  That  was  a  case  where  a  bill  of  exchange  had 
been  accepted  by  the  firm  of  Merrill  &  Le  Blond.  Le  Blond 
was  an  infant,  and  Merrill  was  sued  alone.  He  pleaded  in  abate- 
ment the  non-joinder  of  lie  Blond,  and  the  plaintiff  replied  that 
Le  Blond  was  an  infant ;  to  which  replication  the  defendant  de- 
murred, and  judgment  was  given  for  the  plaintiff.  It  will  be 
observed  that  though  the  same  question  was  raised  by  the  plead- 
ings, and  in  the  same  form,  as  in  this  case,  the  action  was  brought 
npon  a  different  kind  of  contract,  viz.  the  acceptance  of  a  bill  of 
exchange,  and  with  regard  to  that  particular  species  of  contract 
the  promise  was  then  held  void  and  not  voidable.  And  Sir 
James  Mansfield  in  giving  his  judgment  put  it  expressly  on  the 
ground  that  it  was  void.  He  said  he  '^  could  never  understand 
the  doctrine  that  the  contracts  of  infants  were  voidable  only  and 
not  void.;'^  and  he  added,  "it  is  an  extremely  familiar  doctrine, 
resolting  upon  all  deeds  and  instruments,  that  they  operate  to 
form  a  contract  according  to  their  legal  effect :  this  is  therefore 
a  binding  contract  as  to  the  adult,  though  void  as  to  the  infant. 
And  it  is  extremely  proper  to  say  that  the  plaintiff  may  safely 
overlook  the  privity  of  the  infeoit,  as  to  whom  the  contract  is  no* 


ALBANY— FEBRUARY,  1852.  539 

SlocTim  V.  Hooker. 

pktorjj  and  may  describe  it  as  a  contract  made  mth  the  adoH 
defendant  only." 

The  opinion  that  such  a  contract  was  void  was  very  strongly 
expressed  by  that  same  judge,  on  the  trial  before  him  of  WU- 
lixansvn  v.  Watts^  (1  Camp,  552.)  That  suit  was  also  brought 
on  the  acceptance  of  a  bill  of  exchange,  and  the  defendant  was 
an  infant.  Sir  James  Mansfield  said,  "  did  any  one  ever  hear 
of  an  infant  being  liable  as  an  acceptor  of  a  bill  of  exchange  ?" 
He  added  that  "  an  infant  could  not  accept  a  bill  of  exchange, 
even  for  necessaries,"  and  directed  a  nonsuit. 

I  concur  entirely  in  the  correctness  of  the  decision  in  Burgess 
y.  Merrill,  if  the  contract  was  void,  as  it  was  there  adjudged  to 
be.  But  the  reasoning  is  entirely  inapplicable  to  the  case  under 
eonsideration,  where  the  contract  is  not  void  but  voidable.  The 
later  authorities  hold  that  an  acceptance  by  an  infant  is  voidable 
only.  {Hunt  v.  Massep,  5  Bam.  ^  AdoL  902.)  If  the  reason 
for  the  decision  has  ceased,  the  decision  falls  with  it. 

In  giving  the  opinion  in  Burgess  v.  Merrill,  Sir  James  Mans* 
field  alludes  to  the  case  of  Chandler  v.  Parks  ^  Danks,  (8 
Esp.  76,)  in  which  Eenyon,  Gh.  J.  nonsuited  the  plaintiff,  and 
said  a  new  suit  must  be  brought  against  Parks  the  adult,  alonej 
it  appearing  omthe  trial  that  Danks  was  an  infant ;  and  also  to 
the  case  of  Jaffray  v.  Keelner,  (5  Esp.  47,)  in  which  Ld.  EUen- 
borough  followed  the  same  doctrine.  The  decision  was  therefore 
made  on  the  supposition,  if  not  on  the  ground,  that  if  Burgess 
had  sued  both  Merrill  and  Le  Blond,  and  the  latter  had  availed 
himself,  on  the  trial,  of  his  infancy,  that  the  phiintiff  would  fiedl 
in  that  suit,  as  to  both  defendants,  and  be  driven  to  a  second 
action  against  Merrill  alone.  Without  inquiring  whether  such 
inconvenience  would  be  a  good  reason  for  not  deciding  a  causa 
according  to  well  settled  1^1  principles,  it  is  enough  to  say  that 
such  at  all  events  is  not  now  the  law.  In  Hartness  v.  T^hotnp- 
son,  (5  John.  160,)  both  the  cases  in  3  Esp.  76,  and  5  Esp.  47, 
were  overruled  by  the  supreme  court  of  this  state.  The  court 
said,  "  These  decisions  were  at  nisi  prius,  and  we  are  inclined  to 
adopt  a  different,  and  as  we  apprehend  more  convenient  rule." 
And  the  court  then  proceeded  to  lay  down  the  rule  that  where  a 
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Boit  is  commenced  against  several  joint  debtors,  upon  a  joint 
contract,  and  one  of  the  defendants  pleads  infancy,  or  gives  it  in 
evidence  on  the  trial,  or  avails  himself  of  any  defense  going  to 
his  personal  discharge,  the  plaintiff  may  enter  a  nolle  prosequi 
against  such  defendant  and  proceed  to  judgment  against  the 
other  defendants  ;  or  the  jury  may  find  a  verdict  for  such  de- 
fendant, and  for  the  plaintiff  against  the  other  defendants.  This 
practice  was  adopted  in  accordance  with  Noke  v.  Ingham^  (1 
WUs.  90,)  and  Sergeant  Williams'  note  to  1  Sound.  20T.  In 
Robertson  v.  Smith,  (18  John.  459,  478,)  the  case  of  Hartness 
V.  Thompson  was  approved,  and  it  was  said  the  plaintiff  in  an 
action  es  contractu  against  several,  must  show  a  joint  contract 
against  all  the  defendants,  except  in  cases  of  infancy,  death,  or 
discharge  of  one  of  the  defendants  under  the  bankrupt  or  insol- 
vent laws.  The  same  practice  on  the  subject  of  severing,  where 
one  of  several  defendants  establishes  a  personal  defense,  has 
been  followed  in  Ex  parte  Nelson,  (1  Cowen,  417  ;)  Mason  v. 
Denison,  (15  Wend.  64 ;)  Cole  v.  Fennel,  (2  Rand.  178 ;) 
Woodward  v.  NewhaU,  (1  Pick.  500 ;)  Tuttle  v.  Cooper,  (10 
Id.  281,  290 ;)  Cutts  v.  Gordon,  (1  Shepley,  18  Maine  Rep. 
474 ;  Z  A.  K.  Marsh.  457.  Even  in  England  it  was  decided  in 
BoviU  V.  Wood,  (2  Ma^de  ^  Sel.  28,)  that  where  one  of  two 
joint  contractors  has  become  bankrupt  the  suit  must  be  brought 
agabst  both,  and  could  not  be  brought  against  the  other  defend- 
ant alone,  because  the  bankrupt  might  not  choose  to  avail  himself 
of  his  personal  defense.  This  decision  was  made  in  the  next 
year  after  that  of  Burgess  v.  MerrilL  In  the  cases  decided  in 
this  country,  to  which  I  have  referred,  bankruptcy  and  infancy 
are  put  upon  the  same  ground.  The  principle  decided  in  the 
case  of  Hartness  v.  TTiompson  was  approved  by  the  court  for  the 
correction  of  errors  in  Mason  v.  Denison,  (15  Wend.  64.) 

Under  our  late  practice  the  plaintiff  was  not  only  permitted  to 
enter  a  nolle  prosequi  as  to  one  of  several  defendants  who  availed 
himself,  on  the  trial,  of  his  infancy,  but  it  might  be  done  without 
paying  costs ;  ( Ex  parte  Nelson,  ICowen,  417 ;)  and  the  like  ex- 
emption from  costs  existed  where  a  verdict  was  rendered ;  it 
Wing  provided  by  the  revised  statutes  (2  R.  S.  707,  i2l6,8ded.) 
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thai  where  one  defendant  was  acquitted  in  a  joint  action  ex  cottr 
tractu  he  conld  not  recoyer  costs,  unless  the  judge  certified  he 
was  unnecessarily  or  unreasonably  made  a  party  defendant. 
And  there  is  room  for  the  same  exercise  of  discretion  under  the 
present  practice.    {Code,  i  306.) 

Whatever  technical  diiSculties  may  once  have  existed,  under 
the  general  rule  which  required  that  the  plaintifi*  in  an  action 
against  several  joint  defendants  must  recover,  if  at  all,  against 
the  whole ;  none  certainly  exist  under  the  code,  which  authorizes 
a  judgment  to  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants* 
{Farmers  and  Mech.  Bank  v.  Rider.  5  Haw.  Pr.  Rep.  401. 
Fullerton  v.  Taplor,  6  Id.  269.)  I  do  not  suppose,  by  any  means, 
that  this  provision  extends  any  further  than  to  enable  the  court 
to  give  judgment  according  to  the  contract  as  it  shall  be  made 
to  appear  on  the  trial,  and  against  such  as  made  the  contract 
and  have  no  personal  defense. 

It  is  quite  certain  then  that  these  plaintiffs  might  have  sued 
Pattison  with  the  other  defendants,  and  have  taken  judgment 
against  these  defendants  alone,  if  Pattison  had  set  up  and 
availed  himself  of  infancy  on  the  trial. 

But,  after  all,  this  case  rests  upon  established  legal  principles. 
The  contract  was  not  void.  It  was  voidable  only,  and  by  Patti- 
son alone.  If  Pattison  had  been  sued  with  the  other  defendants, 
he  might,  if  he  chose,  have  availed  himself  of  his  non-age  to 
avoid  the  contract.  But  the  plaintiff  has  no  right  to  anticipate 
that  he  would  do  so.  It  is  the  right  of  Pattison  to  hold  the 
plaintiffs  to  the  contract,  and  it  is  as  much  his  right  to  be  made 
defendant  as  it  would  be  to  prosecute  as  plaintiff.  The  plaintiffs 
contracted  with  him  subject  to  these  legal  rights.  If  the  infant 
elects  to  contract  and  carry  on  business  jointly,  and  to  be  sued 
and  to  be  liable  jointly,  can  a  person  who  has  contracted  with 
him  say  he  shall  not  do  so  ?  If  so,  infancy  is  not  a  privilege 
personal  to  the  infant,  but  to  the  person  contracting  with  him. 
Neither  the  plaintiffs  nor  defendants  can  subject  Pattison  to  the 
consequences  of  an  act  he  may  repudiate  and  condemn.  The 
infant  has  a  right  to  be  heard,  and  is  entitled  to  the  privilege 
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of  defending  the  suit.  It  is  also  the  right  of  these  defendants 
to  have  their  copartner  sned  with  them.  The  plaintiffs  have  no 
right  to  deprive  them  of  contribution  from  their  copartner,  or  to  • 
collect  from  these  two  defendants  what  is  due  from  all  three 
partners,  if  it  is  due  at  all.  To  enable  the  plaintiffs  to  maintain 
this  action,  would  be  virtually  authorizing  them  to  sever  the 
contract  and  make  the  defendants  liable  on  a  contract  different 
from  the  one  they  made. 

The  precise  question  involved  in  this  cause  has  been  decided 
by  the  court  of  appeals  of  Virginia,  in  Wamsley  v.  Lindenber- 
ger  ^  Co.  (2  Rand.  478.)  A  promissory  note  was  executed  by 
one  of  two  partners  in  the  name  of  the  firm.  One  of  ihe  partners 
was  an  infant  at  the  time  of  the  execution  of  the  note.  An  ac- 
tion was  brought  against  the  adult  partner  only.  All  the  facts 
were  set  out  in  the  declaration,  and  the  defendant  demurred. 
The  court  held  that  the  action  was  badly  brought,  the  act  of  the 
infant  not  being  void^  but  voidable  only  at  his  election.  In  that 
case  the  English  and  American  authorities  were  reviewed  with 
care,  and  the  court  said  the  decision  depended  on  the  question 
whether  the  contract  was  void  or  voidable. 

I  think  the  judgment  appealed  from  should  be  reversed,  and 
judgment  given  for  the  defendants  on  the  demurrer. 

Judgment  cffersed. 

[Albany  General  Term,  Febmaiy  2, 1852.  Parker^  Wright  and  Harris, 
Justices.] 


Spicer  vs.  Noeton. 

This  court  having  succeeded  to,  and  being  a  continuation  of,  the  fonner  su- 
preme court,  the  decision  of  the  former  court  ought  to  be  considered  as  fu 
binding  upon  this  court  as  are  its  own  previous  decisions. 

And  where  a  question  which  has  been  decided  by  the  former  court,  comes 
before  this  court,  in  the  same  case,  the  previous  decision  should  be  regarded 
not  only  as  authority  on  the  point  of  law  adjudged,  but  as  the  law  of  the 
case. 

The  defendant,  on  transferring  to  the  plaintiff  a  promissory  note  made  by  N.,  «x- 
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eented  the  followixig  guaranty :  "  I  have  this  day  conveyed  a  note  to  J.  E.  S. 
against  D.  0.  for  $117,89|  dated,  &c.  which  note  I  hold  myself  accoontar 
ble  for  the  payment  thereof,  on  condition  the  said  J.  £.  S.  nses  proper  ex- 
ertion to  collect  the  same."  Held  that  the  instniment  was  substantially  a 
guaranty  of  collection,  and  not  a  guaranty  of  payment.  That,  not  being  a 
promissoiy  note,  but  a  special  promise  to  answer  for  the  debt  of  another 
person,  it  was  void  by  the  statute  of  iVauds,  because  it  did  not  express  the 
anuidenUum^  upon  its  face.  Harris,  J.  dissented. 

Held  alsOf  that  the  word  "  conveyed"  did  not  import  a  consideration,  as  being 
equivalent  to  the  word  "  sold."  And  that  It  neither  expressed  nor  implied 
that  any  thing  was  paid,  or  promised  to  be  paid,  for  the  conveyance  of  the  note. 

BddfwrUuTt  that  the  instrument  was  not  to  be  construed  as  an  engagement 
to  pay  the  guarantor's  own  debt,  in  a  particular  way,. within  the  decisioi^' 
in  Brown  T>  Curiiss,  (2  Comst,  226.)  ^ 

This  was  an  action  of  assumpsit  brought  to  recover  on  a 
guaranty ;  it  was  tried  at  the  Rensselaer  circuit  before  Justice 
Harris,  in  Deceijber,  1849.  On  the  trial  the  plaintiff  produced 
papers  of  which  the  following  are  copies : 

"  $117,34.  One  day  after  date,  I  promise  to  pay  David  Nor- 
ton or  bearer,  one  hundred  and  seventeen  dollars  and  thirty-four 
cents  with  use,  value  received.     Troy,  September  26, 1838. 

David  Gleason.'' 

"  Pittstown,  August  19, 1839.  I  have  this  day  conveyed  a 
note  to  John  E.  Spicer  against  David  Gleason  for  $117^39  cents, 
dated  Seg^mber  26th,  1848,  which  note  I  hold  myself  account- 
able for  the  payment  thereof,  on  condition  the  said  John  E. 
Spicer  uses  proper  exertion  to  collect  the  same. 

David  Norton." 

The  plaintiff  then  called  the  defendant  as  a  witness,  who 
proved  that  on  the  19th  of  August,  1839,  he  bought  from  the 
plaintiff  a  note  made  by  William  Lawton  and  Iram  Manchester 
for  $500,  and  paid  the  plaintiff  in  part  by  this  note  against 
Gleason  and  part  in  money,  and  that  at  the  time  ho  conveyed  this, 
note  to  the  plailatiff  he  executed  to  him  the  above  guaranty.  The 
evidence  of  the  consideration  of  the  guaranty  was  objected  to 
by  the  defendant's  counsel  as  incompetent  and  inadmissible. 
The  note  and  guaranty  were  then  read  in  evidence. 

The  plaintiff  then  introduced  evidence  tending  to  show  that 
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Gleason  was  largely  indebted  and  insolvent,  and  that  he  died 
insolvent  about  the  middle  of  November,  1889.  One  of  the 
witnesses  however  stated  on  cross-examination,  that  Gleason  had 
from  $150  to  $200  worth  of  furniture  exempt  from  execution. 

The  plaintiff  rested,  and  the  defendant's  counsel  moved  for  a 
nonsuit  on  the  following  grounds,  1st.  Because  the  instrument 
in  writing,  given  in  evidence  by  the  plaintiff,  dated  August  19th, 
1839,  was  variant  from  the  instrument  described  in  the  decla- 
ration, in  that  the  plaintiff,  in  his  declaration,  alledged  that  the 
defendant  promised  to  guaranty  the  payment  of  the  note ;  whereas 
*the  instrument  proved,  only  contained  an  agreement  on  the  part  of 
the  defendant  to  hold  himself  accountable,  on  condition  that  the 
plaintiff  should  use  proper  exertions  to  collect  the  note ;  and 
because,  in  the  plaintiff's  declaration,  the  consideration  of  the  de- 
fendant's promise  was  averred  to  be  the  payment,  by  the  plaintiff 
to  the  defendant,  of  the  sum  of  one  hundred  and  twenty-four  dol- 
lar^vand  seventy  cents ;  whereas,  by  the'evidence  it  appeared  that 
the  consideration  of  the  promise  was  the  promissory  note  of  Lawton 
and  Manchester,  sold  by  the  plaintiff  to  the  defendant.  2d.  Be- 
cause the  instrument  was  a  collateral  undertaking  for  the  debt, 
default  or  miscarriage  of  Gleason,  a  third  person,  and  was  void,  be- 
cause it  expressed  no  consideration.  3d.  Because  the  instrument 
was  only  a  guaranty  Qf  collection,  and  was  void ;  no  consideration 
being  expressed  on  its  fdce,  4th.  Because  nothing  ehort  of  a 
prosecution  of  a  suit  upon  the  Gleason  note,  with  due  diligence, 
and  a  failure  to  collect  by  execution,  duly  issued,  would  be  a 
compliance  with  the  condition  of  the  guaranty;  and,  further, 
that  it  had  not  been  shown  by  the  plaintiff  that  no  proper  exer- 
tion would  have  resulted  in  the  collection  of  the  Gleason  note. 
5th.  Because  it  appeared  from  the  proof  that  Gleason  had,  at 
the  time  of  his  death,  property  enough,  not  exempt  from  execu- 
tion, to  pay  the  note,  there  being  plenty  of  time  between  the 
19th  of  August,  1839,  and  the  death  of  Gleason  in  November, 
1839,  to  obtain  judgment  and  execution.  6th.  Because  the 
testimony  of  Norton  in  relation  to  the  sale  of  the  note  and  the 
consideration  of  the  sale,  being  excluded,  as  it  should  be,  the 
proof  of  the  consideration  of  the  plaintiff's  promise  fell  to  the 
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ground,  and  the  plaintiff's  cause  of  action  declared  upon,  failed. 
7th.  The  defendant  having  sold  the  Gleason  note  to  the  plaintiff 
without  fraud  or  misrepresentation,  and  none  being  pretended 
or  shown,  the  plaintiff  could  not  recover  the  price  paid  for  the 
Gleason  note. 

The^judge  said  that  in  his  opinion  the  guaranty  in  question 
expressed  the  consideration  upon  which  it  was  given ;  but  as  it 
was  conceded  by  the  counsel  that  the  late  supreme  court  held 
otherwise,  when  this  case  was  before  them  on  demurrer,  in  Jan- 
uary, 1848,  he  should  so  hold,  and  accordingly  directed  a  non- 
suit, to  which  the  plaintiff  excepted. 

H.  P.  Hunt,  for  the  plaintiff. 

# 
Job  Piersotij  for  the  defendant. 

Parker,  J.  It  is  conceded  by  counsel  that  the  late  supreme 
court  decided,  when  this  cause  was  before  it  on  demurrer  in 
January,  1848,  that  the  guaranty  was  void  by  the  statute  of 
frauds  because  it  did  not  express  the  considerati^i  upon  its 
face.  It  seems  the  original  declaration  to  which  the  demurrer 
was  put  in,  counted  on  a  consideration  alledged  to  appear  on 
the  face  of  the  instrument.  Judgment  on  the  demurrer  being 
rendered  against  the  plaintiff,  with  leave  to  the  plaintiff  to  amend, 
the  declaration  was  so  amended  as  to  make  it  necessary  to  plead 
to  it,  and  on  the  trial  at  the  circuit,  the  same  question  was  again 
presented  as  to  the  validity  of  the  guaranty. 

1.  In  the  first  place  I  think  the  decision  of  the  late  supreme 
court  conclusive  against  the  plaintiff.  As  this  court  succeeded 
to  and  is  a  continuation  of  that  court,  its  decisions  ought  to  be 
considered  as  far  binding  oh  this  court  as  are  the  previous  de- 
cisions of  this  court.  The  precise  question  decided  on  demurrer 
is  again  before  us.  It  should  be  regarded  not  only  as  authority 
on  the  point  of  law  adjudged,  but  more  than  that,  as  the  law  of 
the  case. 

2.  The  instrument  in  question  was  substantially  a  guaranty 
of  collection.    It  was  not  a  guaranty  of  payment    It  did  not 
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therefore  fall  within  that  class  of  cases  which  hold  a  guraatj 
of  payment  to  be  a  promissory  note  and  thus  to  import  a  con- 
^deration  and  fall  without  the  statute  of  frauds.  {Manrew  v. 
Durham,  3  HiU,  588.  S.  C.  2  Cm^L  583.  Leggett  v.  Ray- 
mond, 6  Hill,  641.) 

And  not  being  a  promissory  note,  but  a  special  promise  to 
answer  for  the  debt  of  another  person,  it  is  void  by  the  statute 
of  frauds,  unless  the  consideration  be  therein  expressed.  (2  R.  & 
185,  k  2.  Hunt  v.  Broion,  5  Hill,  146.  Newwmb  v.  Clarkj 
1  Denio,  226.) 

The  form  of  expression  is  not  material.  It  is  enough  (said 
Oh.  Justice  Tindal  in  1  Bing.  N.  C.  761,)  if  it  be  such  "  that 
any  person  of  ordinary  capacity  must  infer  from  the  perusal 
of  it,  that  such  and  no  other,  was  the  consideration  upon  which 
the  undertaking  was  given."  On  this  subject  see  Bennett  v. 
Pratt,  (4  Denio,  284,)  and  the  cases  there  cited.  It  was  ar- 
goed  before  us  that  the  word  ^^  conveyed"  in  this  guaranty  im- 
ported a  consideration,  auad  it  was  claimed  to  be  equivalent  to 
the  word  ^  sold."  But  I  do  not  so  understand  its  meaning.  Web- 
ster defines,  it  as  signifying  "to  carry,  to  bear,  to  pass,  to 
transfer ;  to  pass  a  title  to  any  thing  from  one  person  to  anodier 
as  by  deed,  assignment  or  otherwise."  I  may  convey  a  farm 
without  any  consideration.  The  word  is  used  in  this  instru- 
ment 88  synonymous  with  "  transfer,"  and  certainly  a  promissory 
note  may  be  conveyed  or  transferred  without  consideration.  It 
passes  by  delivery  and  may  be  by  gift.  In  Neipcomb  v.  Clark, 
(1  Denio,  226,)  it  was  held  that  the  word  "  agree,"  in  a  contract, 
did  not  import  a  consideration.  In  that  case,  as  in  this,  the 
question  was  whether  there  was  a  consideration  expressed,  so  as 
to  take  a  promise  to  pay  the  debt  of  a  third  person,  out  of 
the  statute  of  frauds.  I  think  the  word  '^  convey"  neither  ez* 
presses  nor  even  implies  that  any  thing  was  pdd  (nr  promised 
to  be  paid  for  the  conveyance.  If  this  is  so,  the  guaraftty  ia 
void,  and  cannot  be  enforced. 

It  is  also  contended  that  this  guaranty  was  not  a  promise  to 
flOBver  for  the  debt  of  another  person,  but  an  engagement  to 
ftef  tks  guarantor's  own  debt,  within  the  dedsion  in  Brown  T. 
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Curiks^  (2  Camst.  226.)  Ib  that  case  Ourtiss  h^  a  promiesoty 
note  agunst  Chester  Brown  for  borrowed  money,  phester 
Brown  wished  Gortiss  to  take,  in  place  of  his  own  note,  the  note 
of  G.  F.  Brown.  Curtiss  told  Chester  Brown  "  I  know  nothing 
of  the  maker's  circumstances,  but  if  you  will  guaranty  the  note 
I  will  take  it,"  and  thereupon  the  following  guaranty  was  exe- 
ented,  on  the  back  of  the  note.  "  I  guaranty  the  payment  of 
the  within,  Chester  Brown."  The  exchange  of  notes  was  made 
accordingly.  A  majority  of  the  court  of  appeals  held  tha(t 
the  guaranty  was  not  within  the  statute  of  frauds,  but  an  est 
gagement  to  pay  the  guarantor's  own  debt  in  a  particular  way, 
and  would  haye  been  good  without  any  writing.  Judges  Jewett 
and  Gardiner  dissented.  That  decision  was  put  upon  the  ground 
that  the  note  was  turned  out  to  apply  on  an  existing  debt. 
Bronson,  J.  said  '^  the  defendant  was  a  debtor  to  the  plaintiff, 
aind  gave  the  note  with  the  guaranty  to  satisfy  that  debt;"  and 
Strong,  J.  said,  '^  If  he  (the  guarantor)  intends,  by  the  payment 
of  the  note  which  he  guarantees,  to  discharge  a  distinct  obliga- 
tion of  his  own,  not  originally  at  all  connected  with  or  having 
reference  to  the  note,  then  he  in  effect  contracts  for  himselfy 
and  his  undertaking  is  original,  and  not  within  the  statute,  and 
xio  consideration  need  be  expressed  in  the  guaranty.  If  the 
decision  in  Br&wn  v.  Curtiss  can  be  sustained  at  all,  it  is  only 
upon  the  ground  that  the  turning  out  of  a  note  of  a  third  per- 
son with  a  guaranty  to  the  creditor  of  the  guarantor  was  of 
itself  no  payment  of  the  original  indebtedness  <^  the  guaruktor* 
And  I  see  no  reason  why  the  creditor  may  not  recover  on  tiie 
original  consideration  in  such  case,  when  it  was  not  agreed  that 
the  note  turned  out  should  be  received  in  payment,  and  at  die 
risk  of  the  creditor.  But  beyond  this,  I  Chink  the  court  will 
not  go  in  evading  the  statute  of  frauds. 

In  the  previous  case  of  Johnson  v.  CHlbertf  (4  £fiU,  180,)  it 
as  not  clearly  stated  whether  the  note  on  which  the  gnarftiitj 
was  indorsed  was  transferred  to  apply  on  a  pre-existing  indebi* 
•dness  of  the  guarantor^  but  from  the  reasoning  of  the  judge 
who  pnmouneed  the  opinion  it  may  fairly  be  inferred  that  mqA 
wm  the  faot.    The  case  before  us  does  not  fall  within  the  dir 
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cision  in  Brovm  r.  Curiiss.  It  presents  a  case  of  a  sale  of  a 
note  to  the  plaintiff;  or  what  is  the  same  thing,  in  legal  effect, 
an  exchange  of  notes  of  third  persons.  It  stands  upon  the  same 
footing  as  an  exchange  of  horses  or  any  other  personal  property. 
There  is  certainly  no  implied  warranty  on  the  sale  of  a  chattel 
or  a  chose  in  action,  except  a  warranty  of  title,  and  there  has 
been  no  breach  of  such  a  warranty.  The  case  of  Markh  v. 
Hatfield,  (2  John.  455,)  cited  by  the  plaintiff's  counsel,  is  inap- 
plicable. That  was  a  case  where  payment  was  made  in  forged 
paper.  K  the  defendant  is  liable  at  all  it  must  be  on  an  express 
warranty ;  for  such  in  effect  is  the  guaranty  indorsed  on  the 
note.  But  that  being  in  violation  of  the  statute,  in  not  express- 
ing the  consideration,  is  void. 

The  case  of  Leonard  v.  Vredenburghj  (8  John.  38,  89,)  cited 
by  Judge  Bronson  in  Brovm  v.  Curtiss^  was  decided  under  the 
former  statute  of  frauds,  and  is  in  some  respects  inapplicable 
under  the  present  statute.  It  is  not  now  enough  that  "  there  was 
a  new  and  distinct  consideration  independent  of  the  debt  of  the 
maker  and  one  moving  between  the  parties  to  the  new  promise." 
The  writing  must  now  express  the  considercUion. 

It  is  none  the  less  a  promise  to  answer  for  the  debt  of  another, 
because  there  is  a  new  and  distinct  consideration  for  the  promise. 
Independent  of  the  statute,  such  consideration  would  be  neces- 
sary to  the  validity  of  the  contract ;  the  statute  superadds  the 
requirements  that  the  promise  be  in  writing  expressing  the  con- 
sideration and  subscribed  by  the  party.  By  making  the  addi- 
tional requirement  it  assumes  that  notwithstanding  the  new 
consideration,  it  is  still  a  promise  to  pay  the  debt  of  a  third 
person. 

When  the  holder  of  a  promissory  note  sells  it  and  guarantees 
its  collection  or  its  payment,  it  can  with  no  propriety  be  said 
that  his  guaranty  is  only  a  promise  to  pay  his  own  debt  in  a 
particular  way.  He  owes  no  debt.  He  has  sold  the  debt  of  a 
third  person,  and  his  promise  has  reference  to  such  debt  alone. 
If  it  is  made  according  to  law,  it  may  be  enforced.  If  not  it  is 
void.  The  parties  chose  their  own  language,  by  which  they 
laid  in  plain  terms  that  the  promise  was  to  pay  the  debt  of  a 
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third  p^son  and  not  the  debt  of  a  guarantor.  We  are  not  at 
liberty  to  alter  it. 

Suppose  a  note  is  sold  for  half  the  amount  secured  by  its  face, 
with  a  guaranty  of  collection  indorsed,  like  this,  defective  in  not 
stating  the  consideration.  If  a  suit  on  the  guaranty  can  be 
sustained  on  the  assumption  that  the  guaranty  is  but  a  promise 
to  pay  the  guarantor's  own  debt,  it  would  entitle  the  person 
who  bought  the  note  to  recover  against  the  guarantor  the  full 
amount  secured  by  it,  because  the  guaranty  was  for  the  full 
amount  of  the  note.  The  absurdity  of  such  a  result  is  a  test 
o£  the  erroneousness  of  the  principle.  If  the  guarantor  owes  any 
debt,  which  I  deny,  it  could  not  certainly  exceed  the  amount  of 
money  received  by  him  on  the  sale ;  beyond  that  I  think  every 
one  will  concede,  his  promise  made  him  merely  surety  for  the 
maker  of  the  note.  It  is  high  time  to  stop  making  new  con- 
tracts for  parties  in  violation  of  their  intentions  as  well  as  of  their 
language,  for  the  purpose  of  giving  effect  to  a  contract  declared 
void  by  statute. 

If  the  view  I  have  taken  of  this  case  is  correct,  it  is  unneces- 
sary to  examine  the  other  point  made  on  the  argument,  viz. : 
that  the  guaranty  being  made  on  the  special  condition  that  the 
plaintiff  should  use  proper  exertion  to  collect  the  same,  he  was 
bound  to  show  such  exertion  before  he  could  maintain  a  suit. 

I  think  the  judge  decided  correctly  in  nonsuiting  the  plaintiff, 
and  that  a  new  trial  should  be  denied. 

Wright,  J  concurred. 

Harris,  J.  dissented. 

New  trial  denied. 

[Albany  General  Term,  February  2,  1852.  ParkeTf  Wrighi  and  Harris, 
Jofltiices.] 
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Upon  a  question  as  to  the  mental  capacity  of  the  grantor  in  a  deed,  the  ppii^ 
1^  of  a  witness,  founded  upon  facts  within  his  personal  knowledge,  and 
disclosed  by  him  on  the  trial,  is  competent  evidence. 

Culver  V.  Haslamf  (7  Barb.  314,)  approved. 

This  was  an  action  of  ejectment,  tried  at  the  Ulster  circuit, 
before  Justice  Harris,  in  May,  1861.  The  plaintiff  claimed  by 
virtue  of  a  devise  in  the  will  of  his  father,  Henry  De  Witt,  exi- 
ecuted  2d  May,  1837.  The  testator  died  May  7, 1850.  The 
defendants  claimed  under  a  deed  from  Henry  De  Witt  to  John 
H.  De  Witt,  dated  18th  June,  1849,  and  proved  a  deed  from 
John  H.  De  Witt  and  wife  to  one  of  the  defendants,  dated  12th 
December,  1849.  The  plaintiff  attempted  to  show  that  at  the 
time  the  deed  was  made  to  John  H.  De  Witt,  Henry  De  Witt 
had  so  far  failed  in  intellect  as  to  be  incapable  of  transacting 
business,  and  that  the  deed  was  procured  by  undue  influence. 

In  the  course  of  the  trial  the  plaintiff  was  permitted,  in  sev- 
eral instUDLces,  to  take  the  opinion  of  a  witness  as  to  the  grantor's 
capacity,  founded  upon  facts  within  his  personal  knowledge,  and 
disclosed  by  him  on  the  trial.  The  defendants'  counsel  excepted 
to  the  reception  of  such  evidence.  Other  questions  arising  at 
the  trial  sufficiently  appear  in  the  opinion  of  the  court.  The 
juiy  found  a  verdict  for  the  plaintiff,  on  which  judgment  was 
entered,  and  the  defendants  made  a  bill  of  exceptions  and  ap* 
pealed. 

E.  R.  Cooke,  for  the  plaintiff. 

7.  R.  Westbrook,  for  the  defendants. 

By  the  Court,  Parker,  P.  J.  The  principal  questioix  pre- 
sented in  this  case  is  whether  it  was  competent  for  the  plaintiff's 
•ounsel,  on  the  trial,  to  ask  the  opinion  of  a  witness  as  to  the 
capacity  of  the  grantor,  after  the  witness  had  stated  the  facts 
within  his  personal  knowledge,  on  which  such  opinion  waa 
founded. 
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The  general  role  undeubtedly  is  that  witnesses  may  state 
facta  only,  from  which  the  jnry  are  to  form  their  opinions.  But 
there  are  several  exceptions  to  this  rule,  among  which  are  qnes* 
tions  of  yalue,  personal  identity,  genuineness  of  hand- writing, 
and  the  testimony  of  experts  in  matters  of  science,  skill  or  trade. 
It  is  claimed  that  the  case  nonv:  presented  is  among  the  excep- 
tions to  this  general  rale. 

This  question  does  not  seem  to  have  been  distinctly  presented 
in  this  state,  for  adjudication,  until  the  recent  case  of  Culver  v. 
Haslam^  (7  Barb.  814,)  and  I  concur  fully  in  the  very  able 
opinion  of  the  court  pronounced  by  Justice  Willard  in  that  case, 
in  which  all  the  previous  cases  in  this  state,  and  many  in  other 
states,  bearing  incidentally  on  this  question,  are  fairly  reviewed. 
The  court  held,  in  that  case,  that  on  a  question  of  mental  capa- 
city, the  opinion  of  an  acquaintance,  not  a  medical  man,  as  to 
l^e  condition  of  the  grantor's  mind,  is  competent  when  connected 
with  £acts  and  circumstances  within  his  knowledge  and  dis- 
closed by  him  in  his  testimony  as  the  foundation  of  his  opinion ; 
though  they  very  properly  said  that  the  force  and  value  of  the 
opinicxi  would  depend  on  the  general  intelligence  of  the  witness, 
the  grounds  on  which  it  was  based,  the  opportunities  he  had  had 
for  accurate  or  full  observation,  and  his  entire  freedom  from  in-^ 
terest  and  bias.  I  entered  upon  the  consideration  of  this  case 
with  impressions  of  the  law  adverse  to  the  opinion  expressed  in 
Culver  V.  Haslam,  but  a  pretty  full  examination  of  the  author- 
ities has  entirely  satisfied  me  of  its  correctness.  Besides,  I  re- 
gard that  decision  as  controlling  authority  in  this  court. 

The  decision  in  Culver  v.  Haslam  is  in  accordance  with  those 
in  the  English  courts,  as  is  shown  by  the  authorities  referred  to 
in  Justice  Willard's  opinion.  I  propose  to  refer  briefly  to  some 
of  the  American  cases,  to  show  bow  well  the  law  has  been  set- 
tled in  other  states  in  favor  of  the  admissibility  of  the  evidence. 

In  Lester  v.  PUtsfard,  (7  Verm.  Rep.  161,)  decided  in  1886, 
Phelps,  J.  said,  "  that  upon  a  question  of  insanity,  witnesses, 
not  professional  men,  may  be  permitted  to  give  their  opinion  in 
eennection  with  the  facts  disclosed  by  them."  And  in  Morse  v. 
Craufordj  (17  Verm.  Rep.  499,)  decided  in  1845,  Bennett,  J. 
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in  delivering  the  opinion  of  the  court  on  this  same  question,  said 
"  the  law  is  well  settled,  especially  in  this  state,  that  a  witness 
may  give  his  opinion  in  evidence,  in  connection  with  the  Sekcts  on 
which  it  is  founded,  and  as  derived  from  them ;  though  he  could 
not  be  allowed  to  give  his  opinion  founded  upon  facts  proved  by 
other  witnesses."  In  Poole  v.  Richardson^  (3  Mass,  Rep,  330,) 
as  early  as  1807,  the  court  permitted  the  subscribing  witnesses 
to  the  will  to  be  inquired  of  generally  as  to  the  judgment  they 
formed  of  the  soundness  of  the  testator's  mind  at  the  time  he 
executed  it,  and  allowed  other  witnesses  to  testify  to  the  appear- 
ance of  the  testator,  and  to  any  particular  facts  from  which  the 
state  of  his  mind  might  be  inferred,  but  not  to  testify  merely  98 
to  their  opinion  or  judgment.  The  same  rule  is  adhered  to  in 
that  state  in  subsequent  cases.  (8  Mass.  Rep.  287.  5  Piofc. 
610.) 

In  Connecticut  this  point  was  decided  in  1822,  in  Grant  v. 
Thompson,  (4  Conn.  Rep.  208.)  Chief  Justice  Hosmer  said, 
"  that  the  mere  opinions  of  witnesses  relative  to  the  sanity  of  a 
party  are  inadmissible :  yet  their  opinions,  in  connection  with 
the  facts  on  which  they  are  formed,  are  admissible."  The  same 
rule  was  subsequently  recognized  in  Kinne  v.  Kinne,  (9  Conn. 
^Rep.  102,)  and  the  court  say  "such  opinions  are  entitled  to 
little  or  no  regard,  unless  supported  by  good  reasons  founded  on 
facts  which  warrant  them.  K  the  reasons  are  frivolous  or  in- 
conclusive, the  opinions  of  the  witnesses  are  worth  nothing." 

In  Pennsylvania,  the  same  rule  is  established.  In  Rambler 
V.  Tr'yon,  (7  Serg.  ^  Rawl.  90,)  decided  in  1821,  witnesses 
were  offered  to  prove  certain  facts  tending  to  show  an  extraor- 
dinary dullness  of  understanding  in  a  testator,  followed  up  by 
the  opinions  of  the  witnesses,  founded  on  those  facts,  that  he  was 
incapable,  from  defect  of  understanding,  of  making  a  will,  aad 
the  court  adjudged  the  evidence  admissible.  And  in  the  later 
case  of  Wagan  v.  SmM,  (11  Serg.  4*  Rawle,  141,)  a  witness 
called  by  the  plaintiff^  was  asked  whether  "from  his  actual 
knowledge  of  Peter  Eipe  he  considered  him  fit  or  unfit  to  make 
a  will?"  The  defendant  objected  to  the  question,  butitww 
permitted  to  be  answered,  and  the  defendant  excepted.    On 
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error,  the  only  point  examined  was  whether  the  question  was 
leading-  It  was  taken  for  granted  by  the  court  and  counsel  that 
the  plaintiff  had  a  right  to  the  opinion  of  the  witness. 

In  the  state  of  Tennessee  the  following  rules  applicable  to 
cases  of  this  kind  were  laid  down  by  the  supreme  court  in  1836, 
in  Gfibson  v.  Gibson^  (9  Yergery  329.)  "  Firsts  attesting  wit- 
nesses, and  they  only,  are  trusted  to  give  their  opinion  merely, 
without  cause  or  reason  assigned,  of  the  testator's  sanity. 
Secondly y  physician^  may  state  their  opinion  of  the  soundness 
of  a  testator's  mind,  but  they  must  state  the  circumstances  or 
Symptoms  from  which  they  draw  their  conclusions.  As  to  all 
others,  their  opinions  considered,  merely  as  opinions,  are  not  evi- 
dence. But  having  stated  the  appearance,  conduct,  or  conver- 
sation of  the  testator,  or  other  particular  fact  from  which  his 
state  of  mind  may  be  inferred,  they  are  at  liberty  to  state  their 
inference,  conclusion  or  opinion,  as  the  result  of  these  facts." 

In  Ohio  the  rule  on  this  subject  was  not  settled  till  1843,  in 
the  case  of  The  State  v.  Ckark,  (12  Ohio  Rep.  483.)  That 
was  an  indictment  for  murder,  and  the  defense  set  up  was  insan- 
ity. On  error,  the  supreme  court  held,  after  an  examination  of 
the  decisions  in  other  states,  that  on  a  question  of  insanity,  wit- 
nesses other  than  professional  men  may  state  their  opinion,  ii^ 
connection  with  the  &cts  on  which  it  is  founded. 

But  one  of  the  most  interesting  cases  I  have  found  on  this 
subject  is  that  of  Clary  v.  Clary^  (2  IredeWs  Law  Rep,  78,) 
decided  in  North  Carolina  in  1841.  The  supreme  court  there 
examined  the  question  upon  principle,  and  came  to  the  conclusion 
that  when  the  witness  has  an  opportunity  of  observing  the  con- 
duct and  character  of  a  person  whose  sanity  is  questioned,  the 
witness,  in  addition  to  the  facts,  may  state  his  judgment  or  be- 
lidf  founded  on  such  observation,  as  evidence  for  the  considera- 
tion of  the  jury.  The  question  is  discussed  by  GastoB,  J.  at 
kngth,  in  all  its  bearings,  and  with  great  ability. 

Without  citing  Airther  from  the  reports  of  other  states  it  will 
Im  seen,  that  the  current  of  authorities  runs  only  in  one  direc-' 
tion ;  and  it  may  now  be  said,  that  out  of  this  state  at  least,  no 
nnde  is  now  better  or  more  firmly  established. 
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A  careful  examination  of  the  reasoning  of  the  court  in  the 
case  last  cited,  will,  I  think,  satisfy  any  fair  minded  person  that 
in  establishing  the  rule  the  question  has  been  correctly  decided. 
The  evidence  is  admitted  from  necessity ;  because  it  is  not  only 
the  best  evidence  that  can  be  given,  in  connection  with  the  facts, 
but,  in  truth,  the  only  evidence  that  can  convey  to  the  minds  of 
others  the  impressions  made  on  the  mind  of  the  witness  by  the 
conduct  of  the  person  whose  sanity  is  questioned.  In  CHbson 
V.  Gibsotty  Reese,  J.  said,  "  The  propriety  of  this  evidence  arises 
from  the  delicate  nature  of  all  investigations  into  the  state  of  the 
human  mind.  How  can  a  witness  describe  the  dissociated  and 
flighty  conversations  of  a  lunatic,  the  fear,  the  horror,  the  frenzy 
of  his  eye  ?  how  communicate  the  influences  which  mind  prac- 
tices upon  mind,  if  he  must  not  speak  of  inferences,  impressions 
or  conclusions.  After  all,  it  is  the  facts  which  a  witness  de- 
tails, the  conduct  which  he  describes,  which  chiefly  or  primarily 
constitute  the  testimony  relied  on." 

Even  with  very  great  descriptive  talent,  it  would  be  impossi- 
ble, by  a  mere  statement  of  what  he  said  and  did,  without  an 
expression  of  opinion,  to  convey  to  our  minds  so  perfect  a  picture 
of  the  condition  of  a  person,  as  to  enable  us  to  deeide  correctly 
whether  or  not  the  person  was  sane.  "Sor  even,  with  great  imi- 
tative powers,  could  a  witness  act  out  the  scene,  so  as  to  en- 
able us  to  judge  always  safely.  And  when  we  consider  how 
few  witnesses  would  be  able  to  exert  those  unusual  faculties,  I 
apprehend  we  shall  find  the  opinion  of  the  witness,  founded  on 
such  facts  as  he  can  describe,  an  almost  indispensable  part  of 
his  evidence. 

An  opinion  is  given  of  hand-writing,  from  necessity.  A  wit- 
ness may  well  recognize  a  familiar  hand,  without  being  able  to 
testify  to  one  single  peculiarity  which  distinguishes  it  &om  the 
hand-writings  of  all  other  men.  So  with  identity.  We  may 
recognize  a  person,  and  be  able  to  testify  to  his  identity  with 
confidence,  without  being  able  to  describe  a  single  peculiar  fea- 
ture different  from  that  of  every  other  man.  The  proof  in  such 
case  depends  upon  the  conclusion  formed  in  the  mind  of  the 
witness.    It  is  a  mere  matter  of  opinion,  but  it  is  the  only  sat- 
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iflfaotory  or  reliable  evidence  that  can  be  given.  The  same 
reason,  to  some  extent  atf  least,  is  applicable  to  the  question  under 
consideration ;  so  that  upon  principle  as  well  as  authority,  the  wit- 
ness, after  stating  the  facts  and  circumstances,  may  give  his 
opinion  derived  from  them  and  resting  upon  them,  for  the  con- 
sideration of  the  jury ;  though  the  opinion  may  have  little  or 
no  weight,  unless  appearing  to  be  supported  by  the  facts  and 
circumstances  proved 

There  is  no  ground  for  saying  that  evidence  of  opinions  was 
received  without  the  facts  on  which  they  were  based.  No  such 
objection  was  made  to  the  evidence,  and  a  fair  examination  of 
the  bill  of  exceptions  shows  that  the  question  really  raised  and 
decided  was  the  one  above  discussed. 

The  declarations  of  the  wife  made  in  the  presence  of  Henry  De 
Witt,  and  in  conversation  with  him,  were  clearly  competent.  All 
that  he  said  and  did  was  admissible  to  enable  the  jury  to  judge  of 
his  mental  capacity ;  and  it  was  proper  to  prove  what  was  said 
to  him  by  the  wife,  with  a  view  to  the  better  understanding  of 
his  language  and  conduct. 

There  was  no  error  in  admitting  proof  of  the  condition  of 
Henry  De  Witt's  mind  during  the  month  before  his  death, 
though  it  was  nine  months  after  the  date  of  the  deed  in  ques- 
tion. The  evidence  becomes  perhaps  much  less  important,  but 
not  incompetent,  from  the  intervening  distance  of  time. 

The  capacity  of  the  grantor,  and  the  exertion  over  his  mind 
of  an  undue  influence  in  procuring  the  deed,  were  both  questions 
of  fact  for  the  consideration  of  the  jury,  and  have  been  passed 
upon  by  them  under  a  charge  of  the  judge  to  which  no  exception 
was  taken.  I  find  in  the  case  no  reason  for  disturbing  the  ver- 
dict. The  judgment  rendered  at  the  circuit  must  therefore  be 
affirmed. 

Judgment  affirmed. 

[Albany  General  TerMi  Febmaiy  2, 1852.  Porker^  Wright  and  Harris, 
JustiCM.] 
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Where  a  person  stakes  upon  an  illegal  wager,  money  belonging  to  himself 
and  others,  in  an  action  against  the  stakeholder  to  recover  the  money  depos- 
ited, he  can  only  recover  back  the  amount  contributed  by  himself. 

IBach  person  who  contributes  money  to  the  stakes,  most  sue  for  the  same ;  and 
he  alone  can  recover  it  back. 

In  such  an  action  the  plaintiff  is  entitled  to  interest,  fh>m  the  commencement 
of  the  suit;  not  as  interest  for  the  use  of  the  money,  but  as  damages  for 
the  detention. 

This  was  a  motion  by  the  defendant  for  a  new  trial,  upon  a 
bill  of  exceptions  taken  at  the  second  trial  of  the  cause,  before 
the  Hon.  H.  P.  Edwards,  at  the  New-Tork  circuit  in  November, 
1850.  The  facts  are  fully  stated  in  the  report  of  the  case  in 
the  court  of  appeals,  on  error  to  the  supreme  court,  after  the 
first  trial.  (1  ComsL  392.)  The  evidence  was  substantially 
the  same  as  on  the  former  trial.  The  judge,  among  other  things, 
charged  the  jury  that  the  plaintiff,  if  entitled  to  recover  at  all, 
was  entitled  to  recover  the  whole  sum  which  was  paid  or  depos- 
ited by  him  with  the  defendant  upon  the  wager,  notwithstand- 
ing other  persons  might  have  been  interested  in  portions  of  the 
money  so  paid  or  deposited  by  the  plaintiff;  to  which  charge 
the  counsel  for  the  defendant  excepted.  The  judge  fiirtiier 
oharged  the  jury  that  there  were  three  questions  for  their  con- 
sideration :  first,  was  there  a  wager  made  upon  the  event  of 
this  race  ?  secondly,  was  the  money  upon  that  wager  put  up 
by  the  plaintiff?  and  thirdly,  was  the  money  so  put  up,  paid 
over  by  the  defendant,  and  if  so,  in  what  manner?  That,  as  to 
the  first  question,  it  appeared  by  the  evidence  that  such  a  wager 
was  made,  and  there  was  no  controversy  between  the  parties  in 
respect  to  that  fact ;  it  also  appeared  that  the  defendant  held 
a  sum  of  money  as  a  stake,  dependent  upon  the  result  of  that 
race,  md  the  jury  were  to  determine  wliether  $3000  of  the 
money  so  held  by  the  defendant,  was  paid,  delivered,  or  depos- 
ited with  him  for  that  purpose,  by  the  plaintiff.  That  in  respeet 
to  the  question  as  to  the  payment  over  of  the  money  by  the  de- 
fendant, the  proofs  before  the  jury  were  substantially  the  same 
88  tboie  which  were  given  on  the  former  trial  of  this  cause,  and 
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upon  which  the  court  of  appeals  had  decided  that  the  particniar 
assent  to  the  payment  over  of  the  money  by  the  defendant^ 
which  was  then  proyed  to  have  been  given  by  the  plaintiff,  con- 
stitated  no  defense;  that  the  defendant  claimed  that  on  this 
trial  he  had  proved  a  different,  case,  and  one  in  which  the  con- 
sent to  the  payment,  proved  to  have  been  given  by  the  plaintiff, 
could  legally  operate  as  a  defense.  That  the  inteilt  of  the  stat- 
ute was  to  suppress  gaming  in  all  its  forms;  that  after  the 
wager  had  been  made  and  lost  the  plaintiff  continued  to  be  the 
owner  of  the  money  deposited  by  him  with  the  stakeholder,  and 
had  the  right  to  call  upon  the  stakeholder  to  pay  it  to  him,  or 
to  direct  him  as  the  holder  of  the  plaintiff's  money,  to  pay  it 
over  to  some  other  person ;  but  that  the  plaintiff  as  loser,  could 
not,  after  the  event  had  happened,  direct  the  payment  of  such 
money  to  the  winner,  in  pursuance,  and  in  discharge  of  tha  wa- 
g^ ;  that  such  direction,  in  pursuance  of  the  ori^al  contract, 
which  the  statute  had  declared  to  be  void,  would  be  inoperative ;  ' 
to  which  last  mentioned  paragraphs  of  the  charge,  the  defendant 
excepted.  That  the  law  was,  that  a  person  who  has  lost  money 
upon  a  wager  on  a  race,  may  recover  it  back  from  the  atake- 
holder,  although  he  has  directed  the  stakeholder  after  the  loss 
of  the  race,  to  pay  the  money  over  to  the  winner,  and  the  stake* 
holder  has  complied  with  such  directionfl.  To  this  portion  of  the 
charge,  the  counsel  for  the  defendant  also  excepted.  The  judge 
further  charged  the  jury,  that  the  statute  was  not  made  for  the 
benefit  of  the  depositor,  but  to  prevent  the  public  nnschie& 
which  arise  from  betting  and  gaming,  and  that  the  rule  by  which 
the  jury  were  to  be  guided  in  applying  the  statute  to  this  case, 
was  this :  if  the  money  was  deposited  by  the  plaintiff  with  the 
defendant,  in  pursuance  of  the  wager  which  had  been  made 
iqnm  the  race  between  Lady  Suffolk  and  Amerious,  and  if  the 
money  was  paid  over  by  the  defendant  to  Mintum,  in  exaooAm 
and  in  satisfaction  and  discharge  of  the  wager,  the  plaintiff  waa 
entitled  to  recover  the  amount  so  paid,  whether  Mintum  received 
it  as  the  sole  party  interested  in  the  wager,  or  pardy  on  his 
own  behalf,  and  partly  in  behalf  of  others.  The  question  for 
tha  jwy  was,  whether  the  money  was  paid  over  in  const 
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of  the  unlawful  contract ;  whether  it  was  paid  as  money  lost,  ani 
received  as  money  won  upon  a  wager.  To  which  portion  of  the 
charge  the  defendant  also  excepted.  His  honor  the  judge  fur- 
ther charged  the  jury,  that  the  plaintiff  was  entitled  to  recover 
interest  upon  the  sum  deposited,  from  the  time  of  the  commence- 
ment of  this  suit.  To  this  portion  of  the  charge  the  counsel  for 
the  defendant  also  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  <^8000  debt^ 
with  six  cents  damages  and  six  cents  costs. 

A.  L.  JorcUrn^  for  the  plaintiff. 

E.  Sandford  and  N.  B.  Blunt,  for  the  defendant. 

By  the  Courts  Roosevelt,  J.  This  was  the  case  of  a  wager 
on  a  horse  race.  The  controversy  originated  more  than  ten 
years  ago ;  and,  in  the  long  interval,  has  furnished  ample  occu- 
pation for  both  bench  and  bar.  It  now  presents  itself  in  the 
shape  of  a  motion  for  a  new  trial,  on  the  part  of  the  defendant, 
founded  on  a  bill  of  exceptions,  taken  to  the  judge's  charge. 

Under  that  charge  the  jury  found  a  verdict  for  the  plaintiff  for 
f  8000,  the  whole  amount  deposited  by  the  plaintiff  in  the  hands 
of  the  stakeholder,  who  was  the  defendant,  although  the  plain- 
tiff, it  appeared,  had  really  contributed  only  one-fifth ;  the  oth^ 
four-fifths  having  been  furnished  by  his  associates.  If  entitled  to 
recover  at  all,  was  he  entitled  to  more  than  the  $600?  This, 
although  there  are  several  minor  points  of  controversy,  is  the 
nudni  if  not  the  only,  question  in  the  case. 

The  action  rests  entirely  on  the  statute  against  gaining.  It 
must  find  its  support  there,  or  nowhere.  By  the  common  law, 
money  paid  either  voluntarily  or  in  the  execution  of  an  unl&wfbi 
contract,  cannot  be  recovered  back.  It  is  considered  to  be  against 
sound  policy  to  allow  the  time  of  the  courts  to  be  occupied  or 
their  aid  to  be  invoked  in  such  controversies.  Does  the  letter 
of  the  statute  then,  or  its  spirit,  warrant  the  plaintiff's  claim? 

The  statute  (1  JR.  S.  662,  i  8)  declares  all  such  wagers  to  be 
unlaiwfU,  and  all  contracts  for  or  on  account  of  the  money  m^ 
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gered,  bet  or  staked,  to  be  Toid.  Had  it  stopped  hare,  no  acticm 
could  have  been  maintained  by  any  of  the  parties,  all  being  i» 
pari  deljuUo.  But  such  an  enactment,  by  itself,  would  have  been 
wholly  insufficient  to  check  the  pernicious  vice  of  gaming,  or  to 
remedy  its  ruinous  consequences  to  the  loser  and  his  family. 
The  legislature,  therefore,  went  further,  and  by  the  9th  section 
of  the  same  title,  provided  that  any  person,  who  should  pay,  de- 
liver, or  deposit  any  money,  property,  or  thing  in  action,  upon  a 
prohibited  wager,  might  recover  it  of  the  winner,  and  of  the 
stakeholder,  whether  paid  over  or  not,  and  whether  the  wager 
were  lost  or  not.  Under  this  provision  the  plaintiff,  although 
for  himself  he  only  bet  and  deposited  $600,  seeks  to  recover, 
and  to  retain  too,  the  whole  $3000.  And  if  he  is  right  in  his 
construction,  the  act,  while  endeavoring  to  effect  the  suppression 
of  one  vice,  will  be  offering  a  bounty  for  the  perpetration  of 
another,  far  more  odious,  although  perhaps  not  quite  so  perni- 
cious. In  my  opinion  the  legislature  intended  no  such  result 
The  great  object,  as  far  as  practicable,  was  to  place  the  parties, 
and  especially  the  loser,  in  stcUu  quo.  He  who  really  paid  the 
money,  or  delivered  the  thing  to  the  winner,  or  deposited  the 
thing  or  money,  with  the  stakeholder,  and  not  the  mere  agent  or 
conduit,  was  to  be  reinstated  in  his  original  possession.  He  was 
to  be  looked  upon,  in  respect  to  this  unfortunate  passion,  as  a 
minor,  under  the  guardianship  of  the  law,  and  incapable  of  giv- 
ing any  binding  consent  to  the  disposal  of  his  property.  And 
when  such  consent  was  pleaded  in  answer  to  his  claims,  the  min- 
isters of  the  law  were  to  step  in  and  nullify  the  plea.  The  inter- 
pretation contended  for  by  the  plaintiff's  counsel  would  defeat, 
as  I  conceive,  the  leading  purpose  of  the  act,  the  protection  of 
those  whose  infatuation  has  deprived  them  of  the  faculty  of  pro- 
tecting themselves.  Instead  of  restoring  his  property  to  the 
party  wronged,  it  would  merely  substitute  one  winner  for  another 
— a  treacherous  or  disguised  winner  for  an  open  manly  one — a 
winner  without  merit,  either  in  law  or  honor,  for  a  winner  who 
has  at  least  the  rules  of  the  turf  and  the  customs  of  sportsmen 
in  his  favor.  And  all  this  is  to  follow  that  the  letter  of  the  act 
aay  be  obeyed,  which  says  "  the  person  depositing  th^  mon^y 
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may  sue  for  and  recover  the  same."  But  who  is  the  persoB 
making  a  deposit?  If  I  send  a  child  or  a  servant  to  the  bank, 
with  my  pass-book  and  surplus  funds,  is  it  he  that  makes  the 
deposit,  or  I  ?  If  a  merchant,  as  is  the  almost  universal  practice, 
intrusts  this  duty  to  his  clerk,  which  of  the  two  is  called  the 
depositor,  the  clerk  or  the  merchant  ?  All  language,  even  when 
supposed  to  be  used  most  literally,  proceeds  upon  the  assumption 
of  the  great  legal  maxim,  quifacit  per  cUiumjfacit  per  se — ^what 
a  man  does  by  another,  he  does  by  himself. 

I  conclude  then,  as  the  result  of  the  whole  letter,  spirit  and 
policy  of  the  act,  that  each  person,  whose  own  money,  by  his 
coilsent  and  direction,  is  contributed  to  the  stakes,  must  "  sue 
for  the  same,"  and  that  he,  and  he  alone,  can  recover  it  back. 

This  disposes  of  the  verdict,  and  renders  a  new  trial  necessary. 
But  there  are  some  minor  points  on  which,  as  they  have  been 
fully  argued,  it  may  be  as  well,  in  view  of  future  litigation,  to 
express  an  opinion. 

No  demand,  then,  before  suit  brought,  was  necessary.  The 
decision  in  the  court  of  appeals  settled  that  question.  It  also 
determined  that  the  payment  over  by  the  stakeholder  to  the  win- 
ner, although  '^  with  the  consent  or  by  the  order  of  the  loser," 
did  not  discharge  the  stakeholder  from  his  liability.  {Rticknum 
V.  Piieher,  1  ComsL  892.)  There  was  no  color  for  the  pretense 
that  there  had  been  a  voluntary  donation  of  the  money.  When 
Itanded  over  to  Mintum,  the  successful  party,  he  received  it, 
obviously,  in  fulfillment  of  the  wagering  agreement,  and  not  as 
the  subject  of  the  plaintifi''s  bounty.  As  to  interest,  the  judges, 
before  whom  the  cause  was  tried,  charged  that  it  aocmed  and 
was  recoverable  from  the  commencement  of  the  suit.  We  &mr 
eur  in  this  opinion,  although  the  juiy,  it  seems,  thought  otiier- 
wise.  The  statute,  it  is  true,  must  give  the  rule ;  and  the  '' ab- 
stract lights  and  duties  of  the  parties,"  in  the  language  of  the 
eourt  of  appeals,  "  have  nothing  to  do  with  the  case ;"  that  nde 
is  expressed  in  the  words  "  may  sue  for  and  recover  the  9amB^ 
liamely,  "  the  money  paid  or  deposited,"  saying  nothing  alxmt 
faitttrest.  No  interest  therefore  can  be  recovered  as  for  the  use 
of  the  money.    But^oes  it  follow,  when  the  losing  party  has 
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Bigmfied  his  determination  to  enforce  the  restoration  of  his  prop- 
erty by  legal  process,  that  the  winner  or  the  stakeholder  may 
hold  him  at  bay,  by  indefinite  litigation,  and  after  a  large  portion 
of  a  lifetime  thus  consumed,  pay  no  part  of  the  datnage  occa- 
sioned by  the  detention  ?  Such  a  rule  would,  in  practice,  operate 
as  a  partial,  and  in  the  present  state  of  the  courts  in  this  district, 
as  almost  a  total  repeal  of  the  statute — ^to  say  nothing  of  the 
bounty  it  would  offer  to  the  indulgence  of  a  spijit  of  vexatious 
and  distressing  litigation. 

New  trial  granted. 

[New-Tork  General  Term,  June  11, 1852.    Edwards,  MUckdl  and  RooseveUt 
Justices.] 


Wells  and  others  vs.  Chapman  and  others. 

A  tmst  estate,  bein^  incumbered  by  a  valid  mortgage,  upon  which  a  decree 
of  foreclosure  had  been  obtained,  the  tnistees  effected  a  loan,  Arom  a  cor- 
poration, for  the  security  of  which  the  mortgage  and  decree  were  assigned 
to  the  lender  who  paid  the  mortgagee's  demand.  The  mortgage  was  not 
discharged,  but  was  kept  on  foot,  for  the  benefit  of  the  lender.  The  loan 
was  usurious,  and  was  illegal,  aa  being  contrary  to  the  charter  of  the  cor- 
poration, ffdd  that  notwithstanding  the  usury  and  illegality  of  the  loan, 
the  mortgage  and  decree  remained  valid,  and  were  neither  exthiguished 
nor  merged,  but  wera  unaffected  by  the  usury  and  illegality  of  the  contract 
upon  which  they  were  assigned. 

Bdd  also,  that  the  trustees  could  waive  the  usury  and  the  illegality,  for  the  ben- 
efit of  the  estate ;  and  that  having  procured  a  transfer  of  the  mortgage  and 
decree,  ftom  the  corporation,  they  could  enforce  the  same. 

Bdd  further y  that  a  purchaser  of  the  mortgaged  premises  who,  before  such 
transfer,  had  acquired,  by  judicial  sale,  the  equity  of  redemption,  including 
the  title  of  the  trust  estate,  could  not  alledge  the  usury  or  iUegality  in  the 
loan  from  the  corporation,  to  defeat  the  lien  of  the  mortgage  and  decree. 

Oqo  who  purchases  subject  to  an  outstanding  mortgage,  is  precluded  firom 
setting  up  its  invalidity  in  the  hands  of  its  owners,  on  any  ground  than 
existing. 

Where  twatenants  in  common  of  lands  subject  to  an  old  mortgage,  had  become 
involved  In  perplexing  claims  and  counter-claims,  and  a  litigation  between 
Vol.  Xm.  71 
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them  bad  ensued,  in  which  their  joint  interests  were  ordered  to  be  sold, 
and  the  same  were  sold  to  ti  stranger ;  ii  was  hdd  that  one  of  such  co-tenanU 
was  at  liberty  to  purchase  and  hold  the  old  mortgage,  for  his  own  benefit, 
exclusively;  and  that  he  might  enforce  it  for  its  whole  amount,  although 
he  boughf  it  at  a  discount. 

B.  owning  a  lot  of  land,  granted  to  R.  an  adljoining  lot,  with  the  right  to  use 
for  a  paper  miUt  water  conTejed  in  a  race-way  across  the  lot  of  3. ;  E.  core- 
nanting  that  the  water  should  be  used  for  jio  other  purpose.  Held  that  the 
owner  of  the  R.  lot  could  not  convert  the  paper  mill  into  a  cotton  miUt  and 
still  retain  the  iascment ;  but  that  a  purchaser  of  S.'s  lot  under  a  mortgage 
foreclosure,  could  restrain  him  to  the  use  of  the  water  for  a  paper  m£U  only. 

On  giving  a  mortgage,  bearing  interest,  for  part  of  an  advance  of  money,  the 
lender  took  firom  the  borrower  an  agreement  to  pay  to  the  broker  an  annual 
snm  equal  to  about  seven  per  cent,  on  the  whole  advance,  until  the  latter 
was  paid  up ;  calling  the  annuity  a  compensation  for  brokerage,  &c.  Bdd 
that  the  mortgage  was  usurious. 

/ 

In  EauiTY.]  This  was  an  appeal  by  the  defendants  from  a 
decree  of  the  late  assistant  vice  chancellor  of  the  first  circnit 
The  facts,  as  well  as  the  points  decided,  are  fully  stated  in  the 
report  of  the  case  before  the  court  below.    (4  Sandf.  Ch.  813.) 

S.  A.  Foot^  for  the  appellants. 

Murray  Hoffman^  for  the  respondents. 

« 

By  the  Courts  Roosetelt,  J.  In  the  year  1814,  Samuel 
Slee  of  Ponghkeepsie,  whose  name  has  so  often  appeared  in  the 
legal  annals  of  this  state,  was  the  owner  of  a  cotton  factory  and 
a  farm  adjacent  in  the  county  of  Dutchess.  On  the  25th  of 
October,  1814,  he  mortgaged  the  premises,  for  $12,000  to  the 
Washington  Insurance  Company,  who,  on  the  4th  of  June,  1823, 
obtained  a  decree  of  foreclosure  and  sale,  to  satisfy  the  principal 
and  interest  then  due,  exceeding  $15,000.  This  decree,  on  the 
4th  of  October,  in  the  same  year,  was  assigned  to  the  life  and 
Fire  Insurance  Company — a  corporation,  whose  name  has  also 
borne  a  conspicuous  part  in  the  history  of  litigation.  And  three 
years  after,  they  assigned  it  to  Josiah  Barker — being  only  a 
few  days  before  the  appointment  of  receivers  to  wind  up  their 
affidrs.    On  the  3d  of  May,  1830,  Barker  and  the  r^oM^ors 
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assigned  to  ThomaB  L.  Wells,  one  of  the  compUBnants  in  this 
suit  in  tmst ;  and  the  leading  object  now  is  to  carry  into  effect 
the  original  decree  of  foreclosure,  and  to  adjust  and  settle  some 
of  the  numerous  difficulties,  which  in  the  lapse  of  nearly  thirty 
years,  have  gathered  round  it.  The  case  has  been  already  ar« 
gued  before  Assistant  Vice  Chancellor  Sandford,  and  by  him 
decided  in  favor  of  the  complainants.  An  appeal  taken  to  the 
late  chancellor,  was  likewise  heard  before  him,  but  unfortunately, 
in  the  press  of  business  left  undecided.  For  a  general  state- 
ment of  the  -facts,  which  it  is  unnecessary  again  to  repeat  in  de- 
tail, and  for  the  reasons  of  the  assistant  vice  chancellor,  reference 
may  be  had  to  the  report  in  4  Sandf.  Ch.  Rep.  313. 

The  first  point  taken  by  the  appellants  is,  that  the  assignment 
of  the  mortgage  and  decree  of  foreclosure,  by  the  Washington 
Insurance  Company,  to  the  lafe  and  Fire  Insurance  Company, 
at  the  request  of  the  defendant  Chapman,  was  void,  and  trans- 
ferred no  title  to  the  latter  company,  being  against  its  charter, 
against  the  restraining  act,  and  against  the  statute  of  usury. 

I  shall  consider  the  question  of  usury  first.  It  is  conceded 
that  there  was  no  usury  in  the  original  mortgage ;  and  if  there 
had  been,  it  would  have  been  cured  by  the  decree  of  foreclosure. 
There  was  none  as  between  the  two  insurance  companies.  The 
Washington  company  received,  no  matter  from  whom,  the  full 
amoujit  of  their  demand.  But  Chapman,  it  is  said,  who  either 
on  his  own  account  or  as  trustee  for  Mrs.  Dyett,  represented  the 
equity  of  redemption  and  negotiated  the  transaction  with  the 
other  company,  obtained  from  them  the  money  on  loan,  upon  the 
security  of  the  assignment,  at  a  usurious  rate.  This,  as  a  fact, 
is  no  doubt  true.  But  usury,  as,  matter  of  law,  is  a  personal 
pri^lege  which  may  be  waived  by  the  parties,  and  which  cannot 
be  asserted  by  strangers.  Such  is  the  general  rule.  Its  excep- 
tions are  cases  of  assignees  in  bankruptcy,  or  voluntary  trustees 
for  the  payment  of  creditors.  {De  Wolfe  v.  Johnsonj  10  Whetxf. 
86T.  PearsaU  v.  Kingsland,  3  Edw.  Rep,  196,  affirmed  en 
appeal.) 

The  present  case,  however,  so  far  as  regards  the  point  of  usury, 
is  ]&  every  respect  identical  with  that  of  Bush  v.  lAoingsten^ 
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decided  by  a  Aanimous  vote  of  the  late  court  of  errors,  in  con- 
formity with  the  views  of  Mr.  Justice  Spencer,  (2  Ccdnesf  Cos. 
in  Err.  66,)  and  subsequently  followed  by  the  court  of  chancery  I 

in  the  case  of  Pearsall  v.  Kingsland.  In  both  those  cases  the 
mortgagor  was  pressed  by  the  mortgagee  for  payment;  and 
to  obtain  time  procured  a  third  person,  at  a  usurious  rate  of 
interest,  to  advance  the  necessary  sum,  the  lender  taking  an  as- 
signment of  the  mortgage  as  security.  Default  being  subse- 
quently made,  the  substituted  m6rtgagee  filed  his  bill  to  fore- 
close, when  the  facts  above  detailed  were  set  up  as  a  defense. 
It  was  overruled  by  both  courts,  except  so  far  as  to  deduct  the 
usurious  excess ;  and  that  too,  as  will  be  seen,  when  th,e  wrong-  n 
doer  was  himself  the  party  seeking  relief  from  the  court,  as 
complainant. 

Here,  if  it  were  necessary  to  strengthen  the  case,  the  Life 
and  Fire  Company  are  not  complainants.  The  suit,  in  effect,  is 
for  the  benefit  of  the  very  trust  estate  whose  funds  were  used  to 
redeem  the  securities  from  the  company's  lien.  And  whether 
the  assignment  to  the  Life  and  Fire  Company  and  from  them  to 
Wells,  passed  the  legal  title  or  not,  is  of  little  moment ;  as  the 
only  result,  in  the  latter  view,  would  be  to  make  the  original 
mortgagees,  who  have  no  further  claim  on  their  own  account, 
trustees  in  equity  for  those  who  have.  It  is  the  established 
rule  of  the  court  of  chancery,  where  securities  are  not  actually 
eanceled,  and  not  intended  to  be,  to  keep  them  on  foot,  as  a  means 
of  protection,  till  the  rights  of  all  parties  are  adjusted. 

Bache,  therefore,  in  law,  purchased  the  property  subject  to 
the  mortgage,  whether  the  mortgage  had  been  assigned  contrary 
to  the  usury  act,  the  restraining  act,  or  the  incorporating  act. 
Neither  of  these  objections  concerned  him,  or  was  available  to 
him.  Besides,  he  purchased,  were  that  fact' necessary,  with  full 
notice  of  the  incumbrance,  and  at  a  public  sale,  made  expressly, 
and  in  terms,  sulject  to  all  claims  under  it.  He  has,  therefore, 
especially  as  against  Mrs.  Dyett  and  her  children,  neither  law 
nor  equity  in  his  favor.  ( Oiven  v.  Kemp,  13  Mass.  Rep.  575.) 
The  decision  of  this  point,  if  correct,  virtually  disposes  of  the  -"^ 
whole  appeal. 
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There  is  however  another  qnestion,  of  little  comparatiTe  mo- 
ment, presented  by  the  defendants'  counsel,  touching  the  doctrine, 
of  easements.  Slee,  before  executing  his  moirtgage  to  the  Wash-. 
ing]kon  Company,  had  given  to  one  Reid,  by  mutual  covenant,  a 
right  to  a  water  course,  to  be  used  for  the  purpose  of  carrying 
on  fk  paper  manufactory^  but  not  to  be  used  or  employed /or 
any  other  purpose.  Can  the  parties  convert  the  paper  mill 
into  a  cotton  mUl,  and  still  retain  the  easement  ?  The  assistant 
vice  chancellor  held  that,  although  this  diversion  of  the  water, 
from  its  original  design,  might  not  work  a  forfeiture,  yet  it 
would  authorize  Slee,  and  those  claiming  under  him  through  the 
mortgage,  to  stop  the  current  while  so  misapplied,  or,  at  their 
election,  to  obtain  an  injunction.  The  grant  of  an  easement, 
like  any  other  grant,  is  to  be  construed  according  to  the  fair  in- 
tent and  meaning  of  the  parties.  In  this  case  there  is  no  diffi-, 
culty  in  arriving  at  the  intent.  It  is  not  left  to  inference.  It  is 
clearly  expressed  in  direct  and  positive  terms ;  and,  not  being 
repugnant  to  any  rule  of  law,  "  it  is  the  duty  of  courts  of  justice 
to  carry  it  into  eflfect."  The  revised  statutes,  in  this  respect, 
(1  R,  S.  748,)  have  only  declared  more  precisely  and  positively 
what  before  was  acknowledged,  as  a  general  principle,  without 
them.  I  do  not  perceive,  therefore,  how  the  assistant  vice  chan-, 
cellor  could  have  done  otherwise  than  enjoin  the  parties  &omu 
making  any  use  of  the  water  for  the  purpose  of  a  cotton  mill, 
when  the  grant  was  upon  the  express  condition  that  it  should  be. 
applied  to  a  paper  mill,  and  a  paper  mill  alone.  There  may  be 
cases  in  which  the  designation  of  the  object,  to  which  the  ease- 
ment is  to  be  applied,  may  be  construed  as  merely  descriptive.. 
Such  was  the  one  recently  passed  upon  by  the  court  of  appeals ;, 
a  decision,  it  will  be  seen,  founded  upon,  and  not  in  contraven- 
tion of,  the  presumed  intention  of  the  parties,  and  which,  there-, 
fore,  instead  of  overruling,  goes  to  corroborate  the  views  above, 
expressed.  The  question  is  one  purely  of  intention.  When  that 
is  plain,  the  duty  of  the  courts,  as  already  stated,  is  equally  plain. 
To  test  the  doctrine  contended  for  by  the  appellants'  counsel,  we 
may  suppose  a  beautiful,  picturesque  country  residence,  with  a 
romantic  stream,  constituting  its  most  attractive  feature,  coursing 
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through  its  woods  and  lawns.  An  adjacent  owner,  not  thus  faTor- 
ed  desirous  of  remedying  by  art  the  defect  of  nature,  applies  to  his 
neighbor  for  leave  to  construct  a  canal,  in  the  form  of  a  mimic 
rivulet,  to  supply  a  fountain,  throwing  up  its  graceful  jets,  in  view 
of  the  owners  and  visitors  of  both  places.  Having  obtained  a  grant, 
in  accordance  with  his  wishes,  he  subsequently,  in  a  moment  of 
neighborly  passion,  (not  an  unusual  disturber  of  rural  felicity,) 
converts  the  cooling  fountain,  so  pleasant  to  the  eye  and  harmo- 
nious to  the  ear,  into  an  unsightly,  hissing  steam  engine.  Would 
there  be  no  remedy  for  such  a  wrong  ?  None  by  injunction ; 
none  by  cutting  off  the  stream  from  its  perverted  Recipient?  I 
do  not  entertain  a  doubt  that  redress,  in  such  a  case,  could  be 
had  in  either  mode.  The  law  respects  the  rights  of  parties,  in 
matters  of  taste  and  imagination,  as  well  as  in  matters  of  profit. 
It  stays  the  wrongful  destruction  of  ornamental  trees,  as  well  as 
the  wrongful  consumption  of  mere  firewood.  There  may  be  in* 
juries  too  fanciful  for  its  jurisdiction ;  but  that  is  no  reason  why 
it  should  not  interfere  in  any  case,  where  the  rights  of  a  refined 
and  cultivated  taste  are  violated.  Here,  the  owner  of  the  water 
had  a  right  to  withhold  a  grant  altogether.  If  he  made  one, 
then  he  had  a  right  to  impose  conditions  and  restrictions  on  its  . 
use.  There  is  nothing  absurd  in  his  confining  the  grant  to  a 
paper  mill.  He  may  have  had  very  good  reasons  for  so  doing ; 
they  may  have  been  substantial  reasons  of  pecuniary  advantage, 
or  they  may  have  been  reasons,  less  real  perhaps,  but  more  ele- 
vated, of  ideal  association.  It  is  not  for  the  court  to  inquire 
into  them.  It  is  sufficient  to  know,  that  he  had  a  right  to  reserve, 
and  that  he  did  reserve,  all  his  original  ownership,  except  in  the 
one  particular  of  the  use  of  the  water  for  a  paper  mill. 

This  case,  as  presented  to  the  court,  occupies  nearly  four  thou- 
sand folios.  It  was  elaborately  examined  by  the  assistant  vice 
chancellor,  and  we  see  no  grounds  in  the  argument  advanced  by 
the  appellants  for  reversing  or  modifying  his  decree. 

Decree  affirmed. 

[New-Tork  General  Term,  June  11, 1862.  EdioardSt  MUckOl  and  RooK' 
vdif  Justices.] 
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Ohristopher  and  Tilton  vs.  The  Mayor.  &c.  op  the  City 
OF  New- York,  and  others. 

The  corporatiaD  of  the  city  of  New-Tork  has  no  power  to  make  a  cootraet 

.  Tvith  a  pai-ticnlar  indiyidaal  for  the  hoilding  of  a  market,  without  advertising 
for  proposals,  and  without  making  it  through  the  head  of  one  of  the  depart- 
mcDts.    Mitchell,  J.  dissented. 

A  contract  entered  into  in  pursuance  of  a  resolution  of  the  common  council, 
where  there  has  heen  no  oth^  order  directing  an  advertisem'ont  for  propo- 
sals than  hy  a  resolution  passed  hy  the  board  of  aidcnnen  only,  is  invalid. 

The  power  of  the  courts  to  control  the  action  of  a  municipal  corporation  is  not 
limited  to  those  cases  where  the  corporation  is  a  trustee  for  an  individual, 
or  a  class  of  persons,  in  respect  to  a  fund  or  other  property  in  which  such 
individual  or  class  has  a  peculiar  and  personal  interest,  not  common  to  all 
the  corporators. 

When  an  act  is  clearly  illegal,  and  where  the  necessary  effects  of  such  act  will 
be  to  injure,  or  impose  a  burthen  upon  the  property  of  any  corporator,  there 
is  enoogh  to  warrant  the  interference  of  the  court. 

This  was  an  appeal  from  an  order  made  at  special  term,  con- 
tinuing an  injunction  until  the  bearing.  The  injunction  ordered 
the  defendants.  The  Mayor,  Aldermen  and  Commonalty  of  the 
city  of  New-York,  Joseph  R.  Taylor,  comptroller,  William  Ad- 
ams, commissioner  of  repairs  and  supplies,  and  John  B.  Gorlies, 
to  refrain  from  acting  under  a  resolution  adopted  by  the  board 
of  aldermen  of  the  dty,  on  the  14th  of  October,  1851,  relative  to 
the  rebuilding  of  Washington  market ;  and  also  to  refrain  from 
acting  or  taking  any  steps  under  a  resolution  relating  to  the 
said  matter,  presented  before  and  adopted  by  the  said  board  of 
aldermen  on  the  29th  of  December,  1851 ;  and  from  giving  or 
executing  any  conlaract  for  the  rebuilding  of  said  market,  under 
either  of  those  resolutions,  to  the  said  John  B.  Oorlies ;  and  in 
case  any  such  contract  should  have  been  executed,  from  acting 
under  tiie  same. 

jR.  H.  Morris  and  M.  S.  Bidtoell^  for  the  plaintiffs. 

BL  E*  Damesj  for  the  oorp(»iition  of  New- York. 

E.  Sandfordj  for  the  defendant  Corlies. 
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Edwards,  J.  The  plaintiffs  in  this  case  alledge  that  thej 
are,  and  for  seven  years  have  becn^  tax-payers  and  freeholders 
in  the  city  of  New- York ;  and  that  taxes  and  assessments  are 
annually  imposed  upon  each  of  their  estates  to  the  amount  of 
upwards  of  one  hundred  dollars.  They  further  alledge,  that 
on  the  18th  day  of  October,  1851,  a  resolution  to  rebuild  Wash- 
ington market  upon  its  present  site,  and  to  give  the  contract  for 
such  rebuilding  to  John  B.  Corlics,  he  being  (as  is  stated  in  the 
resolution)  the  lowest  bidder  for  the  work,  was  adopted  by  the 
board  of  aldermen,  and  subsequently  by  the  board  of  assistant 
aldermen,  and  sent  to  the  mayor  for  his  approval ;  that  within 
ten  days  after  its  receipt  by  the  mayor,  he  returned  it  to  the 
board  of  aldermen,  where  it  originated,  with  his  objections,  and 
that  subsequently  thereto  the  resolution  w§s  reconsidered  and 
passed  by  both  boards  of  the  common  council. 

The  plaintiffs  contend  that  in  passing  this  resolution  the  com- 
mon council  acted  in  contravention  of  the  charter  andorditiances 
of  the  city,  and  they  ask  to  be  relieved  from  the  burthen  which 
they  alledge  will  necessarily  be  imposed  upon  them  as  freehold- 
ers and  tax-payers,  if  the  resolution  shall  be  carried  into  effect 

The  principal  grounds  of  objection  which  are  taken  to  the  va- 
lidity of  the  resolution  are,  1st.  That  there  was  no  advertisement 
fpr  estimates ;  and  2d.  That  the  giving  of  the  contract  to  Corlies 
was  an  executive  act,  which  the  common  council  had  no  authority 
to  perform. 

.  The  resolution  states  that  Corlies  was  the  lowest  bidder,  and 
seems  to  assume  that  there  was  an  advertisement  for  estimates. 
The  facts  of  the  case,  as  explained  by  the  affidavit  Of  the  com- 
missioner of  repairs  and  supplies  are,  that,  in  pursuance  of  a 
resolution  passed  by  the  hocard  of  aldermen  alone^  he  advertised 
in  four  of  the  public  newspapers  published  in  the  city  of  New- 
York,  and  that  no  other  resolution  was  passed,  and  no  other  ad- 
vertisement for  proposals  or  estimates  was  published. 

The  amended  charter  of  the  city  of  New- York  provides  that 
^  all  contracts  to  be  made  by  authority  of  the  common  council 
for  work  to  be  done,  shall  be  made  by  the  appropriate  heads  of 
departments,  under  such  regulations  as  shall  be  established  by 
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ordinances  of  the  common  council."  {Laws  q/*1849,  §  28,  p.  283.) 
Under  this  charter  an  ordinance  was  passed  by  the  common 
council,  and  approved  by  the  mayor  on  the  30th  May,  1849,  en- 
titled '^  An  ordinance  organizing  the  departments  of  the  munici- 
pal government  of  the  city  of  New-Tork,  and  prescribing  their 
powers  and  duties."  This  ordinance  provides  that  all  work  to 
be  done,  with  certain  specified  exceptions,  shall  be  performed  by 
contract.  (§  493.)  It  also  provides  that  all  contracts  to  be  en-, 
tered  into  on  the  part  of  the  corporation,  must  be  authorized  by 
the  common  council,  and  when  so  authorized,  shall  be  made  by 
the  department  under  whose  direction  the  work  is  to  be  per- 
formed. (§  492.)  The  ordinance  further  provides  that  the  sev- 
eral departments  which  are  empowered  by  section  493  to  make 
contracts  on  the  parl^  of  the  corporation,  shall  issue  proposals  for 
estimates  therefor,  and  advertise  the  same  in  the  corporation 
papers,  for  at  least  ten  days  before  the  day  on  which  the  estimates 
are  to  be  opened.    (§  495.) 

It  appears  then,  by  the  charter  and  ordinances,  that  all  con- 
tracts to  be  entered  into  on  the  part  of  the  corporation  must  be 
authorized  by  the  -common  council,  and  when  so  authorized  must 
be  made  by  the  department  under  whose  direction  the  work  is 
to  be  performed,  and  they  must  be  made  according  to  the  regu- 
lations established  by  the  ordinances.  In  a  case  like  the  one 
before  us  the  commissioner  of  repairs  and  supplies  is  charged 
with  the  duty  of  making  the  contract,  and  in  the  discharge  of 
that  duty  he  is  required  to  issue  proposals  for  estimates,  and  to 
advertise  the  same.  This  is  a  duty  which  he  is  to  perform  after 
he  has  been  "  empowered"  by  the  corporation  to  make  the  con- 
tract ;  and  it  is  after  he  has  received  proposals  for  estimates, 
and  not  till  then,  that  he  is  to  make  the  contract,  and  it  can  be 
made  in  no  other  way. 

At  the  time  that  the  advertisement  in  this  case  was  published, 
the  corporation  had  not  authorized  the  work  to  be  done.  A  reso- 
lution had  passed  the  board  of  aldermen  only.  It  seems,  then, 
that  the  provisions  of  the  charter,  and  of  the  ordinances  which 
the  charter  required  to  be  passed  for  the  purpose  of  cairying 
out  ks  provisions,  have  not  been  complied  with,  and  any  contract 
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entered  into  in  pursuance  of  the  resolution  passed  by  the  oom- 
moji  council  would  be  invalid. 

The  next  question  is  whether  the  common  council  had  the 
'  power  to  designate  the  person  with  whom  the  contract  should  be 
made. 

The  ground  on  which  the  plaintiffs  contend  that  they  haye  no 
such  power  is  that  it  is  an  executive  act.  The  counsel  for  the 
defendants,  on  the  other  hand",  contend  that  it  is  not  necessarily 
en  act  of  an  executive  character,  but  that  it  is  one  of  those  acts 
which  partakes  so  far  of  a  legislative  character,  that  it  may  be- 
long to  either  department  of  the  municipal  government  of  the 
city.  There  may  undoubtedly  be  some  acts  which  do  not  come 
exclusively  within  either  division  of  the  powers  of  the  govern- 
ment, and  which  may  without  violence  to  language,  be  classed 
under  either  head ;  and,  perhaps,  this  is  one  of  that  character. 
But  it  seems  to  me,  that  the  common  council  in  passing  the  or- 
dinances which  they  have  established,  for  the  purpose  of  regu- 
lating the  making  of  contracts,  have  virtually  acknowledged  this 
power  to  be  vested  in  the  department  of  repairs  and  supplies. 
The  duties  which  are  to  be  performed  by  that  department,  as  to 
obtaining  estimates,  and  which  are  to  be  performed  after  the  com- 
mon council  have  authorized  the  contract,  assume  that  the  per- 
son is  not  to  be  designated  until  the  necessary  information  has 
been  obtained.  And  whatever  conclusion  he  may  come  to  as  to 
the  general  power  of  the  common  council  in  reference  to  the 
person  with  whom  the  contract  is  to  be  made,  they  certainly  had 
not  the  power  to  designate  the  person  with  whom  the  contract 
Bhould  be  made,  at  the  time  and  in  the  manner  that  they  did. 

But  it  is  contended  that  this  is  a  legislative  act,  and  that,  be- 
ing such,  it  is  not  subject  to  irestriction  or  control.  This  would 
undoubtedly  be  the  case  if  the  common  council  had  acted  within 
the  scope  of  their  legislative  powers.  But  the  ground  on  which 
the  plaintiffs  ask,  and  on  which  alone  they  can  be  entitled  to^ 
relieris,  that  the  common  council  have  transcended  their  legis- 
lative powers. 

It  is  further  contended  that  the  power  of  this  court  to  control 
the  acts  of  a  municipal  corporation,  is  limited  to  those 
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vnere  the  corporation  is  a  trastee  for  an  individual,  or  a  daas 
of  persons,  in  respect  to  a  fund,  or  other  property,  in  which  such 
individual  or  class  has  a  peculiar  and  personal  interest,  not  com- 
Tnon  to  the  whole  of  the  corporators.  It  is  true  that  most  of  the« 
cases  in  which  the  court  has  interfered  have  been  cases  of  that 
character,  and  that  the  proceeding  has  been  by  information, 
filed  by  the  attorney  general.  ( T/i&  Attorney  Oen.  v.  Heelu^ 
•2  Sim.  4*  Stu.  67.  Attorney  Gen.  v.  The  Mayor  of  lAver- 
pool,  1  Mylne  4*  Craig-,  171.)  But  i»  there  any  good  reason 
why  the  power  of  the  court  should  be  restricted  to  such  cases? 
It  seems  to  me  that  when  an  act  is  clearly  illegal,  and  when  the 
necessary  effect  of  such  act  will  be  to  injure,  or  impose  a  bur- 
then upon  the  property  of  any  corporator,  thero  is  enough,  ac- 
cording to  every  principle  which  has  regulated  the  action  of 
courts  of  equity,  to  warrant  the  interference  of  the  court  In  the 
case  of  BrorrUey  v.  Smithy  (1  Sim.  8,)  it  was  held  that  where  a 
matter  was  necessarily  injurious  to  a  common  right,  a  portion 
of  the  parties  injured  might  institute  a  suit,  although  a  majority 
of  the  p,ersons  interested  appi'oved  of  the  act  complained  of.  In. 
this  case  there  was  no  e;!tpress  trust,  and  no  peculiar  interest  in 
the  persons  who  filed  the  bill.  And  it  was  also  held  that  it  was 
not  necessary  that  the  proceeding  to  restrain  the  illegal  act 
ishould  be  by  information  filed  by  the  attorney  general.  {See 
also  Cfray  v.  Chaplin,  2  Sim.  ^  Stew.  267.) 

But  it  is  said  that  the  plaintiffs  have  not  such  an  interest  as 
corporators  as  will  entitle  them  to  the  relief  which  they  ask.  Jt 
appears  by  the  complaint  that  they  are  tax-pay«rs  and  free- 
holders in  the  city.  The  necessary  effect  of  the  act  complained 
of  will  be  to  impose  a  burthen  upon  their  real  estate.  Their 
interest,  then,  is  as  certain  and  direct  as  that  of  a  stockholder 
in  a  moneyed  or  other  corporation. 

The  order  made  at  the  special  term  must  be  affirmed  wilii 
costs. 

BoosEVBLT,  J.  concurred. 
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Mitchell,  J.  The  principal  question  presented  in  this  case 
is  whether  the  corporation  of  New- York  have  a  right  by  resolu- 
tion or  ordinance  passed  in  common  council,  to  make  a  contract 
^with  an  individual  chosen  by  them,  to  build  a  market  on  their 
own  grounds,  at  an  agreed  price  and  on  Specific  plans,  or  whether 
this  can  be  done  only  through  one  of  the  heads  of  departments, 
and  after  advertising  for  the  lowest  bids. 

The  section  principally  relied  on  to  defeat  the  contract  is  the 
28d  of  the  act  of  1849,  amending  the  charter  of  the  city.  That 
is  that  '^  all  contracts  to  be  made  or  let  by  authority  of  the  com- 
mon council  for  work  to  be  done,  or  supplies  to  be  furnished, 
and  all  sales  of  personal  property  in  the  custody  of  the  several 
departments  or  bureaux,  shall  be  made  by  the  appropriate  hiBads 
of  departments,  under  such  regulations  as  shall  be  established 
by  the  ordinances  of  the  common  council."  This  section  follows 
some  twelve  or  thirteen  others  prescribing  the  duties  of  various 
departments,  to  whom  the  executive  business  of  the  city  was  to 
be  intrusted.  The  natural  inference  is  that  it  was  intended  to 
control  those  departments,  and  them  only,  and  not  the  common 
council,  who  are  to  pass  the  laws  which  the  departments  are  to 
execute.  A  slight  attention  to  the  wording  of  the  section  con- 
firms this  inference.  It  is  ''  all  contracts  to  be  made  or  let  by 
authority  of  the  common  council  for  work  to  be  done,"  Sec, :  it 
is  not  '^  contracts  made  by  the  common  council,"  but  made  by  its 
authority.  A  contract  made  by  an  individual  personally  is  not 
made  by  his  authority ;  nor  is  a  contract  made  by  direct  resoln- 
tiion  of  a  corporation  made  by  its  authority :  it  is  made,  in  the 
one  case,  by  the  individual,  and  in  the  other  by  the  corporation, 
without  the  intervention  of  any  one  acting  by  its  authority. 
But  if  made  by  an  agent  of  an  individual  or  corporatioi^  or  by 
a  head  of  department,  in  pursuance  of  authority  delegated  by 
the  principal,  then  it  can  with  propriety  be  said  to  be  made  by 
the  authority  of  such  individual  or  corporation.  So  there  is  a 
like  limitation  of  this  section  in  the  next  subject  treated  of— 
namely,  sales  of  personal  property :  it  is  not  all  sales  of  per- 
sonal property,  but  of  personal  property  in  the  custody  of  the 
several  departments.    Any  personal  property  which  the  corpot»- 
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ti<m  does  not  subject  to  the  custody  of  any  department  would  not 
be  affected  by  this  section.  These  contracts  and  sales  are  to  be 
made  under  such  regulations  as  shall  be  established  by  the 
common  council*  The  term  regtUations  implies  a  rule  for  a' 
general  course  of  action^  It  does  not  apply  to  a  case  in  which 
specific  instructions  are  to  be  given,  applicable  to  that  case  alone, 
as  here,  where  only  one  thing  was  to  be  done. 

Again;  the  corporation  certainly  have  the  right  to  direct 
what  shall  be  the  maximum  cost  of  the  market,  and  what  shall 
be  its  size  and  dimensions,  and  of  what  materials  it  shall  be 
composed.  In  all  these  they  could  legislate  as  to  the  most  trifling 
minutiae :  what  should  be  the  height  of  the  stories,  the  number 
of  stories,  the  width  of  windows  and  doors  and  of  stairs,  is  all 
under  their  control.  A  departure  in  any  one  Of  these  minutias, 
from  their  views,  might  be  so  objectionable  to  them  that  they 
would  reject  the  whole  plan.  If  so,  they  can  prescribe  all  the 
material  parts  of  the  contract.  Who  the  contractor  should  be 
is  as  essential  to  be  under  their  control,  as  what  the  materials 
should  be.  A  market,  such  as  this  is  designed  to  be,  is  intended 
to  be  an  ornament  to  the  city,  and  to  be  worthy  of  admiration 
for  its  taste  and  usefulness.  Those  who  would  erect  such  a 
building  must  not  only  have  their  own  plans,  but  they  must 
have  the  builder  and  architect  and  superintendent  of  their  own 
choice,  or  their  whole  object  will  be  frustrated.  One  may  be  so 
peculiarly  fitted  for  a  work  of  this  nature,  in  the  estimation  of 
those  concerned,  that  while  his  services  could  be  obtained  he 
would  be  their  only  choice.  The  corporation  still  order  the  por- 
traits of  distinguished  individuals  to  be  taken,  to  adorn  the  pub- 
lic halls.  Can  they  order  the  portrait  to  be  taken  and  not  say 
by  whom  it  shall  be  done ;  or  at  what  cost,  or  of  what  size  ?  Or 
must  they  send  a  resolution  to  the  head  of  a  department  for  him 
to  advertise  for  proposals  for  the  lowest  bidder  to  take  the  like- 
ness of  a  former  mayor,  and  then  must  the  execution  of  the 
painting  be  given  to  the  lowest  bidder?  If  the  corporation  in 
these  cases  can  make  the  entire  contract,  without  the  intervention 
of  a  head  of  a  department,  they  caii  do  so  in  any  other  case, 
where  they  are  to  direct  a  specific  piece  of  work  to  -be  done,  and 
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its  general  mode  of  execation.  The  erection  of  a  suitable  market 
requires  more  care  in  the  choice  of  the  person  by  whom  it  is  to 
be  done,  than  the  painting  of  a  hundred  portraits.  On  the  ski]], 
the  honesty,  the  experience  of  the  builder,  may  depend  the  whole 
ultimate  usefulness  of  the  building.  What  private  indiyidm^ 
would  intrust  the  building  of  the  high  bridge  to  the  lowest  bid- 
der ?  or  what  private  individual,  constructing  a  work  of  one- 
fourth  of  the  cost  of  the  intended  market,  would  have  it  built  by 
any  one  except  the  man  of  his  own  choice,  in  whom  he  had  the 
most  unbounded  confidence  1  It  cannot  be  that  in  matters  of 
such  importance,  a  power  so  necessary  to  their  perfect  comple- 
tion, should  have  been  denied  to  those  who  are  to  direct  their 
execution.  The  Buss  pavement  may  be  the  best  that  can  be 
laid,  and  Russ  might  have  a  patent  for  his  plan.  Cannot  the 
corporation  contract  with  him  for  the  work  ?  A  mode  was  dis- 
covered of  piercing  the  Groton  pipes,  without  stopping  the  flow 
of  the  water  in  the  pipes,  and  without  disturbing  the  surface  of 
the  soil,  and  the  patent  for  it  was  sustained,  and  the  corporation 
were  obliged  to  buy  the  right  of  the  patentee,  so  far  as  this  oit^ 
was  concerned.  If  he  had  been  willing  only  to  do  the  work  and 
charge  a  fair  price  for  it,  and  not  to  sell  his  patent-,  could  not 
the  corporation  have  contracted  with  him  what  that  price  should 
be?  The  true  meaning  of  this  section,  both  in  its  letter  and 
spirit,  is  that  whenever  the  common  council  direct  a  spedfic 
piece  of  work  to  be  done,  in  a  manner  which  they  prescribe, 
they  may  also  say  at  what  price  and  by  whom  it  may  be  done. 
But  that  when  work  is  done  under  contract  by  the  heads  of  de- 
partments, or  is  simply  ordered  by  the  common  council  to  be 
done,  without  further  directions,  it  shall  be  done  by  the  appro- 
priate head,  under  such  general  regulations  as  the  common 
council  may  prescribe,  and  that  if  in  any  case  the  common  coun- 
cil prescribe  how  or  by  whom,  or  at  what  cost  it  shall  be  dene, 
that  will  control  the  department. 

The  making  of  the  contract,  and  in  making  it,  stating  one  es- 
sential to  every  contract,  namely,  the  person  with  whom  the 
contract  is  made,  is  not  an  executive  act,  within  the  meaning  of 
section  21  of  the  amended  charter  of  1880,  or  seetion  9  of  tii0 
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amendment  of  1849.  The  constitution  of  this  state  declares 
that  "  the  legislative  power  of  this  state  shall  he  vested  in  a 
senate  and  assemhly,"  {Art  3,  §  11,)  and  that  "  the  executive 
power  shall  be  vested  in  a  governor."  {Art,  4,.  §  1.)  It  is  not 
pretended  that  the  legislature  can  exercise  executive  any  more 
than  it  can  judicial  powers ;  yet  it  has  been  always  deemed  part 
of  the  undisputed  power  of  the  legislature  to  authorize  the  doing 
of  work  by,  or  the  purchase  of  property  from,  particular  indivi- 
duals, at  prices  fixed  in  the  act.  If  the  naming  of  the  party 
with  whom  a  contract  was  to  be  made  was  a  purely  executive 
act,  the  legislature  could  pot  do  this.  After  the  contract  is 
made  by  the  corporation,  it  then  becomes  the  duty  of  the  execu- 
tive oflScers  to  see  that  such  contract  is  executed  according  to 
the  contract  so  made. 

Neither  is  the  seventh  section  of  the  act  of  1849  violated. 
No  money  is  now  to  be  drawn.  But  when  the  first  installment 
shall  become  due,  by  sufficient  work  being  done  to  justify  its 
payment,  the  head  of  the  proper  department  will  render  his  spe- 
cific and  detailed  statement  in  writing  through  the  comptroller, 
of  what  has  been  done :  and  on  the  basis  of  this  statement  the 
common  council  would  appropriate  the  necessary  sum  to  be 
drawn  from  the  proper  fund,  and  after  that  the  money  would  be 
drawn  from  the  city  treasury.  This  would  be  the  course, 
whether  the  contract  was  made  before  or  after  advertisement, 
and  by  the  common  council  or  the  head  of  a  department. 

It  was  argued  that  section  13  gave  the  control  of  all  work  to 
be  done  to  the  department  of  repairs,  exclusive  of  the  control 
of  the  corporation ;  because  it  has  the  "  cognizance  of  all  repairs 
aftd  supplies."  But  that  does  not  give  the  department  power 
to  say  what  repairs  shall  be  done,  nor  by  whom ;  but  when  the 
repairs  are  ordered  by  the  common  council,  with  all  such  mi- 
nutiae as  to  price,  style  df  work,  and  even  the  person,  by  whom 
to  be  done,  as  the  common  council  may  direct,  then  the  cogni- 
zance or  overseeing  of  the  execution  of  all  such  repairs  does  de- 
volve on  this  department.  Any  other  interpretation  would  make 
despots  of  each  head  of  department;  and  the  comptroller  as 
head  of  ,the  department  of  finance,  which  '^  shall  have  control 
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of  all  the  fiscal  concerns  of  the  corporation,^^  (§  11,)  might  dis- 
pose of  the  funds  of  the  city  as  his  wisdom  might  dictate,  not  as 
the  corporation  shonld  direct.  He  has  the  control  which  a  mere 
executive  officer  of  that  department  should  have  and  with  that  lim- 
itation ifc  is  over  all  the  fiscal  concerns  of  the  corporation ;  but 
that  gives  him  no  power  to  make  any  contract  except  by  direc- 
tion of  the  corporation,  and  as  it  may  prescribe.  So  that  the 
street  department  has  cognizance  of  opening,  regulating  and 
paving  streets,  (§  12,)' that  is,  to  see  that  the  orders  of  the  com- 
mon council  on  those  subjects  are  executed;  but  the  common 
council  alone  has  power  to  order  a  street  to  be  opened  or  regu- 
lated.    The  like  distinctions  apply  to  all  the  departments. 

It  was  also  said  that  this  contract  violates  the  law  author- 
izing the  mayor,  &c.  to  create  "  public  building  stock  No.  3," 
{Act  of  1851,  ch.  304,)  because  the  whole  cost  of  the  building  will 
exceed  $300,000,  and  the  act  prevents  their  issuing  an  amount 
of  said  stock  exceeding  $150,000  during  the  year  1851,  and  the 
like  sum  in  1852,  and  $100,000  in  1853.  Although  the  build- 
ing is  to  cost  more  than  $300,000,  yet  it  will  take  more  than 
one  year  to  finish  it,  and  the  contract  is  so  framed  that  no  more 
is  to  be  paid  and  no  more  stock  is  to  be  issued  in  any  year, 
than  the  amount  which  the  corporation  is  authorized  to  issue  of 
stock  in  that  year. 

Besides,  the  contract  of  the  corporation  may  be  valid,  although 
no  funds  be  provided  for  its  payment.  A  new  building  on  its  own 
lands  is  not  an  acquisition  of  more  real  estate,  even  if  the  cor- 
poration were  restricted  as  to  the  value  of  the  real  estate  to  be 
acquired  by  it,  where  the  acquisition  is  necessary  for  the  pur- 
poses of  its  charter.  In  my  opinion  the  injunction  should  be 
dissolved. 

Order  affirmed. 

[New-York  General  Term,  Jane  11, 1852.  Edwards^  MUMl  and  Awwmft, 
JusticeB.] 
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• 

Un^er  the  10th  section  of  the  Ist  artide  of  the  conatitntion,  and  the  22d  se^ 
tion  of  the  article  of  the  revised  statutes  respecting  "  raffling  and  lotteries," 
it  is  unlawful  for  any  one  to  set  up,  or  propose,  that  is,  to  hold  forth  to 
others  that  he  has,  or  will  have,  any  articles,  although  they  be  works  of  art, 
^hich  are  to  be  distributed  by  lot  or  chance  to  any  person  who,  before  the 
distribution,  shall  have  paid  any  money  ibr  the  chance  of  obtaining  such 
articles. 

Accordingly,  where,  by  the  constitution  of  the  American  Art  Union,  the  society 
was  to  purchase  such  works  of  art  as  the  state  of  the  treasury  would  war- 
rant, which,  at  the  annual  meeting  in  December,  were  to  become,  by  lot,  the 
property  of  the  individual  members,  each  member  being  entitled  to  one 
chance,  or  share,  in  such  distribution,  for  each  $6  by  him  subscribed  and 
paid,  the  method  in  which  the  distribution  was  to  be  made  being  particu- 
larly prescribed  in  its  by-laws ;  and  the  society  published  its  plan,  showing 
that  for  the  payment  of  $5  any  person  would  become  a  subscriber,  and  enti- 
tied  to  an  engraving,  to  a  copy  of  the  Bulletin  of  their  proceedings,  and  to 
the  chance  of  one  of  a  i\jimber  of  paintings  to  be  "  distributed  by  lot  among 
the  members,  each  member  having  one  share  for  every  $5  paid  by  him ;" 
Held  that  the  mode  of  distribution  adopted  by  the  Art  Union  was  illegal  and 
unconstitutional.    Edwards,  P.  J.  dissented. 

This  was  a  case  agreed  upon  by  the  parties^  as  authorized  by 
the  code,  for  the  purpose  of  obtaining  a  decision  as  to  the  legal- 
ity of  the  method  of  distributing  works  of  art,  among  its  mem- 
bers, adopted  by  the  American  Art  Union*  The  Setcts  are  stated 
in  the  opinions  delivered,  particularly  in  that  of  Edwards, 
presiding  justice. 

Mitchell,  J.  By  the  constitution  of  the  Art  Unioi^  adopted 
by  themselyes,  the  society  was  to  purchase  such  works  of  art  as 
the  state  of  the  treasury  would  warrant ;  which,  at  the  annual 
meeting  in  December,  were  to  become,  by  lot,  the  property  of 
the  individual  members,  each  member  being  entitled  to  otie 
chance,  or  share,  in  such  distribution,  for  each  $5  by  hind  sub- 
scribed and  paid.  {Art  8, 10.)  By  section  4  of  the  by-laws, 
the  mode  of  distribution  is  prespribed.  Each  work  of  art  was 
to  be  numbered,  and  its  number  be  placed  in  a  box ;  tiie  name 
of  every  member  of  the  association  was  to  be  placed  in  a  Mnlar 

Vol.  Xm.  78 


578  ^^"^^^  ^  ™S  SUPREME  OOURT. 

The  People  v.  The  American  Art  Union. 


box :  one  number  was  then  to  be  drawn  from  the  first  box,  and 
a  name  was  to  be  drawn  from  the  box  of  names,  and  the  person 
whose  name  was  thus  drawn  wafi  to  be  the  owner  of  the  work 
represented  by  the  number  just  drawn ;  and  this  process  was  to  be 
repeated  until  all  the  works  should  have  been  distributed.  {Sec  1 
of  art  6,  p,  122,)  Before  any  of  the  subscriptions  for  the  last 
year  were  received,  the  Art  Union  published  its  plan — showing 
that  for  the  payment  of  $5  any  person  would  become  a  subscriber, 
and  entitled  to  an  engraving,  to  certain  numbers  of  the  Etdletin 
of  their  proceedings,  and  to  the  chance  of  one  of  a  number  of 
paintings,  which  in  December  of  every  year  were  to  be  "  distribu- 
ted by  lot  among  the  members,  each  member  having  one  share  for 
every  $6  paid  by  him."  After  this  publication,  the  Art  Union 
received  a  great  many  subscriptions,  and  bought  a  large  number 
of  pictures,  which  they  were  about  to  distribute  according  to 
their  agreement  thus  made  with  the  members,  when  they  were 
stopped  by  the  charge  made  that  their  prpceedings  were  illegaL 
Article  four  of  1st  Revised  Statutes,  page  665,  is  entitled  ^'  Of 
raffling  and  lotteries ;"  but  its  provisions  are  not  confined  to  the 
ofienses,  technically  called  raffling  and  lotteries,  among  the  ex- 
perts in  games  of  chance.  Section  22  not  only  forbids  any  one 
setting  up,  or  proposing,  any  money,  goods,  chattels,  or  things 
in  action,  to  be  raffled  for,  but  also  forbids  their  setting  them  up, 
or  proposing  them  to  be  distributed  by  lot  or  chance,  to  any  per- 
son who  shall  have  paid  any  valuable  consideration  for  the  chance 
of  obtaining  such  money,  &c.  Under  this  section  it  is  clearly 
unlawful  for  any  one  to  set  up,  or  propose — that  is,  to  hold  forth 
to  others  that  he  has,  or  will  have,  any  articles,  although  they 
bo  works  of  art,  which  are  to  be  distributed  by  lot  or  chance  to 
any  person  who  (before  the  distribution)  shall  have  paid  any 
money  for  the  chance  of  obtaining  such  article.  The  Art  Uni<m 
certainly  did,  by  its  constitution,  and  articles,  and  plan,  propose, 
oor  hold  forth,  to  every  person  who  would  become  a  member,  that 
if  heVould  pay  ^5,  some  works  of  art  should  be  distributed  by 
lot  or  chance,  and  that  he  shoujd  have  the  chance  of  obtaining 
one  of  them.  They  also  held  out  other  inducements  to  him ; 
such  as  that  he  should  certainly  have  an  engraving,  and  nuBibers 
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of  the  Bulletin,  and  that  he  would  be  a  patron  of  the  fine  arts  ; 
but  still  they  kept  distinctly  before  his  eyes,  that  he  was  to  have 
the  chance  of  the  more  valuable  article — a  fine  painting.  No 
one  subscribed  without  the  agreement  to  give  him  that  chance ; 
although,  therefore,  other  motives  entered  into  the  consideration 
of  the  member,  yet  the  chance  was  held  out  to  every  one  as  an 
inducement  to  him  to  pay  "  the  valuable  consideration,"  which 
the  proposers  of  the  scheme  were  to  receive  from  him.  Those 
other  motives  only  tended, to  entice  a  larger  number  to  accept 
the  scheme  and  to  blind  themselves,  as  well  as  the  directors  of 
the  institution,  to  its  evil  effects.  The  directors  wished  to  pro- 
mote the  fine  arts.  They  thought  it  could  best  be  done  by  pro- 
curing a  ready  market  for  the  works  of  artists  at  prices  such  as 
liberal  men  would'  give  from  a  fund  devoted  to  that  purpose. 
They  also  concluded  that  this  fund  could  not  be  raised  in  suflS- 
cient  amount  annually  by  voluntary  donations,  even  from  the 
friends  of  the  art.  They  therefore  appealed  to  a  passion  which 
experience  had  proved  was  most  powerful  even  with  those  who 
knew  nothing  of  the  fine  arts.  They  proposed,  as  part  of  the 
inducement  to  the  payment  for  a  share,  that  each  share  should  , 
ontitle  its  holder  to  one  chance  of  obtaining  one  of  a  number  of 
valuable  paintings  which  should  be  distributed  by  lot.  The 
money  paid  for  each  share  was  then,  by  agreement,  to  be  paid, 
and  was  paid,  for  the  chance  of  obtaining  one  of  these  articles, 
which  were  to  be  distributed  by  lot,  and  the  Art  Union  did  pro- 
pose these  articles  to  be  distributed  by  lot  or  chance.  This  is 
the  offense  described  in  section  22  of  article  4,  (1  /?.  S.  665.) 
That  other  considerations  were  mingled  with  this  unlawful  con- 
sideration, does  not  make  any  part  of  the  contract  good ;  but  if 
this  unlawful  object  of  distribution  by  chance  was  one  of  the 
considerations  for  the  contract,  it  vitiated  the  whole  contract,  and 
was  within  that  section,  otherwise  the  act  might  always  be  evaded 
by  oombining  any  lawful  object  with  one  avowedly  prohibited  by 
tiie  act.  These  pictures  "  were  about  to  be  so  distributed  by  lot, 
and  even  by  public  advertisement  announced  and  offered  by  the 
said  association  to  be  so  distributed  by  lot  among  over  1S,000 
BabsGribers,  when  -they  were  declared  by  the  district  attorney  as 


1^  OASES  IN  THE  SUPREME  COURT. 

The  People  v.  The  American  Art  UnioD. 

forfeited."  If  there  were  any  doubt  whether  the  offense  in  section 
22  was  complete  until  the  articles  were  about  to  be  distributed, 
this  fact,  thus  admitted,  remoyes  that  difficulty.  Section  10  of 
article  one  of  the  constitution,  is,  that  ^  No  lottery  shall  hereaf- 
ter be  authorized,  or  any  sale  of  lottery  tickets  allowed  within 
this  state."  The. essential  evil  of  lotteries,  and  which  caused 
their  prohibition  in  the  constitution  of  1821,  and  again  in  that  of 
1846,  is.  that  persons  are  induced  to  spend  their  money  in  them 
from  the  hope  of  obtaining,  by  chance,  a  far  more  valuable  return 
than  they  pay.  Those  are  the  elements  of  the  offense  prohibited 
by  section  22  of  the  part  of  the  revised  statutes,  which  we  have 
just  been  considering.  It  is  essential  to  that  offense  that  the 
purchase  should  have  been  made,  or  valuable  consideration  given, 
for  this  chance.  This  is  to  be  inferred,  also,  from  the  section  of 
the  constitution  just  quoted.  By  prohibiting  the  sale  of  lottery 
ti^^ets,  it  shows  that  the  thing  to  be  prohibited  is  that  in  which 
a  sile  is  to  take  place,  and  a  ticket  given  to  show  that  the  buyer 
is  entitled  to  a  chance.  The  purchase,  then,  is  made  for  the 
sake  of  the  ticket  in  the  lottery.  This  shows  the  meaning  of 
^  lottery"  as  the  qualifying  adjective  to  ''  tickets,"  and  so,  also, 
the  meaning  of  the  same  word  when  previously  used  as  a  sub- 
stantive. If  persons  already  owning  family  pictures,  or  rare 
works  of  art,  or  lands  of  n^ly  equal  value,  or  property  which 
ddes  not  admit  of  division  into  equal  parts,  and  which  is  too  sft- 
cr^  to  be  sold,  choose  to  distribute  by  an  appeal  to  lot  what  has 
thus  come  to  them  before  they  had  any  scheme  of  so  distributing 
it|  they  are  not  within  any  of  the  evi^s  which  the  law  means  to 
prohibit.  Nor  is  the  choice  of  jurors  or  arbitrators,  or  the  allot- 
ment of  senators  or  judgos,  within  those  evils.  In  neither  c^ae 
is  the  chance  held  out  or  felt  as  a  motive  for  the  giving  of  any 
thing.  In  neither  case  does  the  chance  tempt  one  to  the  ezpen- 
ditve  of  his  money ;  but  chance  is  resorted  to  as  the  only  mode 
^f  assigning  to  some  an  uneqqal  share  when  the  law  or  the  na- 
eefsity  of  the  case  has  already  made  it  indispensi^ble  that  th# 
ghares  should  be  unequal.  The  lottery  is  no  less  an  evil  bec«ose 
a  l^rge  proportion  of  the  profits  is  to  be  applied  for  a  good  f^ 
fipfle.    All  lotteries  which  the  legislature  ever  saaotioa^^  w«^ 
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probably  for  some  sucb  purposes,  or  were  at  least  so  esteemed 
by  the  legislatures  which  sanctioued  them«  Some  were  to  pro- 
mote the  cause  of  charity,  some  the  cause  of  literature,  and  some 
the  cause  eyeA  of  religion.  Yet  all  wbre  indiscriminately  con- 
demned, both  by  the  constitution  of  1821  and  that  of  1846.  If 
this  distribution  by  the  Art  Union  is  constitutional,  a  chur<ih 
inight  be  built  by  lottery,  with  13,000  shareholders  of  $5  each, 
each  of  whom  should  receive  some  religious  book ;  but  while  the 
pews,  amounting  to  some  200  or  300,  could  be  distributed  by  lot 
among  some  200  or  300  persons,  who  would  have  the  luck  of 
drawing  the  prizes.  Charitable  institutions  could  be  founded,  in 
which  each  shareholder  should  also  receive  some  slight  return, 
while  the  more  lucky  would  have  the  exclusive  privilege  of  sendc 
ing  their  needy  friends  to  receive  the  benefit  of  the  charity. 
Academies  and  colleges  could  be  founded  on  the  same  principle, 
the  fortunate  drawers  of  prizes  having  the  privilege  of  sending 
scholars  to  be  taught  bnd  supported  without  charge.  In  all  these 
eases,  and  many  more  that  can  easily  be  supposed,  no  mere  pe^ 
euniary  motive  might  directly  influence  the  subscriber  more  than 
it  does  here ;  but  in  each  case  the  motive,  whether  it  be  pecun- 
iary, or  economical,  or  charitable,  does  exist  to  obtain  the  means 
ef  a  certjedn  enjoyment  without  paying  for  it  for  one's  self.  If  all 
these  schemes  can  be  lawful,  when  originating  with  private  indi- 
viduals, they  would  be  no  less  lawful,  if  expressly  authorized  by 
the  legislature,  and  drawn  by  agents  to  be  appointed  under  its 
authority.  Why  then,  it  is  said,  have  so  many  learned  lawyers^ 
and  so  many  moral  and  religious  men  sanctioned  this  scheme? 
The  good  object  which  men  have  in  view  ofUn  diverts  their  at- 
tention from  an  examination  of  the  means  which  are  used  for 
that  object.  Most  of  this  class  of  men,  probably,  had  no  other 
bought  than  to  pay  their  subscription,  that  some  deserving 
psainter  might  receive  the  benefit  of  it ;  most  of  them,  very  prob* 
ably,  nev^  examined  into  the  matter,  and  the  long  prevailing 
Cfiistom  of  dealing  in  lotteries  must  have  left  its  influence  on  the 
eommunity,  and  in  some  measure  blinded  them  to  its  evils,  and 
to  the  wide  ^read  sphere  which  it  included.  Certain  lotteries, 
irtytoh  it  is  now  contended  were  the  only  kind  intended  to  be  pro- 
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hibited,  were  undoubtedly  the  principal  causes  of  the  miscliief 
that  existed,  and  so  might  naturally  be  looked  upon  as  the  only 
cause  of  that  mischief.  So,  still  the  professed  gambler  is  re- 
garded as  the  pest  of  society,  by  men  of  good  character,  who  do 
not  consider  it  inconsistent  with  their  good  character  to  play  for 
very  small  sums,  in  which  the  motive  of  gain  can  have  scarcely 
any  influence.  Yet  in  this  they  violate  a  known  law,  although' 
they  are  not  influenced  by  a  base  pecuniary  motive  of  making 
J      gain,  to  the  ruin  of  others. 

Roosevelt,  J.  concurred  with  Mitchell,  J.  in  considering  the 
mode  of  distribution  adopted  by  the  Art  Union  illegal  and  un- 
constitutional. 

Edvtards,  p.  J.  The  parties  in  each  of  the  above  entitled 
suits  have  agreed  upon  a  state  of  facts,  which  they  have  em- 
bodied in  a  case,  made  in  accordance  with  the  provisions  of  the 
code  of  procedure,  for  the  purpose  of  obtaining  an  adjudication 
of  the  question,  whether  the  association  known  as  the  American 
Art  Union,  have  violated  any  of  the  laws,  or  incurred  any  of  the 
forfeitures  imposed  by  the  statutes  of  this  state.  The  material 
facts  which  are  contained  in  the  case  are,  that  in  the  year  1839,  a 
voluntary  association,  called  the  Apollo  Association,  was  formed 
in  the  city  of  New-York,  for  the  promotion  of  the  fine  arts  in 
the  United  States.  On  the  7th  day  of  May,  1840,  this  associa- 
tion was  incorporated  by  an  act  of  the  legislature  of  the  state 
of  New- York,  which  provided  that  the  persons  therein  named 
and  such  other  persons  as  then  were,  or  might  thereafter  be- 
come, associated  with  them,  were  constituted  a  body  corporate 
by  the  name  of  the  Apollo  Association,  for  the  purpose  of  the 
promotion  of  the  fine  arts  within  the  United  States.  The  act 
further  provided  that  the  association  should  have  power  to  make^ 
from  time  to  time,  such  a  constitution,  and  such  by-laws  and 
regulations,  as  they  should  judge  proper  for  the  election  of  offi- 
cers ;  for  prescribing  their  respective  functions,  and  the  mode 
of  discharging  them ;  for  the  government  of  the  officers  and 
members  thereof;  and  for  regulating  the  annual  rate  of  oiMitri- 
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bations  towards  the  funds  thereof.  It  also  provided  that  the 
officers  of  the  association  should  consist,  amongst  others,  of  a 
committee  of  management  of  fifteen  members;  not  professional 
artists.  Subsequently  to  the  passage  of  this  act,  and  in  pursu- 
ance of  its  provisions,  the  association  framed  a  constitution, 
which  declared  that  the  committee  of  "management  should  have 
in  charge  the  general  supervision  and  management  of  the  inter- 
ests and  affairs  of  the  association,  and  it  was  provided  that  they 
should  purchase  such  works  of  art  executed  by  artists  in  the 
United  States,  or  by  American  artists  abroad,  as  they  might 
think  worthy  of  selection,  and  as  the  state  of  the  treasury  should 
warrant.  The  constitution  also  provided  that  the  fund  raised 
by  annual  subscription  should  be  appropriated  under  the  direc- 
tion of  the  committee  of  management,  to  defraying  the  necessary 
expenses  of  the  association,  to  the  purchasing  of  the  works  of 
art,  and  to  defraying  the  expense  of  publishing  annually  an 
engraving  for  distribution  among  the  associates.  It  was  fur- 
ther provided  that  every  subscriber  of  five  dollars  or  more  per 
annum,  should  be  a  membe/  of  the  association,  and  should  be 
entitled  to  the  privileges  of  membership,  and  that  at  the  annual 
meeting  of  the  association,  the  works  of  art  purchased  during  the 
year  should  become,  by  lot,  publicly  determined,  the  property 
of  individual  members,  each  member  being  entitled  to  one  chance 
or  share  in  such  distribution  for  each  five  dollars  by  him  sub- 
scribed and  paid.  The  association  also  adopted  a  code  of  by- 
laws, which  amongst  other  regulations  for  the  management  of 
the  affairs  of  the  association,  contained  a  provision  as  to  the 
manner  in  which  the  works  of  art  should  be  distributed.  On 
the  29th  day  of  January,  1844,  an  amended  act  was  passed, 
by  which  the  name  of  the  Apollo  Association  for  the  promotion 
of  the  fine  arts  in  the  United  States,  was  changed  to  the  Amer- 
ican Art  Union ;  and  it  was  enacted  that  the  distribution  of 
works  of  art  belonging  to  the  association,  provided  for  in  the 
constitution  thereof,  should  be  held  on  the  Friday  preceding  the 
25th  day  of  December  in  each  year,  instead  of  the  time  stated 
in  the  fourth  section  of  the  original  act.  These  are  all  the  pro- 
visions of  the  act  of  incorporation,  and  of  the  constitution  and 
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by-laws,  which  it  is  essential  now  to  allude  to  for  the  purpose 
of  considering  the  questions  which  are  presented  to  us  for  adju« 
dication.  Amongst  the  admitted  facts  of  the  case^  it  appears 
that  each  member  of  the*  association  is  entitled  to  receive  an 
original  engraving  from  an  American  painting,  together  with 
some  other  similar  works  of  art,  and  is  also  entitled  to  receive 
the  numbers  of  the  Bulletin  of  the  American  Art  Unianj  which 
is  a  journal  published  under  the  direction  of  the  association.  It 
further  appears  that  the  galleries  of  the  association  are,  at  all 
suitable  times,  open  to  the  public ;  and  it  is  admitted  that  the 
members  of  the  association  have  at  all  times  professed  to  be  ac- 
tuated by  a  laudable  desire  to  promote  and  encourage  the  fine 
arts,  in  making  their  subscriptions,  and  in  participating  in  the 
operations,  and  in  the  several  privileges  of  the  association, 
including  the  chances  of  drawing  pictures  by  lot  at  the  iinnual 
distributions.  It  is  also  admitted  that  it  has  been  the  under- 
standing of  t\e  association  that  persons  drawing  pictures  at  such 
distribution,  intended  to  keep  them  for  the  enjoyment,  and  in- 
struction of  themselves  and  their  families  ;  but  that  there  never 
has  been  any  rule,  regulation,  or  contract,  established  or  made 
by  the  association,  restraining  the  use  or  disposition  of  the  pic- 
tures so  drawn,  or  to  prevent  the  distribution  from  operating 
to  vest  the  pictures  as  the  sole  and  absolute  property  of  the 
members  drawing  them.  Upon  this  state  of  facts,  three  ques- 
tions are  presented :  1st.  Is  the  mode  of  distribution  shown  by 
the  case,  a  lottery  within  the  meaning  of  the  constitution  of 
1821  ?  2d.  If  not  a  lottery  within  the  meaning  and  intent  of 
the  constitution,  is  the  mode  of  distribution  a  violation  of  the 
general  law  entitled  "  Of  raffling  and  lotteries,"  article  4,  title 
8,  chapter  20,  part  1st  of  the  revised  statutes,  "  or  of  any  of  the 
sections  thereof?"  3d.  If  within  the  latter,  and  not  within  the 
former,  are  the  defendants  authorized,  by  any  special  or  other 
law,  for  that  purpose,  to  distribute  property  in  the  manner 
pointed  out  in  this  case?  The  constitution  of  1821  provides 
that  "  1^0  lottery  shall  hereafter  be  authorized  in  this  state;  tod 
the  le^slature  shall  pass  laws  to  prevent  the  sale  of  all  lottery 
tickets  within  the  state,  except  in  lotteries  already  provided  for 
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by  law."    {Canst.  1821^  Art.  7,  §  11.)    It  will  be  seen  by  ref- 
ence  to  the  statutes  which  existed  previons  to  the  adoption  of 
the  constitution,  that  the  legislature  had  passed  a  general  law, 
declaring  that  every  lottery  other  than  such  as  had  been  author- 
ized by  law,  should  be  deemed  unlawful  and  a  common  nuisance. 
{Laws  of  1819,  p.  258,^  1.)    The  demoralizing  effect  of  lot- 
teries was  felt  and  acknowledged  at  that  time,  to  such  an  extent, 
that  it  was  deemed  expedient  to  make  all  persons  engaged  in 
promoting  them  the  subjects  of  punishment.    But  they  were  in 
some  instances  specially  authorized  by  the  legislature,  in  refer- 
ence to  what  was  supposed  to  be  the  public  good,  and  sometimes 
for  charitable  and  religious  objects.    But  in  the  convention 
which  established  the  constitution,  the  preservation  of  the  morals 
of  the  community  was  deemed  paramount  to  all  other  considera- 
tions, and  the  legislature  was  deprived  of  the  power  to  authorize 
or  sanction  any  lottery,  by  the  fundamental  law  of  the  state. 
The  only  embarrassment  which  can  arise  in  this  case  is,  as  to 
the  meaning  of  the  term  lottery.    It  is  not  defined  either  in  the 
constitution  or  the  statutes.    In  its  most  general  sense  it  might, 
perhaps,  embrace  every  distribution  by  lot.    But  that  is,  cer- 
tainly, not  its  legal  meaning ;  for  the  constitution  itself,  in  an- 
other section,  and  one  which  is  not  made  an  exception  to  any 
other  provision  in  it,  declares  that  as  soon  as  the  senate  shall 
,  meet,  after  the  first  meeting  to  be  held  in  pursuance  of  the  con- 
%stitution,  they  shall  cause  the  senators,  to  be  divided  by  lot  into 
four  classes  of  eight  in  each,  and  that  th^  seats  of  the  first  class 
shall  be  vacated  at  the  end  of  the  first  year,  of  the  second  class 
at  the  end  of  the  second  year,  of  the  third  class  at  the  end  of  the 
third  year,  and  of  the  fourth  class  at  the  end  of  the  fourth  year. 
{Ctmst.  of  1821,  Art  1,  sec.  5.)    And  under  the  constitution  of 
1846  there  has  been  a  similar  distribution,  by  lot,  of  their  terms 
of  office,  amongst  the  justices  of  the  supreme  court.    It  is  a 
method  of  distribution  which  has  been  practiced  in  the  partition 
of  real  estate,  and  in  the  distribution  of  family  pictures  and  plate 
amongst  the  representatives  of  deceased  persons.    But  it  has  not 
been  supposed,  and  it  is  not  now  contended,  that  such  distribu- 
tion if  illegal  or  immoral,  although  the  result  has  generally  been 
Vol.  Xni.  74 
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more  beneficial  to  some  of  the  parties  interested  than  tq  6then. 
It  is  well  known  as  a  matter  of  history,  that  the  lotteries  against 
which  the  constitution  and  statutes  of  this  state  were  directed, 
had  certain  peculiar  objectionable  features  and  charact-eristics. 
There  were  prizes  in  money,  or  in  something  of  a  pecnniary 
value,  which  were  exceedingly  disproportionate  to  the  amount 
paid  for  a  ticket.  There  was  in  this  respect  a  strong  appeal  to 
the  cupidity  of  the  public.  These  prizes  were  fixed  at  the  time 
of  the  sale  of  the  tickets,  and  formed  the  sole  inducement  to  the 
purchase.  The  proprietors  or  managers  of  the  lottery  reserved 
to  themselves  large  pecuniary  profits.  They  thus  had  every 
inducement  to  stimulate  the  passion  for  gain,  which  exists  in  all 
communities,  by  holding  out  the  prospect  of  great  advantage 
with  a  comparatively  slight  risk ;  and  the  only  object  contem- 
plated was  to  gain  a  pecuniary  benefit  by  th^e  corrupting,  de- 
moralizing means.  It  seems  to  us  that  it  is  barely  necessary 
to  refer  to  the  facts  which  are  admitted  in  this  case,  to  show 
that  the  association  in  question  is  free  from  most,  if  not  all,  the 
objectionable  features  of  that  species  of  lottery,  which  called  for 
the  interposition  of  the  convention  and  ihe  legislature.  The 
act  of  incorporation  of  the  American  Art  Union  declares  that  it 
is  constituted  a  body  corporate  for  the  purpose  of  promoting  the 
fine  arts  in  the  United  States.  The  manner  in  which  its  ends 
are  to  be  accomplished  is  not  pointed  out ;  but  it  is  authorised 
to  make  a  constitution  and  by-laws  for  that  purpose ;  snbject, 
of  course,  to  the  limitations  prescribed  by  the  general  laws  of 
the  state.  The  first  act,  in  carrying  this  purpose  into  effect, 
mnst  necessarily  be  the  obtaining  of  pecuniary  means.  This  is 
accomplished  by  an  annual  subscription  which  gives  a  right  of 
membership.  There  is  no  prize  at  that  time  held  out  as  an 
inducement  to  the  subscriber ;  for  at  that  time  it  has  not  been 
ascertained  what  will  be  the  value  or  number  of  the  works  of 
fert  which  will  bo  purchased*  The  money  thus  subscribed  is 
laid  out  in  the  most  effectual  method  of  promoting  the  fine  ttrts ; 
that  is,  in  the  purchase  of  works  of  art,  and,  as  a  necesstty  eon- 
sequence,  in  the  encouragement  and  patronage  of  attistd.  The 
Works  of  ^rt  which  are  purchased  are  exhibited  in  %  gpAMSS 
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wbiob  is  open,  not  only  to  the  subscribers  but  to  the  public,  for 
the  gratification  and  improvement  of  the  public  taste.  Each 
jaember  is  entitled  to  an  engraving,  and  to  the  nu^abers  of  the 
journal  of  the  association,  which  are  admitted  to  be  an  equiva- 
lent for  the  amount  of  the  annual  subscription.  Thus  far  there 
is  certainly  nothing  objectionable  either  in  the  acts  or  objects 
of  the  association.  But,  as  the  purpose  of  the  association  is  a 
continued  promotion  of  the  arts,  there  must  be  new  purchases, 
and,  as  a  necessary  consequence,  there  must  be  some  periodical 
disposition  made  of  the  works  which  have  been  already  pur- 
chased ;  and  the  question  arises  what  disposition  is  best,  having 
reference  solely  to  the  object  and  end  of  the  association — the 
promotion  of  the  fine  arts  ?  The  very  causes  which  give  rise 
to  the  association  show  that  works  of  art  do  not  possess  a  fixed 
pecuniary  valu^  which  renders  them  salable  as  an  article  of 
merchandise,  and  it  seems  to  us  that  there  can  be  little  doubt 
that  the  best  way  of  improving  the  public  taste,  and  in  this  re- 
spect promoting  the  fine  arts,  is  by  distributing  the  works  of  art 
owned  by  the  association  amongst  those  who,  from  a  love  of  art, 
have  been  induced  to  contribute  to  their  purchase.  We  think  that 
it  may  be  asserted  from  this  statement,  that  every  step  which 
is  taken  from  the  original  purchase  to  the  final  distribution,  has 
reference  solely  to  the  avowed  object  of  the  association.  There 
is  undoubtedly,  and  must  necessarily  be,  an  inequality  in  the 
distribution,  and  that  inequality  is  the  result  of  lot  or  chance. 
But  can  it  be  said  that  the  object  of  those  who  founded,  or  who 
now  administer  the  affairs  of  the  association,  or  of  those  who 
have  become  its  members,  is  to  gain  a  pecuniajQr  advantage? 
It  is  ctearly  not  the  sole  object.  The  interest  which  each  mem- 
ber has  in  the  distribution,  may  have  more  or  less  influence  upon 
the  subscription ;  but,  although  it  may  be  one  of  the  induee- 
ments,  it  cannot  be  said  to  be  one  which  makes  any  strong  ap- 
peal to  the  cupidity  of  the  public  Neither  can  the  contingent 
advantage  of  .possessing  a  work  of  art,  which  is  not  capab)^  f)t 
being  estimated  by  any  fixed  pecuniary  standard,  and  which  it 
is  contemplated  will  be,  and,  in  most  instances  is,  kept  as  ^ 
;  of  testet,  exeroise  any  very  corrupting  inftiiu»noe  upw  ,pu)>* 
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lie  morals.  Let  it  be  admitted,  then,  that  one  of  the  benefits 
contemplated  by  each  member  at  the  time  of  his  snbscription,  is. 
the  chance  which  he  will  have  upon  the  final  distribation,  doeii- 
it  follow  that  this  result,  which  is  an  incident  rather  than  a 
principal  object,  wonld  render  an  association,  in  all  other  respects, 
meritorions  in  its  influences  and  purposes,  a  lottery,  within  the 
spirit  and  meaning  of  the  constitution  7  The  member  who  pays 
his  subscription  can  lose  nothing.  It  is  admitted  that  he  receiyes 
an  equivalent  for  his  money.  The  officers  and  managers  of  the 
association  gain  nothing,  and  the  public  are  not  exposed  to  any 
demoralizing  temptation.  It  is  said,  however,  that  admitting 
this  to  be  so,  and  that  the  evils  which  the  constitution  was 
intended  to  prevent,  do  not  exist  in  this  case ;  still,  that  the 
distribution  by  lot,  as  conducted  by  the  American  Art  Union,  is 
a  lottery  within  the  letter,  although  not  within  the  spirit  of  the 
constitution.  Where  the  thing  to  be  prevented  is  particularly 
described,  cases  may  arise  which,  although  they  are  not  within 
the  spirit,  are  within  the  letter  of  the  law.  But  where  the 
question  arises,  as  in  this  case,  upon  a  single  word,  which  is  un- 
defined in  the  instrument  in  which  it  is  used,  the  spirit,  or  in 
other  words,  the  meaning  and  the  letter,  must  be  the  same. 
But,  it  is  said  that  we  should  take  the  definition  of  lexicographers. 
That  would  not  be  a  very  safe  rule  to.  adopt  in  all  cases.  The 
definition  of  the  word  usury,  as  given  in  the  standard  diction- 
aries, is,  "  money  paid  for  the  use  of  money ;"  but  it  would  not 
be  contended  that  such  is  the  meaning  which  would  be  attached 
to  it  if  used  in  a  legal  sense.  At  the  time  that  the  constitution 
was  established,  art  unions  were  unknown  in  this  country. 
They  were  introduced  for  the  sole  object  of  encouragiilg  art — 
they  have  been  administered  and  countenanced  in  the  most  civil- 
ized and  enlightened  portions  of  the  world,  by  men  eminent  in 
their  social  position,  and  distinguished  for  the  purity  of  their 
lives — ^they  have  never,  as  far  as  I  am  aware,  either  exercised, 
or  been  supposed  to  exercise,  a  corrupting  influence  upon  public 
morals ;  they  were  not  devised  for  the  purpose,  nor  with  the 
intent  of  violating  either  the  letter  or  spirit  of  any  lottery  or 
gaming  act,  and,  as  I  think,  they  have  none  of  those 
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tial  elements  of  mischief  which  led  to  the  provision  contained  in 
tiie  constitution ;  and,  when  conducted  upon  the  principles  upon 
which  it  is  admitted  that  the  American  Art  Union  has  been 
conducted,  they  are  not  lotteries  within  the  spirit  and  meaning, 
nor  within  the  letter  of  the  constitution,  or  of  any  statute  of  this 
state.  But  it  is  said  that  this  association  has  yiolated  that  pro- 
vision of  the  statute  which  declares  that  "no  person  shall  set 
up  or  propose  any  money,  goods,  chattels,  or  things  in  action, 
to  be  raffled  for,  or  to  be  distributed  by  lot  or  chance,  to  any 
person  who  shall  have  paid,  or  contracted  to  pay,  any  valuable 
consideration  for  the  chance  of  obtaining  such  money^  goods,  or 
things  in  action."  (1  R,  S.  665,  §  22.)  This  provision  of  the 
statute  was  evidently  intended  to  apply  to  that  species  of  gaming 
which  is  known  as  raffling — ^that  is,  to  a  person  who  offers  money 
or  chattels  to  be. distributed  by  lot  or  chance  amongst  persons 
who  pay  for  the  chance  of  obtaining  the  specific  sum  of  money 
or  the  specific  chattels  which  are  offered.  There  must  be  a  sum 
of  money,  chattel,  or  thing  in  action,  set  up  or  proposed  by  one 
or  more  persons,  to  other  persons  who,  in  the  words  of  the  stat- 
ute, "  shall  have  paid  or  contracted  to  pay  a  valuable  consider- 
ation for  the  chance  of  obtaining  such  money,"  &c.  In  the  case 
before  us,  the  works  of  art  which  are  to  be  distributed  were  not 
proposed  or  set  up  at  the  time  that  the  members  paid  their  sub- 
scription. At  that  time  they  could  not  be  proposed  or  set  up. 
It  was  then  a  matter  of  uncertainty  as  to  what  would,  in  any 
eventj  be  distributed.  The  conclusion  to  which  I  have  arrived 
is,  that  the  American  Art  Union,  by  its  annual  distribution  of 
works  of  art,  does  not  violate  either  the  constitution  or  laws  of 
this  state,  and  that  judgment  should  be  given  for  the  defend- 
ant in  both  of  the  suits. 

Judgment  for  the  plaintiffs,  in  both  suits. 
[New-Torx  Oensral  Term,  June  11, 1852.    Edwards,  MUduU  and  Roo9^ 

VtU,  JTUtiC«B.] 
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Where  there  is  a  donnant  member  of  a  copartnership,  whose  coimection  vtt 
the  firm  is  intentionally  concealed  from  the  public,  and  the  partners  hkY^ 
induced  others  to  deal  with  the  ostensible  partner,  as  if  be  alone  were  in- 
terested, they  will  not  afterwards  be  permitted  to  take  any  unfair  advan- 
tage of  their  own  acts. 

Thus  where  a  person  advanced  money  to  the  active  member  of  a  firm,  to  be 
employed  in  his  business,  and  which  was  so  empjoyed,  without  any  know!- 
edge  of  there  being  a  dormant  partner — ^the  dormant  partner  expressly 
representing  to  the  creditor  that  he  was  not  concerned  in  the  business ; 
Hddf  that  a  judgment  recovered  by  the  creditor,  against  the  active  part- 
ner, for  the  amount  of  the  loan,  could  be  collected  out  of  the  partnership 
property.  * 

The  general  rule,  subjecting  partnership  property,  in  the  first  instance,  to  the 
payment  of  partnership  debts,  ought  not  to  be  applied  to  a  case  where  a 
dormant  partner,  by  concealing  his  interest  in  a  copartnership,  and  by  al- 
lowing the  active  partner  to  hold  himself  out  as  the  only  party  interested 
in  the  business,  has  permitted  a  creditor  to  merge  his  simple  contract  claim 
in  a  judgment  against  the  active  'partner  alone,  by  which  he  has  lost  all 
remedy  as  against  the  partnership. 

This  was  an  appeal  by  the  defendants  from'  an  order  made 
at  a  special  term,  granting  an  injunction  to  restrain  the  collec- 
tion of  a  judgment,  out  of  the  plaintiff's  property. 

E.  H.  Seelyy  for  the  plaintiff. 

/?.  ikf.  Harrington^  for  the  defendants. 

By  the  Courts  Edwards,  J.  The  facts  in  this  case,  upon 
which  the  parties  agree  are,  that  the  plaintiff,  who  was  a  produoe 
dealer,  resided,  and  was  doing  business  in  Cortlandville,  in  the 
state  of  New- York ;  the  defendant  Russell  was  engaged  in  the 
same  business,  in  the  city  of  New- York,  which  he  had  been  car- 
rying on  in  his  own  name,  and  on  his  own  account,  for  several 
years.  While  the  parties  were  thus  situated,  and  in  or  about 
the  month  of  May,  1844,  they  made  an  arrangement  with  each 
other,  under  which  it  was  agreed  that  the  plaintiff  should  send 
produce  to  the  defendant  Bussell,  at  New- York,  to  be  sold  by 
him,  with  leave  to  the  plaintiff  to  draw  against  the  proceeds. 
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The  business  at  Cortlandville  ivas  to  be  carried  on  in  the  name 
of  the  plaintiff,  and  the  business  in  New-York  was  to  be  carried 
oa  in  the  name  of  Russell,  and  the  profits  were  to  be  divided 
between  them.  After  this  arrangement,  produce  was  sent  by 
the  plaintiff  to  Russell  at  New- York,  and  ^old  by  him,  and  drafts 
were  drawn  upon  him  by  the  plaintiff.  The  business  in  New- 
York  was  carried  on  in  the  name  of  Russell  alone,  and,  as  far 
as  appears,  in  the  same  manner  in  all  respects  in  reference  to 
the  public,  as  it  had  been  before  the  arrangement  between  him- 
self and  the  plaintiff  was  entered  into.  In  the  moilth  of  Novem- 
ber, 1847,  the  defendant  Russell  confessed  a  judgment  in  favor 
of  the  defendant  Allen  for  $16,000  debt,  and  $22,46  damages 
and  costs,  and  an  execution  was  issued  to  the  sheriff  of  the  city 
and  county  of  New- York,  with  a  direction  thereon  indorsed  to 
levy  $8000  and  the  amount  of  the  damages  and  costs ;  and  under 
and  by  virtue  of  this  execution,  the  sheriff  levied  upon  the  prop- 
erty which  had  been  used  in  the  business  carried  on  by  Russell. 
The  plaintiff  alledges  that  this  judgment  is  collusive  andl^Fraud- 
ulent,  and  without  consideration ;  and  he  claims  that,  even  if  it 
is  a  valid  judgment  as  against  Russell,  it  cannot  be  satisfied 
upon  the  property  used  in  the  business  carried  on  by  Russell ; 
the  same  being,  as  he  contends,  partnership  property,  and  liable, 
in  the  first  instance,  for  partnership  debts.  The  answers  of 
both  of  the  defendants,  which  in  this  respect  are  responsive  to 
the  bill,  alledge  that  the  consideration  of  the  judgment  consists 
of  liabilities  incurred  and  assumed  by  Allen  for  Russell  in  the 
course  of  his  business,  and  which  were  afterwards  paid  and  dis- 
charged by  Allen ;  and  the  answer  of  Allen  alledges  that  he 
never  knew  or  heard  that  the  plaintiff  was  a  partner  in  business 
with  Russell ;  but  that,  on  the  contrary,  in  the  month  of  April, 
1845^  the  plaintiff  expressly  assured  him  that  such  was  not  the 
case. 

Upon  this  state  of  the  pleadings,  we  are  warranted  in  assum- 
ing, for  the  purposes  of  the  motion  before  us,  that  the  plaintiff 
was  a  mere  dormant  partner  with  Russell,  who  was  permitted 
to  carry  on  the  business  in  his  own  name,  in  the  same  manner 
Its  he  had  done  before  any  business  association  had  been  formed ; 
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that  all  partnership  connection  was  intentionally  conceited  from 
the  public,  not  only  by  Bussell,  but  by  the  plaintiff;  and  thai 
the  defendant  Allen  never  knew  of  its  existence,  but,  on  the  con- 
trary, was  informed  by  the  plaintiff  that  there  was  no  such  co- 
partnership. It  may  be  further  assumed  that  the  judgment  was 
confessed  in  good  faith,  and  for  a  sufficient  consideration,  and 
that  the  indebtedness  of  Bussell  to  Allen  was  incurred  in  the 
course  of  the  business  carried  on  by  Bussell,  and  upon  the  faith 
and  credit  of  the  property  used  and  employed  therein. 

There  is  no  doubt  that,  as  a  general  rule,  partnership  property 
is  liable  in  the  first  instance,  to  the  payment  of  partnership 
debts,  because  it  is  upon  the  faith  of  that  property  that  credit 
has  been  given.  But  although  this  is  the  general  rule,  yet,  in 
some  instances  the  law  treats  one  of  the  partners  as  a  separate 
individual,  even  in  respect  to  transactions  connected  with  the 
copartnership  business.  Thus  it  has  been  held  that  the  non- 
joinder of  a  secret  or  dormant  partner  cannot  avail  the  defend- 
ant by  way  of  plea  in  abatement  to  an  action  upon  a  contract 
made  with  the  ostensible  partner,  unless  the  creditor  knew  that 
there  was  a  secret  partner,  at  the  time  that  the  contract  was 
made,  ( The  Neiih  York  Dry  Dock  Co.  v.  TreadweU,  19  Wend. 
525.)  And  it  has  also  been  held  that  in  a  suit  brought  by  all 
the  partners,  the  defendant  may  set  off  a  debt  due  by  the  osten- 
sible partner  alone,  upon  the  ground  that  the  plaintiffs  had  led 
the  defendant  to  believe  that  such  partner  was  the  only  person 
contracted  with.  (1  T.  R.  361,  note  c.  Ex  parte  Enderby^  2 
Barn.  ^  Cress.  889.     Smith  v.  Watson,  Id.  401.) 

All  these  cases  proceed  upon  the  principle  that  the  partners 
have  induced  the  public  to  deal  with  the  ostensible  partner  as 
if  he  alone  were  interested,  and  they  will  not  be  permitted  after- 
wards to  take  any  unfair  advantage  of  their  own  act.  And  in 
the  case  of  Lord  v.  Baldwin^  (6  Pick.  348,)  it  was  expressly 
held  that  where  there  was  a  dormant  partnership,  an  attachment 
of  the  stock  in  trade,  in  the  hands  of  the  ostensible  partner,  in  a 
suit  against  him  alone,  had  preference  over  a  subsequent  attach- 
ment of  the  same  goods  by  another  person  in  an  action  against 
all  the  partners.    The  court,  in  giving  their  opinion  say,  that  all 
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the  creditors  sold  their  goods  to,  or  made  their  contracts  with 
the  ostensible  partner,  and  they  trusted  to  him  personally,  and 
to  the  goods  upon  which  he  was  trading.  They  further  say  that, 
even  if  the  dormant  partner  owned  the  whole  of  the  stock,  as  be- 
tween himself  and  the  known  man  of  business,  still  it  is,  in  law, 
the  property  of  the  latter,  for  he  is  allowed  to  claim  and  use  it 
as  his  alone,  and  thus  lead  persons  to  trust  him  upon  the  faith 
of  the  goods  in  his  possession.  So  in  this  case  the  plaintiff 
might  have  been  carrying  on  a  hazardous  business  at  Oortland- 
yille,  while,  the  business  in  New- York  might  have  been  conducted 
in  such  a  manner  as  to  inspire  confidence  and  procure  credit ; 
and  if  the  partnership  debts  were  to  have  the  preference,  the 
result  might  be  that  the  creditors  in  New- York  who  beli^ed 
the  state  of  the  business  to  be  what  the  partners  by  their  con* 
duct  and  acts  represented  it  to  be,  might  lose  the  only  security 
upon  which  they  had  relied,  and  upon  which  they  had  been  in- 
duced to  rely  by  the  acts  of  the  parties  themselves.  This 
would,  certainly,  be  inequitable.  But  this  would  not  be  the  only 
evil  consequence  which  would  result  from  the  application  of 
the  general  rule  as  to  partnership  debts.  The  plaintiff,  by 
concealing  his  interest  in  the  copartnership,  and  by  allowing 
Russell  to  hold  himself  out  as  the  only  party  interested  in  the 
business,  has  permitted  the  defendant  Allen  to  merge  his  simple 
contract  claim  in  a  judgment  against  Bussell  alone,  so  that  he 
has  now  lost  all  remedy  as  against  the  partnership.  {Robertson 
Y.  Smith,  18  John.  i59.    5  £KU,  82.) 

In  the  case  of  Pickard  v.  Sears,  (6  Ad.  ^  EUis,  469,)  Lord 
Denman  says  "the  rule  of  law  is  clear  that  when  one  by  his 
words,  or  conduct,  willfully  causes  another  to  believe  in  the  ex- 
istence of  a  certain  state  of  things,  and  induces  him  to  act  in 
that  belief,  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  existing  at  the  same  time." 

We  think  that  the  plaintiff  in  this  case  cannot,  oonsiBtently  with 
a  just  application  of  this  principle,  deprive  the  defendant  Allen 
of  his  right  to  levy  upon  the  property  which  had  been  emplpjed 
in  the  buuness  carried  on  by  Bussell.  ^ 
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We  think  that  the  order  of  the  special  term  should  be  reTersed, 
l>at  withotit  costs,  and  that  a  special  provicioift  should  be  made 
as  to  the  money  in  the  hands  of  the  sheriff 

[New- York  General  Term,  June  11, 1862.  Edwards^  MiUheU  and  Roose- 
velt, Justices.] 


Brooks  vs.  The  New-York  and  Erie  Railroad  Company. 

Where  the  cattle  of  a  strang^er  are  on  the  lands  of  another,  adjoining  a  railroad, 
a^  from  those  lands  they  pass  on  to  the  railroad  through  a  gate  left  open  by 
the  proprietor  of  such  lands,  and  are  killed  by  the  engine,  their  owner  can- 
not recover  their  value,  although  the  railroad  company  has  not  complied 
with  the  44th  »eeti<m  of  the  general  rail-road  act,  in  respect  to  fences,  at 
other  points  on  the  railroad. 

The  true  reading  of  that  section  of  the  statute  does  not  require  a  raihroad 
company  to  construct  and  maintain  cattle-guards  at  farmrcrossings  of  the 
road,  but  only  at  roadrcrossings. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
Tioga  county  court.  The  cause  was  commenced  before  a  justice 
of  the  peace,  to  reoover  from  the  defendalits  the  value  of  two 
cows  and  a  heifer,  which  were  alledged  to  have  been  killed  by 
the  careless,  negligent  and  improper  conduct  of  the  defendants, 
tiy  iheir  agents  and  servants.  It  was  admitted  by  the  counsel 
for  the  defendants  that  they  were  an  existing  railroad  corpora- 
tion,  4nd  were  such  in  tiiie  month  of  September,  1860 ;  that 
dmring  Ibat  month  the  company  had  locomotive  engines  aud  cars 
running  upon  their  road,  undw  the  care  and  management  ef 
iheir  agents  and  servants ;  that  the  engine  and  cars  of  the  pas^ 
senger  ^rain  ran  over  and  upon  two  cows  and  a  heifer  behmgiag 
to  the  plaintiff,  and  killed  them,  whilst  they  were  upon  thetnidc 
of  said  road,  between  one  and  two  miles  east  of  the  viHaga  of 
Owego,  iq^poi^  tiie  farm  of  G.  W.  HoUenbadL  Bie  strip  of 
mhroad  akmg  which  th^  were  IdUed  was  about  a  mfle  kug^ 
running  eastwardly  and  westwardly,  with  a  cattle-giaard  ab  tlie 
westerly  end,  neair  a  brick  yard  occupied  by  S.  Brighaio,  and 
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Miadier  at  the  easterly  end  of  the  strip.  The  brid:  yard  was 
oa  the  north  sid^  of  the  railroad,  and  about  seven  or  eight  rods 
from  the  highway,  whioh  was  on  the  south  side  of  the  raihroad. 
The  entrance  from  the  highway  to  the  brick  yard  was  by  a  gate, 
from  which  the  road  passed  over  the  raiboad  to  the  brick  yard. 
It  appeared  from  the  evidence  that  the  cattle  entered  upon  the 
track  of  the  railroad  through  the  gate  leading  to  the  brick  yard. 
The  brick  yard  had  been  occupied  as  such  for  25  or  SO  years 
prior  to  the  acpident.  The  gate  was  generally  left  open,  and 
the  land  along  on  both  sides  of  the  strip  above  mentioned  was 
consequently  "  the  general  range  of  cows  belonging  to  the  vit 
lage."  On  this  strip,  some  part  of  the  way  there  was  no  fence ; 
there  was  an  old  remnant  of  a  fence  a  part  of  the  way,  bi||  no 
fence  that  would  turn  cattle.  The  plaintiff  claimed  to  recover 
on  the  ground  of  the  absence  of  fences,  and  of  oattle-gaards  at 
the  brick  yard.  The  justice  rendered  a  judgment  against  the 
plaintiff  for  costs ;  and  on  appeal  to  the  county  court  that  judg- 
ment was  reversed ;  whereupon  the  defendants  appealed  to  this 
court. 

/.  Morrisj  for  the  appellants. 

G.  S.  Camp^  for  the  respondent. 

By  the  Court,  Shakkland,  J.  I  think  it  should  b^asramed 
that  the  justice  found  that  the  cattle  entered  upon  the  track  of 
the  railroad,  through  the  open  gate,  which  led  to  the  brick-kiln 
across  the  track  of  the  railway,  on  the  farm  of  Hollenbeok.  The 
evidence  is  quite  satisfactory,  that  the  cattle  entered  at  that 
point.  It  is  also  to  be  assumed,  as  a  fact  found,  that  the  |dain- 
tiff 's  cattle  had  no  right  to  go  upon  Hollenbeck's  premises,  or 
upon  the  brick-kiln  premises,  which  was  in  the  oeeupaney  of  a 
tenant. 

Under  this  state  of  facts,  several  questioBS  may  arise,  on  tile 
true  ooBStruction  of  the  44th  section  of  the  act  of  1850,  {Sm$. 
Latt»o/1850,p.23a) 

Eixst  If  the  company  build  the  refuired  /enoe,  on  tha.(|utt 
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of  the  railroad,  part  way  across  the  lands  of  an  adjoining  propria 
etor,  with  a  proper  gate  and  farm  crossing  to  this  same  propria^ 
tor's  land  on  the  other  side,  but  leave  another  portion  of  the 
fence  unbuilt,  and  it  happens  that  the  said  proprietor  leaves  his 
gate  open,  by  means  whereof  his  cattle  go  through  the  said  open 
gateway  upon  the  road,  and  are  there  killed  by  an  engine,  with- 
out negligence  or  willfulness  on  the  part  of  the  company,  can 
the  proprietor  yet  recover  the  damage  ?  Second.  If  the^propri- 
etor  can,  can  a  stranger  also  recover,  whose  cattle  stray  upon  the 
said  proprietor's  land,  and  pass  through  the  same  gate,  and  are 
killed,  under  the  same  circumstances.  Third.  Is  the  company 
^required  to  build  cattle-guards  at  all  farm-crossings  of  the  road, 
as  i|^ll  as  at  road  crossings,  suitable  and  sufficient  to  prevent 
cattle  and  animals  from  getting  on  the  raiboad  ? 

I.  I  am  of  the  opinion,  that  in  the  case  first  supposed,  the 
adjoining  proprietor  could  not  recover.  The  act  must  have  a 
reasonable  construction ;  and  as  it  waa^intended  to  change  the 
common  law,  only  so  far  as  to  make  the  railroad  company  build 
the  whole,  instead  of  half  of  the  fence,  between  their  enclosures, 
and  to  make  the  company  liable  for  the  danu^e  incurred  by  the 
proprietor,  in  consequence  of  such  neglect,  it  ought  not  to  be 
construed  so  as  to  make  the  company  liable,  where  the  damage 
was  not  the  result  of  their  omission,  and  when  the  damage  did 
occur  in  consequence  of  the  gate  being  left  open,  by  the  propri- 
etor himself.  The  object  of  the  statute  is  not  to  impose  a  pen- 
alty ;  such  seems  to  have  been  the  opinion  entertained  in  respect 
to  this  section,  by  the  court,  in  the  case  of  Wtddron  v.  TTie 
Saratoga  and  Washington  Railroad  Co.  {S^Barb.  390,  394.) 

I  am  also  of  the  opinion  that  the  cattle  of  a  stranger,  which 
are  on  the  premises  of  the  adjoining  proprietor,  without  rights 
are  not  within  the  protection  of  this  clause  of  the  statute.  This 
is  evident  not  only  from  the  wording  of  the  statute,  but  also 
from  the  propriety  of  the  thing.  The  words  are,  "  Every  eor- 
poration,  &o,  shall  erect  and  maintain  fences  on  the  sides  of 
their  road,  of  the  height  and  strength  of  a  division  fence  required 
by  law,  with  openings,  or  gates,  or  bars  therein,  and  fiurm 
voeabgs  of  the  road  for  the  use  of  the  proprietors  of  lakds 


DELAWABB-JULY,  1852.  gffj 


Brooks  V.  New-York  a&d  Erie  Bailroad  Co. 

adjoining  suck  railroad  ;  and  also  oonslamct  and  maintain  cat- 
fle  guards  at  all  road  crossings,  suitable  and  sufficient  to  prevent 
Wttle  and  animals  from  getting  on  to  the  railroad."  Now,  the 
legislature  were  making  provision,  in  the  first  okuse  of  the 
above  section,  for  the  benefit  of  the  adjoining  proprietors  onlj, 
and  not  for  strangers^  who  had  not  the  legal  right  to  use  those 
adjoining  lands,  and  farm  crossings.  It  has  frequently  been 
held,  under  the  old  statute  in  relation  to  division  fences,  that  one 
who  was  bound  to  maintain  a  division  fence;  was  only  thus  bound 
as  to  cattle  which  were  rightfully  on  the  adjoining  close,  and  not 
as  to  cattle  wrongfully  there.  (6  Mass.  R.  90.  19  John.  385. 
8  Wend.  145.  7  Barb.  806.)  I  think  the  statute  in  question 
should  receive  the  same  construction. 

I  am  also  of  opinion  that  the  true  reading  of  the  section  does 
not  require  the  eempany  to  construct  and  maintun  cattle  guards, 
^farm  crossings  of  the  road,  but  only  at  rocui  crossings.  The 
first  clause  of  the  sectian  before  the  period^  relates  to  farm 
crossings  only ;  and  the  last  clause  relates  to  public  highway 
crossings  only. 

The  cattle  guard  was  thought  not  necessary  at  farm  crossings; 
where  fences  and  gates,  or  bars,  would  be  sufficient  to  keep  cat- 
tle within  the  adjoining  fields,  except  when  driven  across  by  the 
owners ;  but  at  road  crossings,  where  cattle  running  at  large,  in 
pursuance  of  town  regulations,  or  other  lawful  cause,  were  liable 
to  puss  in,  and  upon,  the  track  of  th*e  railroad,  requhred  the  ad- 
ditional protection  afforded  by  the  cattle  guards  mentioned  in 
the  statute. 

It  is  not  necessary  in  this  case  to  decide  whether  the  owner 
of  an  animal  wrongfully  in  the  public  highway,  which  should 
pass  from  said  highway,  on  to  the  railroad,  and  be  there  inr 
jured  for  want  of  the  cattle  guard,  would  be  legally  entitled 
to  recover.  Perhaps  all  beasts  are  to  be  deemed  lawfully 
in  the  highway,  for  the  purposes  of  the  remedy.  On  this 
question  I  give  no  opinion.  {Fawceit  v.  North  Midland  Rail- 
way  Company^  2  Eng.  Law  and  Equity  R.  289.)  See  also 
29  Maine  Rep.  807,  where  it  was  held  the  plaintiff  could  not 
nodffet  in  such  a  ease. 
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>  The  question  propounded  to  tiie  witness  Spendty^  is  rehtidA 
to  the  safficieucy  of  the  cattle  guard  near  the  brick  yard,  was 
wholly  immaterial ;  because  it  was  not  proposed,  or  pretended, 
that  the  cattle  came  on  to  the  road  at  that  point ;  and  if  not,  its 
condition  in  no  respect  caused  the  injury  complained  of. 

I  also  infer  that  the  cattle  guard  alluded  to^at  that  point,  was 
not  at  a  road  crossing,  within  the  meaning  of  the  act ;  it  being 
a  private,  crossing  to  the  brick  yard,  from  the  public  highway, 
on  the  south  side  of  the  railroad'  If  so^  the  defendants  w^renot 
obliged  to  erect  cattle  guards  at  that  crossing. 

But,  the  only  real  point  necessary  to  be  decided  in  this  case 
is,  that  where  the  cattle  of  a  stranger  are  on  the  lands  of  a  pro- 
prietor adjoining  a  railroad,  and  from  those  lands  pass  on  to  the 
railroad  through  a  gate  left  open  by  the  proprietor  of  the  said 
lands  and  are  killed,  their  owner  cannot  recover,  although  lihe 
defendants  have  not  complied  with  the  44th  section  of  the  gen* 
eral  railroad  act,  in  respect  of  fences  air  other  points,  on  the  said 
road. 

That  part  of  section  44,  which  declares  that  ^  until  each 
fences  and  cattle  guards  shall  be  duly  made,  the  corporation, 
and  its  agents,  shall  be  liable  for  all  damages.  Which  shall  be 
done,  by  their  agents,  or  engines,  to  cattle  or  horses,  or  other 
animals,  thereon  f  cannot  be  taken  to  mean,  what  it  says,  lite- 
rally ;  £or  if  it  were,  the  owner  of  cattle,  placed  by  him  purposely 
en  the  road,  could  recover.  This  shows  the  necessity  of  sub- 
mitting this  act,  like  all  others,  to  judicial  construction.(€i) 

I  am  of  opinion,  the  justice's  judgment  was  right ;  and  that 
of  the  county  court  .should  be  reversed. 

Judgment  reversed. 

[Delaware  General  Term,  July  13, 1852.  ShankUmd^  Mason;  Gray  and 
Crippen,  Jutioefl.] 

(a)  In  Perkins  v..  Tie  Eastern  RaiiiJtinaii  Co,  (29  Mams  A  807,)  it  wa»  hcM 
that  if  a  railroad  comfMLDy  is  bonnd  to  fence  the  entire  track  of  roadi  yet  if  a 
cow  comes  npon  the  road  fi-om  a  highway,  or  common,  for  want  of  fence,  and 
is  killed,  the  owner  cannot  recover,  unless  he  proves  (^nreo^ioely  that  the  cow 
had  a  lawfltl  right  to  be  on  the  common,  by  a  town  vote.  But  in  FomoM  t^ 
TTke  AMk  Midiand  Railway  C«.  (2  Eng.  Law  and  B^tteUf^Bsp.  289,}  vlwre 
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liie  aei  TO<itiirod  the  deflmdAnts  to  keep  gttes  coDsUiiitly  cloeed  at  road  crosft- 
iags,  and  the  plaintiff's  horse  leaped  out  of  hi&  inclosure  into  the  highway, 
|md  passed  on  to  the  railroad,  because  the  gate  was  open^  it  was  held  he  could 
recover  the  yalue  of  the  horse  which  was  killed ;  and  that  the  horse,  as  to  the 
defendants,  was  lawfully  in  the  highway.  * 


Holmes  and  others,  overseers  of  the  poor  of  the  town  of  Norwich, 
vs.  Brown,  overseer  of  the  poor  of  the  town  of  Pharsalia. 

^ere  overseen  of  the  poor  relieved  and  supported  paupers  belonging  te 
another  town,  at  the  request  of  the  overseer  of  the  poor  of  the  town  in 
which  the  paupers  belonged,  and  the  latter  overseer,  after  such  support 
had  been  fhmished,  on  the  presentation  of  the  bill  therefor,  agreed  to  pay 
the  same,  it  was  hdd  that  he  was  not  personally  liable  on  the  contract ;  it 
appoaring  fh>m  the  facta  and  circumstances  that  he  was  acting  in  his  official 
character,  and  did  not  mtend  to  bind  himself  personally.  Mason,  J.  dis- 
sented. 

Bdd  also,  that  he  was  not  liable  in  his  official  character;  tho  proper  remedy 
fbr  the  plaintifis  being  that  pointed  out  by  the  statute,  viz.  to  get  the  claim 
for  the  maintenance  allowed  by  the  superintendents  of  the  poor,  and  to  lay 
the  same,  when  thus  allowed,  before  the  board  of  supervisors,  in  order  that 
they  might  add  the  amount  to  the  tax  list  of  the  town  in  which  the  paupera 
belonged. 

Motion  to  set  aside  the  report  of  a  referee.  It  appeared  firom 
the  proof  that  in  1850  two  persons  heing  paupers  of  the  town 
of  Pharsalia,  Chenango  connty,  were  fonnd  in  the  town  of  Nor^ 
wich  in  said  county,  under  circnmstances  reqoiring  relief  as  such 
panpers*  The  overseer  of  the  poor  of  Norwich  gave  notice  in 
writing  to  the  defendant,  requiring  him  as  overseer  of  the  poor 
of  Pharsalia  to  provide  for  the  relief  and  support  of  said  paupers. 
Soon  after  the  service  of  said  notice  the  overseers  of  the  poor  of 
Norwich,  at  the  request  of  the  defendant  as  such  overseer,  re- 
lieved and  supported  said  paupers  at  the  expense  of  the  town  of 
Korwich.  The  defendant  told  the  overseer  of  Norwich,  that  if 
he  would  support  said  paupers,  he  would  back  it  up.  The  ez< 
penses  incurred  by  the  town  of  Norwich  in  supporting  said 
paupers  amounted,  in  November,  1850,  to  the  mm  of  $104. 
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At  that  time  the  overseer  of  Norwich  presented  the  account  of 
such  expenses  to  the  defendant,  at  Pharsalia.  The  defendant 
as  such  overseer  of  the  poor,  on  that  occasion  promised  the  over- 
seer of  the  poor  of  the  town  of  Norwich  to  settle  said  acconnt 

The  account  was  never  presented  to  the  superintendents  of 
the  poor  of  the  county  of  Chenango,  or  in  any  manner  passed 
upon  or  allowed  by  them.  Jesse  Brown  was  sole  overseer  of 
the  poor  of  Norwich  at  the  time  this  action  was  commenced,  and 
up  to  March,  1851,  when  the  present  plaintiffs  were  elected,  and 
were  afterwards  substituted  in  the  place  of  Brown.  The  action 
was  brought  to  recover  the  amount  of  the  bill  for  the  support  of 
said  paupers.  It  was  referred  to  a  single  referee,  who  reported 
in  favor  of  the  defendant. 

Geo.  M.  Smithy  for  the  plaintiffs. 

R.  K.  Bfyume^  for  the  defendant 

Crippen,  J.  The  referee  placed  his  decision  on  the  ground 
that  although  the  town  of  Pharsalia  was  liable  to  pay  the  expenses 
of  maintaining  the  paupers,  no  action  could  be  maintained  by  the 
plaintiff  on  the  promise  of  the  defendant  as  overseer  of  the  poor  of 
the  town  of  Pharsalia,  to  recover  such  expenses ;  but  that  such  ex- 
penses must  be  laid  before  the  superintendents  of  the  poor  of  Che- 
nango county  and  allowed  by  them,  and  then  presented  to  or  laid 
before  the  board  of  supervisors  of  said  county,  who  are  required  to 
add  such  expenses  to  the  tax  to  be  levied  upon  the  town  of  Phar- 
salia ;  that  this  was  the  only  remedy  or  means  to  be  adopted 
by  the  overseers  of  Norwich,  in  order  to  obtain  payment  from 
the  town  of  Pharsalia. 

The  action  is  brought  against  the  defendant  in  his  offidal 
character,  and  the  complaint  charges  him  as  overseer  of  the  poor 
of  the  town  of  Pharsalia,  and  not  in  his  individual  or  private  capa- 
city. The  allegation  is  that  the  defendant,  as  overseer  of  the 
poor,  promised  to  pay  the  pluntffs  as  overseers  of  the  poor,  for 
the  support  of  said  individuals.  It  is  not  alledged  in  the  com- 
plaint, neither  does  the  proof  undertake  to  establish,  that  the 
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defendant  intended  to  bind  himself  personally  to  pay  for  such 
support. 

The  cases  where  an  action  has  been  held  to  lie  against  ap 
overseer  of  the  poor  for  the  support  of  paupers,  are  placed  up^n 
the  ground  that  the  credit  was  given  to  the  person  individually, 
in  his  private  capacity,  and  not  as  the  officer  or  agent  of  the 
town.  The  proof  establishes  that  the  defendant  acted  on  public 
accouirt,  without  a  view  to  personal  responsibility ;  he  therefore 
cannot  be  charged  or  made  liable  in  this  action.  If  the  plaintiffs 
obtain  a  judgment  on  this  demand,  against  the  defendant,  he  will 
be  personally  liable  for  its  paymient,  irrespective  of  his  office  of 
overseer  of  the  poor. 

When  the  resgestcB,  and  the  attending  circumstances  showed 
that  the  defendant  acted  on  public  account,  it  was  not  necessary 
for  him  to  say,  in  order  to  screen  himself  from  personal  liability, 
that  he  contracted  as  overseer  of  the  poor  of  the  town  of  Phar- 
salia.  The  plaintiffs  were  fuUy.aware  of  the  defendant's  official 
position  while  dealing  with  him  in  relation  to  said  paupers.  A 
notice  had  just  been  served  by  them  on  the  defendant  as  over- 
seer of  the  poor;  requiring  him  to  provide  for  said  paupers  or  to 
take  and  remove  them  from  the  town  of  Norwich.  Under  such 
circumstances  the  defendant  cannot  be  made  personally  liable 
to  pay  the  demand  claimed  in  this  action.  {Olney  v.  Wickes, 
18  John.  122.  Walker  v.  Swartwout,  12  Id.  444.  1  Mass. 
Rep.  208.  King  v.  Butler,  15  John.  281.  Macbeath  v.  Hal- 
diman,  1  T.  R.  172.    Hodgsm  v.  Dexter,  1  Cranch,  345.) 

The  plaintiffs'  counsel  contends  that  the  defendant  is  liable  to 
this  action  in  his  official  character ;  that  the  plaintiffs  are  enti-, 
tied  to  a  judgment  against  the  defendant  as  overseer  of  the 
poor  of  the  town  of  Pharsalia,  for  the  support  of  the  paupers 
by  the  town  of  Norwich.  It  does  not  appear  that  the  account 
or  charges  for  the  support  of  the  paupers  have  ever  been  sub- 
mitted to,  or  audited  by,  the  superintendents  of  the  poor  of 
the  county  of  Chenango.  The  statute  prescribes  the  mode  to 
be  adopted  by  the  plaintiffs  in  order  to  obtain  a  remuneration 
for  the  expenses  incurred  by  the  town  of  Norwich  for  the  sup- 
port of  said  paupers.    The  charges  and  expenses  of  maintaining 
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them,  together  with  the  charge  of  giving  notice  to  the  overseer 
of  the  poor  of  the  town  of  Pharsalia,  should  have  been  allowed 
by  the  superintendents  of  the  poor  of  the  county  of  Chenango ; 
when  thus  allowed  the  same  should  have  been  laid  before  the 
board  of  supervisors  of  said  county  at  their  aimual  meetiag, 
and  been  by  them  added  to  the  tax  of  said  town  of  Pharsalia. 
(1  R.  S.  613,  §  88,  2d  ed.) 

It  is  highly  fit  and  proper  that  the  account  of  expenses  should 
be  audited  and  settled  by  the  superintendents  of  the  poor  of  the 
county.  They,  are  acquainted  with  the  nature  of  the  charges 
and  expenses  usually  incurred  in  the  support  of  paupers  in  their 
county.  The  object  of  the  statute  was  to  provide  a  cheap,  safe, 
and  expeditious  mode  for  the  liquidation  and  settlement  of  such 
accounts.  Litigation  is  thus  prevented,  large  sums  in  costs 
saved  to  the  town,  and  faithful  public  ofBcers  shielded  from  vex- 
atious lawsuits  and  trouble.  The  legislature  intended  to  confine 
the  overseers  of  the  poor  to  the  remedy  provided  by  the  statute 
in  such  cases.  The  result  is  that  the  report  of  the  referee  must 
be  afiSrmed,  and  the  defendant  is  entitled  to  a  judgment  thereon, 
with  costs. 

Shankland,  J.  concurred. 

Mason,  J.  dissented. 

Judgment  for  the  defendant. 

[Delaware  General  Term,  July  18, 1852.  Skankland,  Mason  and  Crippen, 
Justices.       *    ' 
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It  was  not  the  intention  of  the  non-imprisonment  act  to  give  to  the  creditor 
npon  whose  complaint  a  debtor  is  arrested,  nnder  its  provisions,  the  benefit 
of  the  assignment  which  the  debtor  may  elect  to  make,  to  the  czclnsion  of 
all  other  creditors  of  the  same  degree. 

The  legislature,  having  abolished  the  remedy  by  arrest  and  imprisonment,  as 
to  a  certain  class  of  creditors,  intended  the  new  remedy  as  a  substitute ; 
and  in  case  it  resulted  in  an  assignment,  that  all  the  creditors  whose  right 
to  arrest  and  imprison  had  been  abolished,  and  who  had  instituted  a  suit  or 
recovered  a  judgment  or  decree  should  share  in  the  distribution  of  the 
debtor's  property.    Mulle'tt,  J.  dissented. 

Consequently  a  judgment  creditor,  who  makes  a  demand  upon  his  debtor, 
to  apply  rights  in  action  to  the  payment  of  his  debt,  and  upon  the  debtor's 
refhsal  applies  for  and  obtains  a  warrant  to  arrest  him,  before  other  judg- 
ment creditors  have  taken  similar  steps,  docs  not  thereby  acquire  a  right  to 
have  his  whole  debt  first  pafd.  But  the  debtor's  property  in  the  hands  of 
the  assignee  id  to  be  distributed  among  all  the  creditors  who  have  insti- 
tuted a  suit  or  recovered  a  judgment  or  decree,  pro  rata,  Mullett,  J.  dis- 
sented. 

Spear  v.  Warddlf  (1  Comst.  144,)  commented  upon,  and  distinguished  from 
this  case. 

The  plaintiffs,  and  all  the  defendants  except  McEaight  and 
Babcock,  were  the  creditors  of  the  defeniant  McEnight.  Some 
of  the  defendants  were  individual  creditors,  and  others  composed 
firms.  The  plaintiffs,  on  the  17th  of  January,  1848,  recovered, 
in  this  court,  a  judgment  upon  a  bond,  by  confession.  The  bond 
and  the  warrant  to  confess  judgment,  had  been  given  by  Mc- 
Knight  some  time  previous,  upon  condition  that  no  judgment 
should  be  entered  until  the  17th  of  January.  lYnmediately  after 
filing  the  record  and  docketing  the  judgment,  the  plaintiffs,  by 
their  attorney,  made  a  demand  upon  McEnight  to  apply  any 
notes,  accounts,  &c.  &c.  belonging  to  him,  in  payment  of  the 
judgment.  McEnight  refused  to  comply  with  this  demand,  and 
the  plaintiffs  the  same  day  applied  for,  and  obtained,  from  a 
justice  of  this  court,  a  warrant,  under  the  non-imprisonment  act, 
{luaws  0/1831,  p.  896,)  to  arrest  him.  McEnight  had  also  given 
his  bond  to  Eellogg  &  Co.  accompanied  by  a  warrant  of  attorney  to 
confess  judgment,  upon  condition  or  stipulation  that  judgment 
should  not  be  entered  until  the  17th  of  January,  and  en  that  day 
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they  docketed  judgment  agsdnst  McEnigfat,  but  after  the  demand 
had  been  made  by  the  plaintiffs  upon  him.  Immediately  after 
this  demand  McKnight  secreted  himself,  and  through  his  attofnej 
informed  his  other  creditors  that  a  demand  had  been  made  by 
the  plaintiffs,  and  thereupon  the  creditors,  who  are  defendants 
in  this  action,  respectively  procured  from  him  confessions  of 
judgment,  and  caused  them  to  be  properly  entered,  and  then  made 
similar  demands  in  writing.  McKnight  refused  to  comply  with 
these  demands,  but  expressed  a  willingness  and  desire  that  his 
property  should  be  applied  pro  rata  among  all  his  creditors. 
The  creditors  who  had  thus  obtained  judgments  and  made  de- 
mands, applied  respectively  to  the  same  judge,  for  warrants 
against  McKnight,  and  they  were  issued  as  applied  for,  to  the 
sheriff  of  Erie  county.  After  all  the  warrants  were  issued,  Mc- 
Knight appeared  publicly,  and  the  sheriff  arrested  him  upon  all 
the  warrants  and  took  him  before  the  judge,  when  McKnight 
presented  his  afiSdavit,  in  the  case  of  the  warrant  issued  upon 
the  complaint  of  the  plaintiffs,  and  controverted,  and  on  inform- 
ation and  belief  denied,  that  he  ever  unjustly  refused  to  apply 
any  notes,  &c.  to  the  payment  of  the  judgment  of  the  plaintiffs. 
No  answer  was  made  #>  the  complaints  or  proceedings  of  the 
other  creditors,  but  there  was  an  understanding  that  the  evidence 
upon  the  issue  made  should  be  applicable  to  the  other  cases 
respectively.  The  judge,  after  hearing  the  proofs  and  allega- 
tions, decided  that  the  allegations  of  the  plaintiffs  were  substan- 
tiated, and  that  McEjiight  had  rights  in  action  which  he  unjustly 
refused  to  apply  to  the  payment  of  the  plaintiffs'  judgment,  and 
he  made  and  signed  a  commitment,  in  the  usual  form  to  commit 
McKnight  to  the  jail  of  the  county.  He  also  made  and  signed 
a  commitment  in  the  case  of  Day  0.  Kellogg  &  Co.  and  also  in 
the  case  of  Green  &  Cramer.  No  warrant  of  commitment  was 
delivered  to  the  sheriff.  After  the  decision  to  commit  him,  and 
the  three  warrants  for  that  purpose  had  been  made  and  signed, 
McKnight  elected  to  make  an  assignment  under  the  11th  section 
of  the  act  of  1831 ;  when  the  plaintiffs  claimed  that  they  were 
entitled  to  a  preference  or  priority  in  the  distribution  of  the 
assignee's  property.    The  judge  declined  at  that  time  to  deeide 
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that  question,  and  directed  an  assignment  to  be  made  to  George 
R.  Babcock,  reciting  in  their  order  the  proceedings  taken  by 
the  several  creditors.  McEnight  made  the  assignment.  In  the 
assignment  the  proceedings  of  the  respective  creditors  before  the 
judge  were  recited,  and  the  order  of  the  judge  directing  Mc- 
Enight to  make  an  assignment  of  his  property  pursuant  to  the 
act,  to  George  R.  Babcock ;  then  followed  the  conveyance  and 
grant  and  assignment  of  his  property  in  pursuance  of  the  act, 
and  of  the  proceedings,  "  to  be  disposed  of  and  collected  by  the 
said  assignee  and  accounted  for  accor4ing  to  law." 

The  plaintifiFs  brought  this  action  for  the  purpose  of  establish- 
ing the  rights  of  the  creditors  to  the  funds  in  the  hands  of  the 
assignee,  there  not  being  enough  to  pay  all  the  creditors.  They 
claimed  a  priority,  and  the  judgment  of  the  court  at  special  term 
gave  the  plaintiffs  a  priority,  and  directed  the  order  in  which 
the  other  creditors  should  be  paid.  It  was  a  decision  against  a 
pto  rata  distribution  of  the  funds.  From  this  judgment  several 
of  the  defendants  appealed  to  the  general  term.  The  situation 
of  the  parties,  and  other  facts,  are  sufSciently  noticed  in  the 
opinion.  , 

John  L.  Talcott^  for  the  plaintiffs. 

Ch,  H.  S.  WilliamSf  for  Eellogg  &  Co.  and  Green  &  Gramen 

Wm.  H,  Cfreen,  for  the  defendants  Einnan,  Card  and  Phillips* 

/.  T.  Williams,  for  J.  L.  Provost. 

/  M.  Smith,  fbr  Asa  Wilcox. 

Marvin,  J.  The  plaintiffs  claim  that  by  their  superior  dili- 
gence in  making  a  demand  of  their  debtor  McEjiight,  and  obtain- 
ing a  warrant  to  arrest  him,  they  have  acquired  a  right  to  pri* 
ority  in  the  payment  of  their  debt,  over  all  the  other  creditors 
of  McEnight.  The  question  is  important,  and  its  determinatioift 
must  depend  upon  the  construction  to  be  given  to  the  no&-im« 
priflonment  aet 
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The  first  section  of  the  act  prohibits  the  arrest  or  imprison- 
ment of  any  person  upon  any  demand  founded  on  contract.  The 
second  section  makes  some  exceptions ;  then  follow  sections  three 
to  nine  inclusive,  providing  a  new  or  substituted  remedy  in  cer- 
tain cases.  A  plaintiff  who  has  commenced  a  suit,  or  obtamed 
a  judgment  or  decree  against  the  defendant,  in  any  court  of 
record,  may  apply  to  officers  named,  for  a  warrant  to  arrest  the 
defendant  in  such  suit.  He  is  to  adduce  to  the  officer  satis&c- 
tory  evidence  that  there  is  a  debt  or  demand  due  to  him  from 
the  defendant,  amounting  to  more  than  $50,  for  which,  by  the 
provisions  of  the  act,  the  defendant  cannot  be  arrested  or  im- 
prisoned,  and  he  must  establish  one  or  more  of  certsdn  particulurs 
specified  in  the  act.  The  officer  is  then  to  issue  his  warrant  '*  in 
behalf  of  the  people  of  this  state,"  commanding  the  officer  to 
arrest  the  person  named  in  the  warrant,  &c«  The  person  so 
arrested  may,  before  the  officer,  controvert  any  of  the  facts  and 
circumstances  upon  which  the  warrant  issued,  and  may  verify 
his  allegations  by  his  own  affidavit.  If  he  does  so,  the  com- 
plainant may  examine  such  defendant  on  oath.  The  officer  is 
to  receive  such  other  proof  as  the  parties  may  offer.  He. may 
adjourn  the  hearing.  He  may  issue  subpoenas  and  compel  the 
attendance  of  witnesses.  K  the  officer  is  satisfied  that  the  alle- 
gations of  the  complainant  are  substantiated,  and  that  the  ife- 
fendant  has  done,  or  is  about  to  do,  any  one  of  the  acts  specified 
in  the  fourth  section  of  the  act,  he  shall,  by  a  commitment  under 
his  hand,  direct  that  such  defendant  be  committed  to  the  jail  of 
the  county  to  be  there  detained  until  he  shall  be  discharged  ac- 
cording to  law,  and  such  defendant  shall  be  committed  and  de- 
tained accordingly.  The  tenth  section  provides  that  such  com- 
mitment shall  not  be  granted  if  the  defendant  shall  do  either  of 
certain  things  specified,  to  which  I  shall  soon  advert. 

It  is  insisted  that  the  proceedings  before  the  officer  are  ezclu- 
sively  for  the  benefit  of  the  creditor  upon  whose  complaint  the 
debtor  was  arrested^  and  that  in  no  event  can  the  other  creditor 
have  any  interest  in  or  be  in  any  wise  benefited  .by  these  pro- 
ceedings. It  will  be  noticed,  on  reading  the  provisions  of  the  act 
above  referred  to,  that  the  plaintiff  and  defendant^  the  com- 
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plainant  and  the  person  arrested,  are  named,  and  there  is  no 
language  in  the  act  thus  far,  indicating  that  any  other  persons 
or  creditors  are  interested  in  the  prosecution  before  the  officer : 
but  with  section  10,  the  act,  I  think,  begins  to  speak  a  different 
language ;  and  in  my  opinion  it  is  very  important  to  notice  this 
change,  as  the  proper  construction  of  the  statute  depends  upon 
it.  The  judge,  upon  the  inquiry  before  him,  having  deten^ined 
that  the  allegations  of  the  complaint  are  substantiated,  and  hay- 
ing directed  the  commitment  of  the  defendant,  the  10th  and  fol- 
lowing sections  of  the  act  provide  certain  fnodes  of  averting  the 
commitment,  to  be  adopted  by  the  defendant.  He  has  the  right, 
by  the  statute,  to  become  an  actor.  He  may,  if  he  chooses, 
remain  passive,  and  he  will  then  be  committed  to  jail,  but  the 
prosecuting  creditor  will  have  acquired  no  interest  in,  or  lien 
upon  his  property  by  the  proceedings.  He  will  simply  have 
procured  his  imprisonment.  The  debtor  may  avert  the  impris- 
onment by  doing  one  of  several  things.  Here  then  he  has  an 
election.  He  may  1,  pay  the  debt  or  demand  claimed,  with  the 
costs,  &c. ;  or  2,  he  may  give  security,  that  the  debt  or  demand, 
of, the  plaintiff,  &c.  shall  be  paid  within  ^sixty  days;  or  3,  he 
may  "  make  and  deliver  to  such  officer  an  inventory  of  his  estate 
and  an  account  of  his  creditors,  and  execute  an  assignment  of 
his  property,  as  hereinafter  provided,  upon  which  the  same  pro- 
ceedings shall  be  had  as  upon  a  petition  of  such  defendant  in 
the  manner  hereinafter  directed,  except  that  no  notice  to  the 
plaintiff  shall  be  requisite,  and  no  adjournment  shall  be  granted 
for  more  than  three  da]p,  except  at  the  instance  of  the  defend- 
ant, and  a  discharge  shall  be  granted  in  the  like  cases  and  with 
the  same  effect."  4.  He  may  enter  into  a  bond  to  the  complain- 
ant, with  sureties,  conditioned  that  he  will  within  thirty  days 
apply  for  an  assignment  of  his  property  and  for  a  discharge,  as 
provided  in  the  subsequent  sections  of  the  act,  &c.'&c.  It  is 
not  necessary  to  notice  the  5th  subdivision  as  amended.  If  the 
debtor  elects  to  pay  the  debt,  or  give  security  for  the  payment 
in  sixty  days,  the  proceedings  upon  the  warrant  will  have  enured 
exclusively  for  the  benefit  of  the  creditor  upon  whose  complaint 
he  WM  arrested.    The  debtor  may  be  entirely  solvent  and  able 
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to  pay  the  debt  at  once,  and  if  he  does  so  then  the  proceedings  aare 
at  an  end.  Or  he  may  be  solvent  and  able  to  give  security  to  pay 
in  sixty  days.  If  he  gives  such  security,  then  he  is  discharged 
and  the  proceedings  are  ended.  Again,  if  he  gives  the  bond 
mentioned  in  the  4th  subdivision  and  shall  fail  to  perform  the 
condition,  then  the  creditor  upon  whose  complaint  he  was  arrest- 
ed may  sue  upon  the  bond.  No  other  creditor  can  maintain  suit 
upon  it,  and  in  this  event  the  proceedings  upon  the  warrant  will 
Jiave  resulted  exclusively  for  his  benefit.  No  discharge  under 
the  act  will,  however,  have  been  granted  to  the  debtor  in  either 
of  these  cases.  But  suppose  the  debtor  finds  himself  ^isolvent, 
and  desires  that  his  property  shall  be  applied  to  the  payment 
of  his  debts,  and  that  he  m;.y  be  discharged,  and  protected  from 
further  molestation  on  account  of  any  of  the  acts  or  frauds  spe- 
cified in  the  4th  section.  He  may,  as  we  have  seen,  by  the  3d 
subdivision  of  section  10,  "execute  an  assignment."  In  the 
present  case  McEnight  elected  to  make  this  assignment,  and  the 
question  is,  who  are  to  partake  the  fruits  of  it?  Are  the  plain- 
tiffs to  be  paid  their  entire  debt  to  the  exclusion  of  the  other 
creditors,  or  have  the  other  creditors  a  right  to  share  in  the  dis- 
tribution ;  and  if  so,  what  creditors  7 

Having  come  to  the  conclusion,  after  much  and  careful  exam- 
ination of  the  statute,  that  it  was  never  intended  to  give  to  the 
creditor,  upon  whose  complaint  the  debtor  is  arrested,  the  bene- 
fit of  the  assignment,  which  the  debtor  may  elect  to  make,  to 
the  exclusion  of  all  other  creditors,  I  shall  proceed  to  examine, 
as  briefly  as  may  be,  the  provisions  of  ^hat  statute ;  a  statute, 
it  must  be  confessed,  very  defective  and  obscure.  It  is  impor- 
tant to  keep  in  milid  the  object  of  the  legislature  in  enacting  the 
law.  Jt  was  to  abolish  arrest  or  imprisonment  for  debt,  except 
in  a,  few  cases  specified.  It  was  apprehended,  if  the  creditor 
was  deprived  of  the  remedy  by  imprisonment,  to  coerce  the  pay- 
ment of  debts,  that  fraudulent  debtors  might  set  their  creditors 
at  defiance.  The  legislature,  therefore,  provided  the  new  sub- 
stituted remedy  of  arrest  upon  a  warrant,  and  the  proceedings 
before  an  officer,  to  be  resorted  to  when  the  creditor  could  estab- 
lish any  one  or  more  of  certain  particulars  specified,  and  which 
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are  referred  to  in  section  17,  as  frauds.  Upon  establishing  any 
one  or  more  of  those  particulars,  the  creditor  may  procure  the 
arrest  of  the  debtor,  and  this  may  result  in  imprisonment.  But 
the  creditor  has  not  acquired  any  lien  upon  the  debtor's  property. 
He  is  no  nearer  the  realizing  of  his  debt,  than  he  would  have 
been  under  the  old  system  of  imprisonment  upon  a  capias  ad 
scUisfaciendunif  unless  the  debtor  himself  chooses  to  act. 

Several  particulars  are  to  be  noticed  in  subdivision  three, 
section  ten.  The  debtor  may  deliver  to  the  officer  an  inventory 
of  his  estate,  and  an  account  of  his  creditors.  Here  is  the  first 
reference  in  the  act  to  any  creditors  other  than  the  creditor  upon 
whose  application  the  warrant  issued.  And  here  is  the  first  in- 
timation of  any  right  in  the  debtor  to  make  an  assignment.  If 
the  assignment  is  to  be  exclusively  for  the  benefit  of  the  pur- 
suing creditor,  why  require  an  account  of  his  creditors?  For 
the  manner  of  making  the  assignment,  and  for  the  discharge  and 
its  effects,  we  are  referred  to  subsequent  provisions  of  the  act. 
By  section  11,  if  the  defendant  has  been  committed,  he  is  to  re- 
main in  custody  until  a  final  judgment  shall  have  been  rendered 
in  his  favor,  in  the  suit  prosecuted  by  the  creditor,  at  whose 
instance  he  has  been  committed ;  or  until  he  shall  have  assigned 
his  property  and  obtained  his  discharge.  He  may,  however,  be 
discharged  from  imprisonment  on  paying  the  debt  or  demand 
claimed,  or  by  giving  security  for  the  payment  thereof,  or  by 
giving  bond  conditioned  to  apply  for  an  assignment  of  his 
property,  &c.  His  right  ofelectioUy  continues  after  the  com- 
mitment. 

By  the  12th  section,  any  person  committed,  or  who  has  given 
the  bond  conditioned  that  he  will  apply  for  an  assignment  of  his 
property  and  for  a  discharge,  &c.  or  against  whom  aany  suit 
shall  have  been  commenced  in  a  court  of  recordy  in  which  such 
person  cannot  by  the  act  be  arrested  or  imprisoned^  may  pre- 
sent a  petition  .to  an  officer  named,  praying  that  his  property 
may  be  assigned,  and  that  he  may  have  the  benefit  of  the  pro- 
visions of  the  act.  It  will  be  seen  from  this  section  that  the 
right  of  the  debtor  to  present  his  petition  exists  whenever  a  suit 
is  commenced  against  him  upon  a  demand  belonging  to  the  daas 

Vol.  Xm.  77 


QIQ  OASEB  IN  THE  BUPEEME  COURT. 

Hall  V,  Kellogg. 

for  which,  by  the  act,  he  could  not  be  arrested.  In  such  a  cafle 
who  would  be  entitled  to  the' proceeds  of  the  assignment '}  No 
creditor  has  caused  his  arrest  upon  a  warrant.  No  one,  then, 
has  acquired  a  priority  by  proceedings  upon  warrant  before  the 
judge.  A  suit  simply  has  been  commenced.  Will  it  be  main- 
tained that  the  creditor  instituting  the  suit  simply,  has  acquired 
a  right  of  priority  over  other  creditors?  I  am  not  awfl^  that 
such  a  construction  of  the  statute  has  been  claimed.  Suppose 
several  suits  have  been  instituted,  and  the  debtor  then  presents 
his  petition,  no  warrant  having  issued  against  him,  is  the  cred- 
itor whose  suit  was  first  instituted  entitled  to  a  priority?  But 
let  us  examine  further  the  provisions  of  the  statute. 

Sy  the  18th  section,  "  On  presenting  such  petition,  such  de- 
fendant shall  deliver  an  account  of  his  creditors^  and  an  inven- 
tory of  his  estate,  similar  in  all  respects  to  the  account  and 
inventory  required  of  a  debtor  by  the  sixth  article  of  title  first 
and  chapter  five  of  the  second  part  of  the  revised  statutes,  and 
shall  annex  to  the  said  petition,  account  and  invetUcry^  an 
affidavit,"  &;c.  By  section  14,  fourteen  days'  notice  of  the  time 
and  place,  at  which,  and  of  the  officer  to  whom  such  petition  will 
be  presented,  together  with  a  copy  of  such  petition  and  the  ac- 
count and  inventory  thereto  annexed,  shall  be  served  personally 
on  the  plaintiffs  by  whom  such  defendant  shall  be  prosecuted, 
their  personal  representatives  or  attorney.  By  section  16, 
'^  Any  creditor  may  oppose  S7ich  application,  and  may  examine 
the  petitioner,  his  wife,  or  any  other  witness,"  &c.  Any  cred- 
itor is  entitled  to  process  to  compel  the  attendance  of  witnesses. 
Section  16, 'authorizes  the  officer,  upon  cause  shown  by  the 
petitioner,  or  any  creditor^  to  adjourn  the  hearing.  He  is  au- 
thorized to  order  an  assignment.  By  section  17,  the  officer  ia 
authorized  to  appoint  one  or  more  assignees,  to  whom  the  peti* 
tioner  is  to  assign  all  his  estate,  and  the  officer  is  directed  to 
grant  to  the  petitioner  a  discharge,  '^  which  shall  exonerate  him 
from  being  proceeded  against  by  any  creditor  entitled  to  a  divir 
dend  of  the  estate  of  such  petitioner,  as  hereinafter  provided, 
under  the  8d,  4th,  6th,  6th,  7th,  8th  and  9th  sections  of  this 
iMty  finr  any  fraud  committed  or  intended  before  such  diiekirge.'^ 
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The  18ih  section  declares  that  the  assignees  shall  be  vested 
with  all  the  rights  and  powers  over  the  property  assigned,  which 
are  specified  in  the  eighth  article  of  the  first  title  of  chapter 
five  of  the  second  part  of  the  revised  statates,  and  shall  be  suV 
ject  to  the  same  duties,  obligation  and  control  in  all  respects, 
(Old  shall  malce  dividends  ;  and  vacancies  in  their  number  shall 
be  supplied  as  therein  directed. 

I  have  thus  referred  to  all  the  provisions  of  the  statute,  bear- 
ing upon  the  question.  It  has  been  seen  that  down  to  the  time 
when  the  judge  shall  be  satisfied  that  the  allegations  of  the* 
complaint  are  substantiated)  (§  9,)  the  only  parties  to  the  pro* 
ceeding  are  the  plaintiff  and  the  defendant.  No  other  creditor 
has  a  right  to  interfere.  The  prosecuting  creditor  may  un- 
doubtedly abandon  the  proceedings.  The  debtor,  or  defendant, 
may,  after  the  judge  has  decided  to  commit,  avoid  the  committal 
by  paying  the  particular  debt,  or  by  giving  s  bond  with  sureties 
to  pay,  or  certain  other  bonds ;  or  he  may  elect  to  assign  his 
property,  and  apply  for  a  discharge.  But  it  has  been  seen  that 
when  he  makes  this  election,  and  in  all  the  proceedings  in  sec- 
tions 10  to  18,  inclusive,  relating  to  the  assignment  of  his  prop- 
erty, other  creditors  are  referred  to.  The  language  is  changed. 
The  debtor  becomes  himself  an  actjor.  And  other  creditors  be- 
come interested.  The  proceedings  are  no  longer  for  the  benefit 
of  the  creditor  upon  whose  complaint  the  debtor  was  arrested. 
The  debtor,  having  adopted  measures  to  obtain  a  discharge, 
which  is  to  exonerate  him  from  being  proceeded  against,  under 
sections  three  to  nine,  inclusive,  for  any  fraud  committed  or  in- 
tend*l,  by  any  creditor  entitled  to  a  dividend  of  his  estate ; 
those  creditors  have  a  right  to  be  heard  in  all  these  proceedings. 
This  is  all  inconsistent  with  the  position  that  the  proceedings 
are  for  the*  exclusive  benefit  of  the  creditor  procuring  the  war- 
rant. Besides,  the  statute  declares  that  the  assignees  ^^  shall 
make  dividends?^  This  language  would  hardly  have  been  used 
if  the  creditor  instituting  the  proceedings  was  to  be  entitled  to 
the  whole  of  the  proceeds  of  the  property  assigned,  or  to  the 
whole  amount  of  his  debt,  before  other  creditors  could  partici- 
pate.   The  statute  is  very  obscure  and  defective ;  still  I  thinl: 


612  <^A8£8  IK  THE  SUPREME  COURT. 

*  Hall  V.  Kellogs*. 

ilie  intention  of  the  le^slature  is  sufiicicntly  obvious  that  there 
should  be  a  distribfUuni  among  creditors.  Bat  what  creditors, 
is  not  so  clear*  We  shall,  I  think,  derive  some  aid  in  ascer- 
taining the  intention  of  the  legislature,  and  in  arriving  at  a  cor- 
rect construction  of  the  statute,  by  consulting  our  insolvent  laws 
as  they  existed  at  the  time  this  law  was  enacted ;  particularly 
those  to  which  reference  is  made  in  the  act 

The  sixth  article  of  chapter  fifth,  part  second  of  the  revised 
statutes,  to  which  reference  is  made  in  the  18th  section  of  t&e 
non-imprisonment  act,  is  entitled  ^'  of  voluntary  assignments  by 
a  debtor  imprisoned  in  execution  in  civil  causes.''  The  impris- 
oned debtor  may  petition  the  court  for  his  discharge  from  im^ 
prisonment  Fourteen  days'  notice  of  the  time  and  place  at 
which  the  petition  will  be  presented,  with  a  copy  of  the  petition 
and  an  account  of  his  estate,  is  to  be  personally  served  by  such 
debtor,  on  the  creditors  at  whose  suit  he  shall  be  imprisoned, 
their  personal  representatives  or  their  attorney,  v  Section  14  of 
the  non-imprisonment  act,  was  evidently  taken  from  this  section. 
The  petition  is  to  set  forth  the  cause  of  the  imprisonment  of  the 
applicant,  and  to  have  annexed  to  it  a  just  and  true  account  of 
all  his  estate  real  and  personal,  &c.  It  is  not  necessary  to  no- 
tice the  proceedings.  They  are  conducted  before  the  court. 
Creditors  may  oppose  the  application.  The  court  may  appoint 
assignees,  order  an  assignment,  and  a  discharge  of  the  applicant 
from  imprisonment,  by  virtue  of  any  execution  which  shall  have 
been  specified  in  his  petition.  The  assignees  are  to  proceed  to 
collect,  sell  and  distribute  the  proceeds  of  the  properly  assigned 
to  them.  They  are  to  distribute  the  net  produce  of  the  prop- 
erty that  shall  come  to  their  hands,  among  the  creditors  who 
charged  such  applicant  in  execution,  previous  to  the  exhibition 
of  his  petition,  in  proportion  to  the  amounts  due  on  their  re- 
spective executions.    {See  §  15.) 

The  chancellor,  in  Spear  v.  Warddl,!i2  Barb.  Ch,  Rep.  291) 
expressed  the  opinion  that  there  was  an  &ttot  in  the  non-impris- 
onment act^  in  referring  to  the  6th  instead  of  the  5th  article  of 
the  revised  statutes.  The  5th  article  authorizes  an  insolvent 
debtor  to  present  a  petition  to  certain  officers,  praying  that  his 
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estate  may  be  assigned  for  the  benefit  of  all  bis  creditors,  and 
that  hid  person  may  be  thereafter  exempted  from  arrest  or  im- 
prisonment by  reason  of  any  debts  arising  upon  contract  pre- 
viously made,  and  if  in  prison  that  he  may  be  discharged  from 
imprisonment.  The  debtor  may  institute  the  proceedings  under 
the  5th  article  before  he  has  been  arrested  or  imprisoned,  and 
the  assignment,  "when  made  in  that  case,  is  for  the  benefit  of  all 
his  creditors,  and  the  discharge  will  protect  him  from  imprison- 
ment at  the  suit  of  any  of  his  creditors.  Under  the  6th  article 
he  cannot  petition  unless  he  is  a  debtor  imprisoned  in  execur 
tion^  and  the  creditors,  at  whose  suits  he  is  charged  in  execution, 
are  entitled  to  the  benefit  of  all  the  property  assigned.  Their 
debts  are  not  affected  by  the  discharge,  but  their  right  to  im- 
prison is  gone.  Other  creditors,  however,  who  have  not  charged 
him  in  execution,  and  who  do  not  participate  in  the  distribution 
of  his  property,  are  not  affected  by  the  discharge.  Their  right 
to  arrest  and  imprison  remained. 

It  has  been  noticed  that  the  non-imprisonment  act  has  not 
deprived  all  persons  having  actions  founded  upon. contract,  of 
the  right  to  arrest  and  imprison  the  defendant  or  debtor.  Cer- 
tain cases  are  excepted  by  the  second  section.  Now  these  cases 
are  not  affected  by  the  act.  The  new  remedial  provisions  of  the 
act  are  exclusively  for  the  benefit  of  those  creditors  whose  right 
to  arrest  and  imprison  is  abrogated.  And  these  new  remedies 
can  only  be  resorted  to  when  the  debtor  has  exposed  himself  to 
them  under  the  provisions  of  the  fourth  section.  In  my  opinion 
those  persons  whose  right  to  arrest  and  imprison,  has  not  been 
abolished  by  the  act,  cannot  participate  in  the  distribution.  I 
think  the  reference  to  the  6th  article  is  not  an  error.  The  pro- 
visions in  the  act  relating  to  an  assignment  assimilate  very 
closely  with  the  provisions  of  the  6th  article.  It  seems  to  me 
clear  from  the  act  that  there  is  to  be  ^distribution  of  some 
kind,  dividends  are  to  be  made.  In  section  18  reference  is 
made  to  the  8th  article.  The  assignees  are  to  be  vested  with 
all  the  rights  and  powers  over  the  property  assigned,  which  are 
specified  in  the  8th  article,  and  they  are  subject  to  the  same 
duties,  obligation  and  control,  and  shall  make  dividends  ;  and 
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vacancies  in  their  number  sliall  be  supplied  as  therein  directed. 
It  is  clear  from  this  that  dividends  are  to  bo  made.  Bat  the 
manner  of  making  them,  and  to  whom,  are  not  declared.  If  this 
provision  may  be  read  as  referring  to  the  8th  article  for  the 
manner  of  making  fhe  dividends,  still  the  question  cannot  be 
clearly  settled  by  a  reference  to  such  article.  That  article  is 
entitled  <^  of  the  powers,  duties  and  obligations  of  trustees  and 
assignees  under  this  tUleJ^  It  contains  more  recent  provisions 
relating  to  the  powers  and  duties  of  the  Assignees  under  all  the 
articles  in  that  title.  It  establishes  the  rule  of  distribution  for 
each  article.  (§  33.)  In  cases  of  attachment  against  absent, 
&c.  debtors,  under  the  first  article,  the  distribution  is  to  be  maae 
among  those  who  were  creditors  at  the  time  of  issuing  the  first 
warrant  of  attachment ;  under  the  third  and  fifth  articles  among 
those  who  were  creditors  at  the  time  of  the  execution  of  the  as- 
signment. Under  the  fourth  article  the  distribution  is  general 
among  those  who  were  creditors  at  a  certain  time.  Then  foUowg 
the  direction  in  proceedings  under  the  6th  article.  The  distri- 
bution is  to  be  "  among  those  creditors  at  whose  suit  the  debtor 
was  imprisoned  on  execution  at  the  time  of  his  dischargeJ^ 
There  is  a  slight  discrepancy  between  the  rule  as  here  laid 
down,  and  as  stated  in  article  six.  There  the  distribution  is  to 
be  to  those  creditors  who  had  charged  the  applicant  in  execution 
prenous  to  the  exhibition  of  his  petition.  This  discrepancy  is 
not  material  to  our  present  inquiry.  Both  rules  show  that  the 
distribution  is  to  be  confined  to  those  creditors  at  whose  suits 
the  debtor  was  imprisoned.  In  my  opinion,  then,  the  legislature 
having  abolished  the  remedy  by  arrest  and  imprisonment,  of  a 
certain  class  of  creditors,  intended  the  new  remedy  as  a  substi- 
tute, and  in  case  it  resulted  in  an  assignment,  that  all  the  cred- 
itors, whose  right  to  arrest  and  imprison  had  been  abolished, 
and  who  had  instituted  a  suit,  or  recovered  a  judgment  or  de- 
cree, should  share  in  the  distribution  of  the  debt(»r's  property. 
But  for  the  peculiar  language  in  the  14th  section,  requiring  no* 
tice  to  be  served  personally  on  the  plaintiffs  by  whom  such  de- 
fendant  shall  be  prosecuted,  I  should  be  inclined  to  the  oj^nion 
that  all  the  creditors,  whose  right  to  arrest  and  imprison  is  aM« 
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iflhed,  ahould  participate  in  the  dividends,  whether  they  had 
Gommenced  suits  or  not.  It  is  not  necessary,  in  this  case,  to 
express  an  opinion  upon  this  question.  All  the  creditors  who 
are  parties  to  this  suit,  had  recovered  judgments  before  Mc- 
Knight  elected  to  make  the  assignment.  As  I  have  already 
said,  it  is  clear  to  my  mind,  that  there  may  be  creditors  other 
than  the  creditor  who  sued  out  the  warrant,  who  may  be  entitled 
to  dividends.  They  may  appear  before  the  officer  and  partici- 
pate in  the  proceedings  for  an  assignment  and  discharge,  and 
the  discharge  is  to  exonerate  the  debtor  from  being  proceeded 
against  by  any  creditor  entitled  to  a  dividend ;  under  sections 
three  to  nine,  inclusive,  for  any  fraud  committed  or  intended 
before  the  discharge.  (4  18.)  Now  no  creditor,  unless  he  has 
a  debt  or  demand  due,  for  which  the  defendant  cannot  be  arrested 
or  imprisoned,  can  ever  proceed  against  his  debtor  under  sec- 
tions three  to  nine.  Such  creditor  then  cannot  be  affected  by 
the  discharge,  and  there  was  no  necessity  of  declaring  the  effect 
of  the  discharge  a«  to  him.  The  discharge  only  exonerates  the 
debtor  from  being  proceeded  against  by  warrant  under  sections 
three  to  nine,  and  the  creditors  who  are  "  entitled  to  a  dividend'' 
are  barred  of  this  remedy  by  the  discharge.  This  shows,  as  I 
think,  that  those  creditors  and  persons,  whose  old  remedy  is 
saved  by  section  two,  have  no  interest  in  these  proceedings. 
And  that  those  creditors,  whose  ancient  remedy  has  been  abol- 
ished, have  an  interest.  They  are  to  be  barred  by  the,  discharge 
of  the  new  reniedies  given  by  the  act.  It  seems  to  me  that  it  can- 
not be  successfully  contended  that  the  creditor,  at  whose  instance 
the  debtor  was  arrested  and  brought  before  the  officer,  shall  be  per- 
mitted, when  the  proceedings  result  in  an  assignment,  to  take  the 
whole  avails  of  the  assignment,  to  the  exclusion  of  other  creditors, 
and  yet  that  those  creditors  shall  be  barred  of  their  remedies  un- 
der the  act.  This  would  be  unjust.  It  may  be  said  that  their  rem- 
edies are  not  affected,  as  they  are  not  entitled  to  a  dividend  of  the 
estate  of  such  petitioner.  If  this  be  so,  then  the  debtor  will  be 
left  exposed  to  new  prosecutions  and  arrests,  at  the  instance  of 
each  and  every  creditor  of  the  class  entitled  to  the  new  remedies. 
He  ivill  be  compelled,  every  time  he  is  arrested  upon  a  warrant, 
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to  repeat  the  proceedings  to  avert  a  commitment,  and  to  obtain 
a  discharge  from  such  arrest.  This  cannot  have  been  the  inten- 
tion of  the  legislature,  nor  do  I  so  understand  the  statute. 
There  may  be  creditors  who  are  entitled  to  a  dividend,  and 
against  them  the  discharge  is  to  operate.  The  assignees  shaU 
make  dividends.  The  provisions  in  relation  to  an  application 
for  an  assignment  and  the  discharge,  are  closely  assimilated  to 
the  provisions  in  the  sixth  article  of  the  revised  statutes  referred 
to,  and  as  the  object  of  the  act  was  to  abolish  imprisonment  for 
debt,  substituted  remedies  were  given  when  the  debtor  had  been 
guilty  of  any  of  the  acts  specified  in  the  fourth  section.  Those 
acts  affected  this  class  of  creditors  only,  and  if  the  debtor  de- 
sires to  relieve  himself  from  imprisonment  upon  a  conviction 
before  the  judge,  he  may  do  so  by  making  an  assignment  which 
shall  be  for  the  benefit  of  this  class  of  creditors,  as  the  assign- 
ment under  the  sixth  article  was  for  the  benefit  of  those  creditors 
who  had  charged  him  in  execution.  The  debtor  should,  however, 
after  he  has  made  the  assignment  pursuant  to  subdivision  3, 
§  10,  proceed  under  the  subsequent  sections  of  the  act,  for  the 
purpose  of  obtaining  his  discharge.  He  should  give  the  notice 
required  by  section  14  to  the  plaintiffs  by  whom  he  shaU  be 
prosecuted,  except  that  he  is  relieved  by  subdivision  3,  §  10, 
from  giving  notice  to  the  plaintiff,  that  is,  the  plaintiff  at  whose 
instance  he  has  been  arrested  and  brought  before  the  officer. 
The  officer  is  authorized  to  grant  adjournments  at  the  instance 
of  the  defendant:  thus  the  defendant  may  have  all  the  time  ne- 
cessary to  give  notice  to  his  other  creditors  who  have  prosecuted 
him,  in  other  words,  sued  him.  This  view,  it  seems  to  me,  har- 
monizes many  of  the  conflicting  difficulties  which  have  been 
started.  It  is  impossible  for  me  to  reconcile  many  of  the  pro- 
visions of  the  statute  with  the  position  that  the  assignment  is  to 
be  exclusively  for  the  benefit  of  the  creditor  who  initial^  the 
proceedings  by  warrant  for  the  arrest  of  the  debtor.  Such  a 
construction,  too,  will  bring  this  statute  in  direct  conflict  with 
those  principles  of  equitable  distribution  of  an  insolvent's  estate 
among  his  creditors,  which  have  been  so  often  repeated  by  the 
legislature  of  this  state.    The  principle  that  equality  among 
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creditors  is  equity,  is  found  stamped  upon  all  our  insolvent  laws. 
In  all  the  articles  in  part  2,  chap.  5,  title  1  of  the  revised  statutes, 
except  the  6th  article,  the  distribution  of  the  insolvent's  estate 
is  to  be  made  among  all  those  who  were  creditors  at  the  times 
mentioned.  This  is  the  great  leading  principle.  Can  we  sup- 
pose that  the  legislature,  in  the  act  of  1881,  (non-imprisonment 
act,)  intended  to  reverse  this  principle,  and  to  give  to  the  cred- 
itor who  should  first  institute  a  suit,  the  right  to  adopt  measures 
which  should  result  in  the  appropriation  of  the  entire  property 
of  the  debtor  to  the  payment  of  his  debt,  to  the  exclusion  of  all 
other  creditors,  and  this  too  in  defiance  of  the  desire  and  will 
of  the  debtor,  that  his  creditors  should  share  his  property  equally, 
in  proportion  to  their  debts  ?  I  can  find  nothing  in  the  act 
which  requires  such  a  construction. 

In  the  present  case,  all  the  creditors  who  are  before  the  court 
(and  we  know  of  no  others)  were  judgment  creditors  at  the  time 
McKnight  elected  to  make  an  assignment.  They  were  all  ered- 
iters  of  that  class  whose  right  to  arrest  and  imprison  was  abol- 
ished by  the  first  section  of  the  act.  They  had  all  procured 
warrants  from  the  same  judge,  and  McEnight  had  been  arrested 
upon  all  these  warrants.  Some  of  these  warrants  were  probably 
improperly  issued,  that  is,  the  affidavits  upon  which  they  were 
issued,  were  insufficient.  But  this  will  not  in  my  opinion  aflfect 
tjie  question,  as  they  were  all  judgment  creditors  and  were  in  a 
position  entitling  them  to  proceed  by  warrant.  The  plaintiflb 
had  made  the  first  demand  upon  McEnight,  to  apply  his  prop- 
erty in  payment  of  their  debt,  and  he  had  reflised.  They  first 
applied  for,  and  obtained  a  warrant ;  McEnight  concealed  him- 
self to  avoid  the  arrest  and  to  enable  his  other  creditors  to  ob- 
tidn  judgments  and  warrants,  and  the  plaintiffs  claim  under 
these  circumstances  that  they  are  totitled  to  a  priority  in  ^e 
payment  of  their  debt  out  of  the  funds  in  the  hands  of  the  as* 
signees.  In  my  opinion  they  are  not  so  entitled.  The  fund 
should  be  distributed  among  all  the  creditors  in  this  suit  in  pro- 
portion to  the  amount  of  their  debts  respectively. 

Several  cases  arising  under  the  non-imprisonment  act,  have 
been  decided  by  the  late  supreme  court,  and  an  important  de- 
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oision  has  been  made  by  the  court  of  appeals.  I  have  not  liith- 
erto  referred  to  them.  I  am  aware  that  the  views  here  taken, 
appear  to  conflict  with  the  language  employed  by  the  court  in 
some  of  them,  and  perhaps  with  the  decision  in  Berikdon  v. 
Beits,  (4  flt«,  577.) 

In  The  People  v.  Abel,  (3  HUl,  109,)  the  defendant  had  plre- 
sented  a  petition  to  a  supreme  court  commissioner  and  had  pros- 
ecuted his  proceedings  to  a*discharge.  The  proceedings  were 
removed  to  the  supreme  court,  where  it  was  held  that  the  com- 
misssioner  had  no  jurisdiction.  The  facts  stated  in  the  petition 
did  not  give  jurisdiction.  The  petitioner  prayed  that  his  estate 
might  be  assigned  for  the  benefit  of  all  his  creditors,  and  that 
his  person  might  be  exempt  from  arrest  or  imprisonment  by 
reason  of  any  debt  arising  upon  contracts  prevvmsly  mcide. 
The  court  say,  "  the  nature  of  the  proceeding  seems  to  have  been 
totally  misapprehended.".  Judge  Bronson  says,  "under  the  act 
of  1831,  as  I  read  it,  the  assignment  is  not  made  for  the  benefit 
of  all,  but  only  for  the  benefit  of  a  particular  class  of  creditors ; 
and  the  discharge  does  not  exempt  the  debtor  from  arrest  or 
imprisonment  generally,  but  only  exonerates  him  from  being 
proceeded  against  for  fraud  by  those  creditors  who  have  com- 
menced suitj  (§  17  and  39.)  I  think  the  discharge  only  affects 
those  creditors  who  either  have  applied  or  are  entitled  to  apply 
for  a  warrant  for  the  arrest  of  the  debtor  under  the  Sd  section 
of  the  act,  and  that  those  are  the  only  creditors  who  are  entitled 
to  a  4iTidend.  But  that  question  need  not  be  settled  upon  the 
present  occasion."  I  have  cited  the  language  of  the  learned 
judge  as  it  supports  the  conclusion  to  which  I  have  arrived.  I 
do  not  however  claim  for  it,  the  force  of  a  decision. 

In  Berihelan  v.  Betts,  (4  HUl,  577,)  the  defendant  had  been 
proceeded  against  under  the  non-imprisonment  act,  and  had 
made  an  assignment.  He  had  also,  after  his  arrest  under  the 
act  of  1881,  at  the  instance  of  the  plaintiff,  presented  his  petition 
to  the  district  court  of  the  United  States,  under  the  United 
States  bankrupt  law,  praying  a  discharge,  &o.  A  sufficient 
amottnt  of  funds  came  into  the  hands  of  the  assignee  under  the 
act  of  1881,  to  pay  the  plaintiffs'  debt,  and  the  plamtifi  made  s 
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motion  that  the  asaignee  pay  hifi  debt.  This  was  opposed  upon 
the  ground  that  the  assignee  in  bankruptcy  was  entitled  to  the 
fund.  Justice  Cowen  held  that  the  non-imprisonment  act  was 
not  suspended  by  the  United  States  bankrupt  law.  He  says, 
''  our  insolvent  laws  are  no  further  suspended  than  they  seek, 
upon  notorious  grounds,  to  seize  and  distribute  the  effects  of  the 
debtor  among  his  creditors  generally.  Such  is  not  the  effect 
of  that  branch  of  the  non-imprisonment  law  now  in  question,  tt 
refers  to  article  six,  of  the  revised  statutes  concerning  voluntary 
assignments  by  imprisoned  debt(»rs,  following  out,  in  the  main, 
such  details  as  are  there  prescribed,  and  finally,  it  is  true,  di- 
recting a  dividend  ;  but  this  cannot  in  the  nature  of  things,  nor 
indeed  by  the  provisions  of  the  statute,  be  extended  beyond  the 
particular  creditor  or  creditors  by  whom  the  debtor  is  pursued." 
I  have  some  difficulty  in  understanding  the  language  which  I 
have  copied.  I  concur  in  the  position,  and  have  endeavored  to 
show,*  that  the  distribution,  under  the  non-imprisonment  act,  is 
not  to  be  among  the  "  creditors  generally, ^^  but  only  among  a 
certain  class  of  creditors.  Qe  says  it  refers  to  article  6th  of  tlxe 
revised  statutes,  and  declares  that  the  act  of  1831,  follows  out 
in  the  main  such  details  as  are  there  prescribed,  and  finally,  he 
says,  it  is  true,  directing  a  dividend;  but  he  adds,  this  cannot 
in  the  nature  of  things,  nor  indeed  by  the  provisions  of  the  stat- 
ute, be  extended  beyond  the  particular  creditor  or  creditors  by 
whom  the  debtor  is  pursued.  If  the  learned  judge  mefiftus  that 
no  creditors  can  participate  in  the  dividends  except  thosiB  who 
have  pursued  the  debtor,  by  instituting  suit,  then  nkS  I  have 
already  shown  I  concur.  He  uses  the  terms  creditor  or  credu 
tars  by  whom  the  debtor  is  pursued.  As  we  have  seen  £rom 
section  14,  notice  of  the  presentation  by  the  debtor  of  his  peti- 
tion, &c.  is  to  be  served  personally  on  the  plaintiffs  by  whom 
such  defendant  shall  be  prosecuted.  One,  who  is  sued  for  a 
debt  is  prosecuted ;  he  is  pursued ;  plaintiffs  in  the  plural  is 
here  used.  The  whole  section  follows  closely  section  three,  of 
article  six.  There  however  the  language  is,  '^on  the  creditors 
at  whose  suit  he  shall  be  imprisonedJ^  This  language  was 
not  adapted  to  the  system  designed  by  the  non-impriJBonment 
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aoty  as  the  object  was  to  avert  imprisonment  by  a  surrender  of 
property  before  commitment ;  hence  the  change  of  the  hmgaage 
to  plaintiffs  and  prosecuted.  If  the  meaning  of  Justice  Cowen 
is  as  I  have  suggested,  then  Berthdon  y.  Betts  is  an  authority 
in  support  of  the  views  I  have  taken  of  the  statate. 

The  next  case  to  which  reference  is  made  is  Moak  y.  DePor- 
rest,  (5  Hittj  605.)  The  only  point  decided  in  that  case  is  that 
the  defendant  cannot  be  arrested  on  a  warrant  issued  under  the 
5th  section  of  the  act  of  1881,  out  of  the  county  in  which  the 
officer  issuing  it  resided.  There  are  some  remarks  near  the  end 
of  the  opinion  to  the  effect  that  the  warrant  is  no  more  than  a 
statute  execution  against  choses  in  action  and  other  effects  of  the 
debtor,  &c.  that  it  is  process  by  which  the  creditor  may  oooxse 
the  payment  of  a  debt  for  which  the  debtor  has  been  prosecuted. 
"  That  process,  says  the  judge,  was  intended  as  a  substitute  for 
an  execution  against  the  person,  and  is  predicated  upon  certain 
alledged  frauds  committed  by  the  debtor  with  a  view  of  eluding 
payment  The  object  of  the  process  undoubtedly  is  to  coerce 
the  payment  of  the  debt  or  to  compel  an  assignment  But  the 
debtor,  under  this  proceeding  as  under  the  ca.  so.,  can  defeat 
both  by  going  to  prison :  or  he  may  pay  the  debt ;  or  he  may 
make  an  assignment  as  he  could  when'  imprisoned  on  a  ca.  so. 
He  has  the  deciicn,  and  the  question  returns,  if  he  assigns  his 
property,  who  are  to  have  the  avails  ?  It  is  said  the  warrant  is 
a  statute  execution.  The  creditor  certainly  acquires  no  lien 
upon  the  debtor's  property.  He  cannot  take  it  by  the  process. 
He  may,  by  the  warrant  or  imprisonment  so  coerce  the  debtor 
that  he  may  pay,  or  elect  to  assign  his  property  and  apply  for 
a  discharge ;  if  the  debtor  does  assign,  then  again  the  question 
recurs,  who  are  to  share  in  the  assignment?  None  of  these 
cases  decide  this  question.  It  was  not  presented  in  «ny  of  them, 
nor  has  it,  as  I  am  aware,  been  presented  in  any  case  until  the 
present 

tn  Spear  v.  Wardell,  (1  Camst.  144,)  decided  in  the  court 
of  appeals,  the  plaintiff  had  recovered  judgment  against  C.  &  C. 
E.  WardelL  He  procured  a  warrant  under  the  5th  secticm  of 
the  non-imprisonment  act,  and  caused  their  arrest    Pending  the 
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proceedings  before  the  officer  who  iBSued  the  warrant,  the  WardeUe 
made  a  voluntary  assignment  to  an  assignee  selected  by  them, 
for  the  benefit  of  all  their  creditors.  The  proceedings  upon  the 
warrant  were  continued  before  the  judge,  who  decided,  pursuant 
to  the  9th  section,  to  commit  them.  They  then  made  an  assign- 
ment to  the  assignee  appointed  by  the  officer,  and  applied  for, a 
discharge  under  the  act  of  1831.  The  bill  was  filed  to  set  aside 
the  voluntary  assignment  and  to  compel  the  application  of  the 
property  assigned,  to  the  payment  of  the  plaintiffs'  debt.  The 
t^hancellor  dismissed  the  bill,  and  the  plaintiff's  appealed.  The 
court  of  appeals  reversed  his  decree,  and  decided  that  t^  vol- 
untary assignment  for  the  benefit  of  all  the  creditors,  pending 
the  proceedings  under  the  act  of  1831,  was  a  fraud  upon  those 
proceedings  and  the  act,  and  that  Spear  had  by  his  proceedings 
acquired  a  right  of  priority  in  the  payment  of  his  debt  over  the 
creditors  generally  of  the  Wardells,  and  they  directed  that  his 
•debt  be  first  piaid. 

The  question  presented  in  the  case  under  consideration  did  not 
arise  in  that  case.  There  the  debtors  attempted  to  defeat  the 
policy  of  the  act  of  1831.  They  attempted,  after  they  were  ar- 
rested, to  confer  upon  all  their  creditors  an  equal  interest  in  their 
property.  It  does  not  appear  that  any  of  their  creditors,  except 
Spear,  had  instituted  suits,  or  were  in  a  condition  entitling 
them  to  pursue  the  new  remedies  given  by  the  sections  from  3 
to  9  of  the  act.  The  simple  question,  upon  which  the  chancellor 
and  the  court  of  appeals  differed,  was  whether  an  assignment 
under  the  act  enured  to  the  benefit  of  the  creditors  generally ; 
the  chancellor  holding  that  it  did,  and  the  court  of  appeals  held 
that  it  did  not.  The  views  I  have  expressed  in  this  case  are 
not  in  conflict  with  the  decision  in  Spear  v.  WardeU.  But  I 
readily  admit  that  they  are  not  in  accordance  with  the  argu- 
ments and  language  used  by  the  learned  judges  who  delivered 
opinions.  The  case  is  only  an  authority  upon  the  question  de- 
cided, and  with  the  views  I  entertain  I  should  have  concurred 
in  the  decision,  though  not  in  some  of  the  arguments  and  re- 
marks of  the  learned  judges  whose  opinions  are  published. 
Judge  Bronson  says  that  '4t  had  been  settled,  so  far  as  the 
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supreme  court  could  Bettle  it,  that  the  property  goes  to  the  par- 
ticular  creditor  who  compelled  the  assignment,  to  the  exolnsion 
of  all  others,  until  his  debt  is  paid.^  The  chancellor  had  not 
so  understood  the  decisions.  It  is  enough,  however,  to  say  that 
the  question  presented  in  the  present  case  was  not  involved  ui 
Spear  v.  WardeU.  Here  all  the  creditors,  parties  to  this  suiti 
had  obtained  judgments  and  were  pursuing  the  debtor  under 
the  provisions  of  the  act.  And  if  I  understand  the  opinion  of 
Judge  Wright,  it  is  not  against  the  position  that  these  crediicrs 
may  share  in  the  estate  of  the  debtor,  assigned.  (See  p.  154  to 
158  of  his  opinion.)  I  cannot  think  that  a  creditor,  who  has 
made  a  demand  upon  his  debtor  to  apply  rights  in  action,  and 
upon  the  debtor's  refusal,  has  applied  for  and  obtained  a  war- 
rant to  arrest  him,  a  few  moments  or  hours  before  other  cred- 
itors have  taken  the  same  steps,  has  thereby  acquired  a  right  to 
have  his  whole  debt  first  paid.  In  my  opinion  the  judgment  di- 
rected at  the  special  term  should  be  reversed,  and  judgment 
should  be  entered,  declaring  the  rights  of  all  the  creditors  in 
this  suit  to  participate  in  the  distribution  of  the  assigned  estate, 
and  directing  the  assignee,  Babcock,  to  cKstribute  the  net  pro- 
ceeds of  the  property  assigned,  among  all  the  creditors  in  this 
suit  ratably  in  proportion  to  the  amount  of  their  debts  respeis- 
tively. 

Taogart,  p.  J.  and  Hoyt,  J.  concurred. 

MuLi.BTT,  J.  dissented. 

Judgment  reveirsed. 

[CHAiTTAnauE  General  Term,  September  6, 1852.    T\iggaH,  Marvin,  Beji 
and  MuUeU,  Justices.] 
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Proof  of  a  witness'  general  bad  character,  as  that  term  is  generally  under- 
stood, and  used,  in  society,  does  not  necessarily  and  legally  prove  the  fact 
that  his  character  for  veracity  is  bad. 

Such  proof  is  therefbre  immaterial  evidence,  where  the  party  avows  his  inten- 

.  lion  to  stop  with  that  inquiiy;*  without  asking  the  impeaching  witness  the 
ftirther  question  whether  he,  from  his  knowledge  of  the  witness'  general 
character ,would  believe  him  on  oath,  or  whether  his  character  for  truth  is  bad. 

further  questions  must  be  put,  in  order  to  render  the  impeachment  effectual. 

Motion  for  a  new  trial.  The  opinion  of  the  court  states  the 
question  upon  which  the  motion  was  founded. 

By  the  Court,  Shankland,  J.  The  question  raised  upon 
the  trial,  and  decided  by  the  justice  who  presided,  is,  whether 
an  impeaching  witness  may  be  asked  "  if  the  general  character 
of  another  witness,  is  bad,^^  when  the  counsel  avows  his  inten^ 
tion  to  stop  there,  without  asking  the  further  question,  whether 
he,  from  his  knowledge  of  his  general  character,  would  believe 
him  on  oath,  or  whether  his  character  for  truth  is  bad.  The 
court  held  on  the  trial  at  the  circuit,  that  it  was  not  enough,  to 
impeach  a  witness,  to  prove  his  general  character  bad,  but  the 
party  must  go  further,  and  prove  either  that  his  character  is  bad 
for  truth,  or  that  on  account  of  his  general  bad  character  he  ought 
not  to  be  believed  on  his  oath. 

I  had  supposed  this  question  to  be  exceedingly  well  settled 
in  this  state,  and  in  the  English  courts,  and  on  a  full  examina* 
tion  of  all  the  authorities  am  confirmed  in  that  opini(»L  The 
oases  cited  by  the  appellant's  counsel  to  support  the  position 
that  you  may  stop  with  the  question  as  to  general  character,  are 
Beekman  v.  Rose,  (18  Wend.  146 ;)  The  Fulton  Bank  v.  Bene- 
dict, (1  Halls  Sup.  Ct.  Rep.  658 ;)  Johnson  y.  The  People, 
(3  Bill,  178  0  Jackson  v.  Osbom,  (2  Wend.  558 ;)  and  Cowen 
^  BUPs  Notes,  764,  768,  769.  But  none  of  these  cases  decide 
any  such  proposition,  but  are  expressly  contrary  thereto.  The 
question,  in  Beekman  v.  Rose,  was,  whether  you  can  impeach  a 
witness,  by  proving  by  reputation  that  she  is  a  public  prosti^ 
tuie.    The  chancellor  and  Senator  Tracy,  both  give  opinions  in 
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the  negative ;  and  in  discnssing  the  question  to  be  put  to  the 
impeaching  witness,'  agree  that  it  is,  "  whcU  is  his  general  char- 
acter  for  truth  and  veracity ;  or  whether  his  general  moral 
character  is  siich,  thai  he  is  not  entitled  to  credit  J^  Senator 
Tracy  gives  the  form  of  question,  to  be  used,  as  laid  down  in 
Fhillipps,  Starkie,  and  Swift;  and 'prefers  that  of  Fhillipps, 
which  is,  '^  whether  they  have  the  means  of  knounng  the  gene- 
ral character  of  the  witness,  and  whether,  from  such  knowledge^ 
they  would  believe  him,  on  oaihP  The  other  writers  above 
mentioned,  give  the  form  of  the  question,  substantially,  in  the 
same  language.  Where  the  senator  adds,  in  the  same  opinion, 
"  the  credibility  of  the  witness  is  to  be  sought  through  his  gene- 
ral moral  character,"  he  does  not  mean,  that  the  question  may 
be  put  in  that  limited  form ;  but  the  context  shows  his  meaning 
to  be,  that  the  witness  cannot  be  impeached,  by  showing  by 
reputation,  that  he  has  been  guilty  of  any  particular  crime,  or 
vice ;  for  he  says,  at  page  158,  "  if  the  mode  of  impeaching  her 
credibility  had  been  to  inquire  of  the  witnesses,  first,  as  to  their 
knowledge  of  her  general  moral  character,  and  then,  whether 
from  such  knowledge  they  would  believe  her  upon  her  oath,"  her 
character  might  have  been  effectually  impeached.  The  whole 
case  is  in  direct  accordance  with  the  decision  of  the  justice  at 
the  trial,  in  this  cause 

The  case  of  Johnson  v.  The  People,  has  no  bearing  on  this 
question.  There  the  witness  knew  the  general  character  of  the 
former  witness,  but  knew  nothing  of  Aw  character  for  truth  and 
veracity.  The  witness  was  then  asked,  ^^  whether,  from  his 
knowledge  of  the  former  witnessf  general  character,  he  would 
believe  him  on  oath  ?"  This,  was  disallowed ;  and  the  court  say 
"  acquaintance  with  general  character  is  enough  to  warrant  the 
usual  inquiry,  whether,from,  thai  general  character  the  witness 
would  believe  the  person  sought  to  be  impeached,  on  ocUh."  It 
is  not  essential,  for  this  purpose,  that  the  character  of  the  latter 
for  truth  and  veracity,  should  be  known  to  the  witness."  It 
will  be  seen,  by  the  above  case,  that  the  very  question  was  put, 
that  was  required  to  be  put,  in  the  case  at  bar.  Although  a 
witness  may  not  know  another's  character  for  truth,  yet  he  jobj 
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well  know,  that  from  his  general  bad  reputation,  he  is  not  wor- 
thy of  belief.     This  authority,  is  against  the  appellant. 

The  Pulton  Bank  v.  Benedicty  presented  the  question, 
whether  the  impeaching  witness  could  speak  from  his  attm  knowl- 
edge of  the  former  witness,  as  well  as  from  his  general  charac- 
ter. {iSee  p,  498.)  The  judge  decided  he  could  not,  and  his 
decision  was  sustained.  The  court  say,  (at  page  506,)  "  The 
rules  of  evidence,  on  this  point,  are  too  well  established  to  be 
overturned  to  meet  the  convenience  of  a  particular  suitor.  The 
question  is,  "  What  is  the  general  character  of  the  witness 
for  truth  and  veracity  7^^  This  case  is,  also,  an  authority 
against  the  appellant,  upon  the  form  of  the  question  to  be  put. 

In  Jackson  v.  Osbom,  a  witness  to  a  deed  was  attempted  to 
be  impeached,  by  proving  he  had  been  tioice  indicted  ;  but  the 
evidence  was  rejected,  and  the  court  say,  in  reference  to  the 
proof,  "  The  credibility  of  a  witness  is  not  to  be  impeached  by 
proof  of  a  paorticular  offense,  but  by  evidence  of  general  bad 
character."  The  court  did  not  prescribe  what  the  question 
should  be,  in  such  cases,  but  only  that  the  proof  of  a  particular 
offense  was  not  admissible  to  impeach. 

It  seems,  that  in  Kentucky,  you  may  impeach  a  witness  by 
showing  a  want  of  chastity  ;  (5  Monroe? s  R.  863,  365 ;)  and 
you  may  there  inquire  for  general  character,  in  point  of  veracity. 
(3  Bibb,  268.)  Nor  is  the  question  confined  to  this ;  you  may 
ask  what  is  the  general  character  of  the  witness.  (8  Bibb,  268. 
1  Monroe,  195.  3  Marshall,  260.)  But  the  supreme  court  held 
otherwise,  in  Mobly  v.  Hammit,  (1  Marshall,  591.)  But,  in 
all  the  above  cases  it  is  quite  evident,  that  although  you  may 
ask  the  general  question,  in  the  first  instance,  you  must  after- 
wards ask  the  other  questions  as  prescribed  in  Phillipps  and 
other  treatises.    {See  Cowen  6f  HUfs  Notes,  769.) 

The  court,  in  The  People  v.  Mather,  (4  Wend.  457,  458,) 
adopts  the  questions  prescribed  by  Starkie  and  Phillipps,  and 
says :  ^'  the  rule  which,  every  thing  considered,  has  been  found 
safest,  on  this  subject  is,  to  allow  general  evidence  to  bo  given 
of  general  character."  The  context,  and  subject  matter  show, 
that  by  "general  evidence  of  general  character,^^  the  court 

Vol.  Xm.  79 


026        OASES  IN*  THE  SUPRESCE  GOUKT. 

Gilbert  v,  Sheldon. 

meant,  not  iirhat  was  the  general  character  of  the  witneBs,  hut 
the  general  character  ae  called  oat  and  followed  up  by  the  form 
of  questions,  which  they  adopt  from  Phillipps  and  Btarkie. 

The  rule  in  our  courts  has  never  been  departed  from,  that 
you  must  ask  the  additional  questions  in  some  fenh,  after  Um 
witness  has  deposed  to  the  general  bad  character  of  the  formw 
witness. 

In  the  United  States  courts,  it  was  held,  that  in  order  to  im- 
peach a  witness,  it  is  not  competent  to  prove  general  bad  char- 
acter disconnected  with  veracity.  ( United  States  y.  Van9kld9^ 
2  McLean,  219.    See  also  Phillips  v.  Kingsland,  1  App.  375.) 

In  Tennessee,  it  is  held  that  the  general  reputation  of  a  wit- 
ness, as  connected  with  his  credibility,  in  a  court  of  justice,  is 
the  estimate  his  neighbors  place  upon  his  veracity ;  and  an  im- 
peaching witness  must  state  whether  he  knows  the  genend 
reputation  of  the  person  in  question ;  what  that  reputation  is, 
a&d  whetfa^,  from  his  knowledge  of  such  reputation,  he  would 
believe  him  in  a  court  of  justice.    {Ford  v.  Ford,  7  Humph.  92.) 

On  i»iiiciple,  it  is  best  and  safest  to  adhere  to  the  old  rule,  as 
the  most  competent  to  call  out  the  true  character  of  the  witness 
and  ih»  extent  of  that  character,  as  to  badness.  If  the  witness 
is  called  upon  to  say  whether  the  character  of  the  impeached 
witness  is  bad  for  truth ;  or,  whether  his  general  moral  character 
is  so  bad  that  he  would  not  believe  him,  he  is  put  in  a  position 
to  test  his  real  opinion  as  to  the  measure  of  the  other's  obliqui^ 
ties,  m  regard  to  truth,  or  general  moral  defects.  But  the 
question  put  in  liiis  case  did  not  even  caU'  for  the  moral  qual- 
ities of  the  general  character  of  the  witness.  It  merely  asked 
for  his  general  <diaracter,  but  whether  as  a  reUgious  man,  or 
political  or  moral,  was  not  specified. 

The  true  object  to  be  effected  is  to  prove  the  witness'  general 
character /or  inUh  to  be  bad.  His  general  character,  in  ether  re- 
spects, is  (£no  consequence.  AH  experience  shows,that  the  general 
oharactars  of  many  men  are  bad,  in  the  common  aoceptotion  of  the 
word,  while  their  veracity  is  unimpeachable.  Indeed  most  men 
term  that  man's  general  character  bad,  who  has  some  ona  osrdb 
Hftl  vioe^  althou;^  in  other  respects  he  may  be  irr^roadhaUe. 
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In  short,  I  hold,  that  firoof  of  general  bad  charaeter,  at  tiiat 
term  is  generally  understood,  and  need  in  sodetj,  doea  not  tie* 
cessarUy  and  legally,  proye  the  fact  that  the  witness'  diaraoter 
jfor  veracity  is  bad,  and  therefore  I  consider  it  to  be  immaterial 
#fidence,  where  the  party  avows  his  intention  to  stop  with  tiuit 
qnestbn.  All  the  elementary  writers,  in  their  formnla  o£  qneries 
to  the  impeaching  witness,  indicate  moat  clearly  and  deddedlji 
diat  farther  questions  must  be  putt  in  <Mrder  to  render  the  im« 
pea^hment  effectual. 

The  motion  for  a  new  trial  muit  be  denied. 

[Cortland  General  TbrHi  September  14, 1852.  Mastm^  iSSI«fiJ2<Vki,  Oroy 
and  Cr^fpm,  Jnatfces.] 


TouiiBsn  and  Atkin,  overaeers  of  the  poor  of  Delhi,  vs.  Shaep. 

Where  white  peraonsi  for  gahi  or  profit,  appear  in  puhlio,  dressed  and  disguised 
as  negroes,  and  imitate  their  language  and  actions,  sing  negro  songs,  per* 
fbrm  dances  in  grotesque  manner,  and  do  pretended  flsats  as  psychologists, 
and  mesmerizers,  it  is  an  exhibition  prohibited  by  the  statute  relatt?e  to 
"  JaSSlAVB  and  the  exhibition,  of  shows,  Ac"   Mason,  J.  dissent^. 

The  plaintiffs,  as  overseers  of  the  poor  of  the  town  of  Delhi, 
Delaware  county,  sued  the  defendant,  before  a  justice  of  the 
peace,  under  section  1  of  article  1,  title  8,  chapter  20,  part  1,  of 
the  revised  statutes,  entitled  "Of  jugglers,  and  the  exhibition 
of  shows,  tc."  (1  R.  S.  660.)  The  plaintiffs  recovered  a  judg- 
ment for  the  penalty  of  $25,  and  on  appeal  to  the  county  court 
the  judgment  of  the  justice  was  affirmed.  The  defendant  there- 
upon appealed  to  this  court. 

jK  H.  White,  for  the  plamtiffs. 

E.  Morej  for  the  defendant. 

Shanki»and,  J.  The  first  section  of  the  statute  reads  as 
follows :  "  No  person  shall  exhibit  or  perform  for  gain  er  pcofiti 
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any  puppet-show,  any  wire  or  rope  danoe,  or  any  other  idle  shoirs, 
acts,  or  feats,  which  common  showmen,  mountebanks,  or  jugglers 
usually  practice  or  perform ;"  and  imposes  a  penalty  of  ^26  for 
a  yiolation  of  the  act  The  defendant  contends  that  the  ezhibi* 
lion  or  performance,  complained  of,  does  not  come  within  the 
words  and  intent  of  the  section.  The  defendant  and  his  troupe 
are  whites,  but  on  the  occasion  in  question  they  appeared  on  a 
platform,  in  the  court  house  at  Delhi,  dressed  and  disguised  as 
negroes,  and  one  of  them  as  a  wench  dressed  in  Bloomer  cos- 
tume. They  sang  negro  songs,  performed  dances  in  grotesque 
manner,  gave  mock  psychological  lectures,  and  mesmerissed  each 
other,  and  performed  feats  with  chairs  on  their  heads. 

I  am  of  opinion  this  exhibition  is  one  prohibited  by  the  stat- 
ute. A  juggler  is  one  who  practices  or  exhibits  tricks  by  slight 
of  hand— -one  who  makes  sport  by  tricks  which  make  a  false 
show  of  extraordinary  dexterity.  One  trick,  that  of  mesmeris- 
ing the  leg  and  arm  of  one  of  the  party,  so  as  to  make  them  stiff 
and  immovable,  was  a  false  show  of  power  oyer  the  mind  and 
body  of  another.  It  is,  enough  that  one  of  the  acts  exhibited  on 
the  occasion  is  within  the  prohibited  acts,  although  other  parts 
of  the  performance  are  not. 

Again ;  these  performances,  or  a  part  of  them,  come  within 
the  definition  of  mountebankery,  or  boastful  and  vain  preten- 
sions. Appearing  as  negroes,  imitating  their  dress,  language 
and  actions,  and  performing  pretended  feats  as  psychologistSi 
clearly  brings  this  kind  of  exhibition  within  the  words  and  spirit 
of  the  act.  But  the  most  the  defendant  could  claim  would  be 
that  the  character  of  the  exhibition  is  a  question  of  fact,  to  be 
passed  on  by  the  jury. 

I  advise  the  affirmance  of  the  judgment. 


Grippen,  J.  concurred. 
Mason,  J.  dissented. 


Judgment  affirmed. 


[Cortland  General  Term,  September  14, 1852.    Mason,  SkaMamd  and 
Cripftn^  JoftticeB.] 
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HiNMAN  vs.  JUDSON.  3r896| 

Under  our  present  system  of  administering  law  and  eqnity,  a  mortgagor  of 
personal  property,  or  those  standing  in  his  shoes,  can,  when  saed  for  the 
property  mortgaged,  claim  the  right  to  redeem,  in  his  defense  to  that  snit ; 
and  where  he  has  not  been  foreclosed,  he  may  mitigate  the  recovery  against 
himself,  by  redadng  the  judgment  to  the  amount  actually  duo  on  the 
mortgage. 

Motion  by  the  defendant  for  b  new  trial.  The  action  was 
trover,  by  a  mortgagee  of  personal  property,  against  the  mort- 
gagor, for  the  conversion  of  the  mortgaged  property.  The  facts 
are  stated  in  the  opinion  of  the  court. 

Crawford  ^  McChHrCf  for  the  plaintiff. 
E.  P.  Hartj  for  the  defendant. 

By  the  Caurty  Shankland,  J.  This  case  was  submitted 
upon  written  points  at  May  term,  1852,  and  hits  been  held  under 
advisement  until  the  present  term,  on  account  of  an  important 
principle  supposed  to  be  involved  in  its  decision,  in  respect  of 
the  measure  of  damages  which  a  mortgagee  is  entitled  to,  in  an 
action  of  trover  against  the  mortgagor,  or  one  claiming  title  from 
him,  where  the  property  converted  is  of  greater  value  than  the 
amount  due  upon  the  mortgage ;  viz.  whether  the  damages  are 
limited  to  the  amount  due  upon  the  mortgage,  and  interest,  or 
the  full  value  of  the  property,  although  it  exceeds  such  amount. 

Prior  to  the  code,  this  question  was  one  of  easy  solution ;  be- 
cause the  title  of  the  chattels  mortgaged  became  vested  in  the 
mortgagee  on  the  failure  to  pay  the  debt,  at  the  expiration  of 
the  time  mentioned  in  the  mortgage ;  and  although  the  mort- 
gagor, until  foreclosure  of  the  mortgage  by  a  sale  of  the  chattels, 
had  a  right  to  redeem,  even  after  the  law  day  had  passed,  yet  he 
must  go  into  equity  for  that  purpose,  and  could  not  in  trover  f^r 
the  property  limit  the  recovery  to  the  amount  actually  due  on 
the  mortgage.  The  rule  of  damages  at  law,  was  the  full  value 
4)f  the  property,  and  interest  from  the  time  of-  conversion  to  the 
time  of  trial. 
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But  by  the  code,  the  defendant  eim  avsil  himself  of  any  eqni- 
table  defense  which  was  formerly  available  in  chanceryi  and 
hence  the  question  now  raised  in  this  case. 

That  a  mortgagor  of  chattels  can  redeem  the  same  after  the 
law  day  is  passed,  and  before  his  rights  are  foreclosed  by  a  sale 
on  the  part  of  the  mortgagee,  as  in  the  case  of  a  mortgage  of 
real  estate,  I  have  no  doubt.  The  doctrine  is  directly  asserted, 
or  impliedly  admitted  in  the  following  elementary  anthontieSy 
and  reported  cases.  Story  on  Bail  i  287, 1^^  ed.  2  Sior.  Eq. 
{§1030,1031.  A. Kent's  Com.l2&.  6/S%6p%'^ii«p.l91,138. 
3  Denio,  33.  8  iV.  Hamp.  Rep.  361.  12  Wend.  61.  2  John, 
Ch.  100.  9  Port  Ala.  Rep.  475.  7  Monroe,  384.  4  Smedeg 
^  Marsh.  Rep.  155.    1  Sirobharfs  Eq.  842. 

The  mortgage  in  question  was  given  to  secure  $400  with  in- 
terest, in  six  months,  and  contains  the  usuftl  olanse,  that  on  de- 
fault of  payment,  the  mortgagee  may  take  possession  and  sell  on 
six  days'  notice  of  the  time  and  place  of  sale,  and  oat  of  the 
moneys  to  retain  'the  amount  due,  with  costs,  and  to  return  the 
surplus  moneys  to  the  mortgagor.  A  few  days  after  the  date 
of  the  mortgage,  (March  18, 1849,)  the  interest  of  the  mortgagor 
was  seiaed  and  sold  on  an  execution  against  him,  and  the  ftof- 
erty  taken  possession  of  by  the  purchaser,  under  whom  the  pres- 
ent defendant  claims.  It  is  clear  that  the  mortgagor  had  a 
vendible  interest  at  the  time  of  the  sale  on  the  execution,  he 
having  a  right  to  the  possession  for  six  months.  (17  Wend.  5S. 
23  Id.  653.    4  HUl,  271.    1  Sandf.  32.    8  Wend.  339.) 

The  mortgagor,  having  a  clear  right  to  redeem,  in  equity,  the 
defendant  had  the  same  right  as  claiming  under  him.  This 
right  had  not  been  extinguished  at  the  time  this  suit  was  com- 
menced. The  plaintiff  as  mortgagor  had  never  taken  possessioni 
or  sold  the  property.  No  objection  was  taken  to  the  defendants 
answer,  as  not  setting  up  a  claim  to  redeem,  or  to  mitigate  dam- 
ages on  this  ground.  The  right  to  mitigate  or  limit  the  recovery 
to  the  amount  due  the  plaintiff,  was  denied  to  the  defendant  on 
principle,  and  not  for  defect  of  his  answer. 

It  seems  to  me,  that  the  justice  and  equity  of  the  ease,  is  t» 
limit  the  plaintiff's  recovery  to  the  amount  of  his  debt.    If  ttii 
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in  not  done  the  defendant  hafa  no  remedy.  If  the  pkintiff  had 
taken  possession  of  the  property,  he  must  either  keep  it  or  sell 
it.  If  he  kept  it,  the  defendant  could  hare  redeemed  it,  in  a 
reaaonable  time,  by  paying  the  sum  due.  If  the  plaintiff  sold 
it,  for  mote  than  was  due  him,  he  must  pay  the  surplus  to  the 
defendant.  And  so,  if  a  third  person  had  oonverted  the  property, 
and  the  plaintiff  had  recovered  of  him  more  than  sufficient  to  pay 
him,  he  would  have  held  the  balance  for  the  defendant's  use. 
But  if  the  plaintiff  recovers  in  this  action  more  than  the  amount 
due  him,  the  defendant  is  without  remedy,  because  he  cannot 
overhale  the  judgment  and  recover  any  part  of  it  back.  But  by 
limiting  the  plaintiff's  recovery  in  this  suit,  full  and  complete 
justice  is  done  to  both  parties,  in  one  action. 

In  Charter  v.  Stephens^  (3  Denio,  S3,)  the  supreme  court 
held,  that  although  the  law  day  was  passed  and  the  title  at  law 
absolute,  yet  that  in  equity  the  mortgagor  had  the  right  to  re- 
deem. And  that  the  mortgagee  having  taken  possession  and 
sold  sufficient  of  the  property  to  pay  the  debt,  a  further  sale  of 
property  was  a  conversion  for  which  an  action  would  lie  in  favor 
of  the  mortgagor.  And  Beardsley,  J.  says,  "  In  equity,  after 
satisfying  the  mortgage  debt,  he  would  have  been  a  trastee  of 
the  residue  of  the  property,  and  must  have  accounted  for  it  to 
the  mortgagor." 

In  1  Strobharfs  Eq.  Rep,  342,  the  chancellor  says,  "  In  this 
court,  the  mortgagee,  though  having  the  legal  title,  is  not  con- 
sidered in  any  manner  as  the  owner  of  the  chattels,  as  in  a  court 
of  equity  in  England,  a  mortgagee  of  land  is  not  considered  as 
the  owner.  If  the  mortgagee  should  sell  the  property,  he  could 
recover  any  deficiency  of  the  mortgagor,  and  if  a  surplus  should 
arise  on  such  sale,  an  action  would  lie  in  favor  of  the  mortgagor, 
to  recover  it." 

I  am  of  opinion,  on  authority  as  well  as  the  reason  and  neces- 
sity of  the  case,  that  tfhder  our  present  system  of  administering 
law  and  equity,  a. mortgagor  or  those  standing  in  his  shoes,  can, 
when  sued  for  the  property  mortgaged,  claim  the  right  to  re- 
deem, in  his  defense  to  that  suit ;  and  that  where  he  has  not 
bean  fiireelosed,  he  may  mitigate  the  recovery  against  himself^ 
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by  reducing  the  judgment  to  the  amount  actually  due  on  the 
mortgage. 

Whether  the  defendant  should  set  up  the  right  to  redeem  by 
way  of  counter-claim,  or  whether  he  can  do  it  by  mitigating  dam- 
ages only,  and  whet&er  he  must  offer  to  pay  the  amount  due,  or 
bring  the  money  into  court,  are  not  questions  raised  upon  this 
record.  We  are  called  upon  to  pass  on  the  bald  question  of  the 
miortgagor's  right  to  limit  the  recovery  to  the  amount  due,  inde- 
pendent of  any  questions  of  pleading.  I  am  clearly  of  opinion 
that  he  has  that  right,  and  that  the  recovery  in  this  case  should 
be  reduced  to  ||400  and  the  interest  thereon;  or  that  a  new 
trial  should  be  granted,  with  costs  to  abide  the  event.  I  should 
prefer  that  the  former  judgment  (for  $400  and  interest)  should 
be  given,  as  there  are  no  merits  in  the  other  questions  made  by 
the  defendant ;  and  a  new  trial  seems  U6eles8.(a} 

Judgment  accordingly. 

[Cortland  General  Term,  September  14, 1862.  Masant  Shanklandf  Qrtof 
and  Crippen,  Jtistices.] 

(a)  By  the  reytsed  statates  of  Massachusetts  (1886)  proTision  is  made  for 
allowing  the  mortgagor,  or  one  claiming  nnderhim,  forty  days  to  redeem  after 
ibrfeitore,  unless  the  mortgaged  property  is  sooner  sold  by  the  mortgagee.  The 
Interest  of  the  mortgagor  may  also  be  seized  and  sold  on  attachment. 
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Where  a  person,  intmsted  with  a  note  against  a  third  person,  by  the  owner, 

I4ia2i.8         for  collection,  receives  the  money  thereon,  but  neglects  to  pay  it  over,  an 

^4aD^         action  wiU  lie  against  him,  without  a  previous  demand. 

~  And  if  suit  is  not  brought  within  six  years,  the  statute  of  limitations  is  a  bar. 

Such  a  person  does  not  stand  in  the  relation  of  a  twdtee,  so  as  to  deprive  him 

of  the  benefit  of  the  statute. 

The  defendant  was  intrusted  by  the  plaintiff  with  a  note 
against  a  third  person,  to  collect  for  the  plaintiff.  He  reedyed 
tiie  money,  in  1828,  and  on  being  called  on  for  the  moneyi  in 
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1850,  he  denied  having  received  it.  This  action  being  com- 
menced in  1850,  he  relied  on  the  statute  of  limitations  as  a  bar. 
The  plaintiff  was  nonsuited,  at  the  trial,  on  that  defense,  and  he 
appealed  to  this  court., 

TF.  C  Bentley,  for  the  appellant,  insisted  that  the  defendant 
stood  in  the  relation  of  a  trustee  to  the  plaintiff,  and  could  not 
be  sued  until  after  demand  made.  That  the  statute  of  limita- 
tions did  not  apply  to  the  case,  and  if  it  did,  that  it  commenced 
running  from  the  demand,  and  not  before. 

H.  Sturges,  for  the  defendant. 

By  the  Court,  Shankland,  J.    The  case  of  Lillie  v.  Hoyt, 
{5>Hill,  395  J  establishes  the  doctrine  that  the  duty  of  an  agent, 
to  receive  money  and  pay  it  over,  is  broken  if  he  does  not  pay 
it  over  in  a  reasonable  time ;  and  that  an  action  will  lie  against  ^       JT^ 
him  without  a  demand.     The  case  of  a  foreign  factor,  and  per-  4^"  9i4U 
haps  that  of  an  attorney  at  law,  are  the  only  exceptions  the  case    ^  ^  j  / 
recognizes. 

The  defendant  was  not  an  attorney  at  law,  and  is  not  within 
the  reason  of  the  rule  which  exempts  them  from  an  action,  with- 
out a  previous  demand.  The  statute  of  limitations  was  a  valid 
defense  to  this  action.  Although  the  defendant  may  have  acted 
dishonestly,  by  denying  the  receipt  of  the  money,  yet  that  is  a 
matter  of  conscience,  with  which  the  court  has  nothing  to  do. 

The  defendant  did  not  stand  in  the  relation  of  a  trustee,  so 
as  to  deprive  him  of  the  benefit  of  the  statute.    (15  Wend.  302.) 

The  judgment  must  be  affirmed. 

[Cortland  General  Term,  September  14, 1852.  MasaUj  SkaiiklAnd^  Gray 
and  Orippeny  Justices.] 

Voi^xm.  80 
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Section  19  of  title  4  of  the  revised  dtatntes,  relating  to  justices'  courts,  is  still 
in  force,  notwithstanding  the  48d  section  of  the  non-imprisonment  act 
of  1831. 

Hence,  in  order  to  obtain  a  summons,  returnable  in  two  days,  under  section 
33  of  the  non-imprisonment  act,  the  Justice  must  be  Aimished  with  the 
same  proof  of  the  non-residence  of  the  defendant  as  was  required  by  the 
provisions  of  the  revised  statutes  to  authorize  the  issuing  of  a  warrant 
against  such  defendant,  and  in  addition  thereto  the  affidavit  of  the  appli- 
cant for  sucli  summons  should  state  that  the  cause  of  aq^ion  is  founded  upon 
a  claim  arising  on  a  contract,  according  to  the  provisions  of  section  81  of 
said  act. 

Until  such  proof  is  made,  the  issuing  of  a  short  summons  is  wholly  unauthor- 
ized, and  the  justice  will  acquire  no  jurisdiction  of  the  case. 

This  action  was  commenced  in  a  justice's  court,  to  recover 
the  sum  of  forty  dollars  and  interest,  alledged  to  be  due  and 
owing  from  the  defendant  to  the  plaintiif.  The  defendant  was  a 
resident  of  Madison  county,  and  the  action  was  commenced  by 
a  short  summons,  before  a  justice  in  Chenango  county.  No 
affidavit  or  other  proof  was  made  that  the  defendant  was  a  non- 
resident of  Chenango  county^  or  that  the  cause  of  action  was 
such  that  no  warrant  could  legally  issue  therein  against  the  de- 
fendant. The  objection  to  the  process  was  raised  in  the  jus- 
tice's court  by  the  defendant,  and  overruled  by  the  justice.  The 
plaintiff  recovered  a  judgment  for  the  amount  of  his  demand,  in 
the  justice's  court,  which  was  affirmed  by  the  county  court. 

By  the  Cmirt,  Crippen,  J.  By  section  33  of  the  non-im- 
prisonment act  of  1831,  it  is  provided  that  whenever  by  the 
provisions  of  section  30,  of  the  same  act,  no  warrant  can  issue, 
and  the. defendant  shall  reside  out  of  the  county,  he  shall  be 
proceeded  against  by  summons  or  attachment,  returnable  not 
less  than  two  nor  more  than  four  days  from  its  date ;  which  shall 
be  served  at  least  two  days  before  the  time  of  appearance  men- 
tioned therein ;  and  if  such  defendant  be  proceeded  against 
otherwise,'  the  justice  shall  have  no  jurisdiction  of  the  cause. 

By  the  provisions  of  the  revised  statutes,  no  person  can  be 
proceeded  against  by  summons  out  of  the  county  in  which  he 
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resides.  (2  R.  S.  160,  §  18,  2d  ed.)  The  17th  section  of  the 
same  act  authorizes  a  justice  of  the  peace  to  issue  a  warrant 
when  the  defendant  is  a  nonresident;  and  section  19  enacts 
that  in  all  cases,  on  application  for  a  warrant,  except  where  the 
suit  is  commenced  by  summons  and  the  same  is  returned  served 
by  copy,  the  person  applying  shall  by  affidavit  state  the  facts 
and  circumstances  showing  the  grounds  of  his  application. 
Section  83  of  the  non-imprisonment  act  of  1831  substitutes  the 
process  of  summons  in  the  place  of  a  warrant,  against  a  noD- 
resident  defendant,  in  all  cases  where  the  body  is  not  liable  to 
imprisonment.  The  same  section  authorizes  an  attachment  to 
issue  in  like  cases.  By  section  43  of  this  act  it  is  declared  that 
all  the  provisions  of  title  4  of  the  revised  statutes  relating  to 
justices'  courts,  not  expressly  repealed,  and  not  inconsistent  with 
the  provisions  of  that  act,  shall  be  in  full  force  and  effect  and 
apply  to  the  provisions  of  said  act  so  far  as  they  relate  to  pro- 
ceedings in  justices'  courts. 

The  question  then  arises,  whether  section  19  of  title  4,  above 
cited,  is  still  in  force  or  not.  It  is  not  expressly  repealed  by 
the  provisions  of  the  non-imprisonment  act  of  1831;  neither 
have  I  been  able  tp  satisfy  myself  that  this  section  is  incon- 
sistent with  any  of  the  provisions  of  that  act.  The  same 
reasons  still  exist  for  requiring  proof  that  the  defendant  is  a  non- 
resident of  the  county,  before  issuing  a  short  summons,  that  ex- 
isted under  the  provisions  of  the  revised  statutes  in  order  to  ob- 
tain a  warrant.  I  have  no  doubt  that  section  19,  of  title  4,  of 
the  revised  statutes,  relating  to  justices'  courts,  remains  in  full 
force.  This  being  so,  it  follows  that  in  order  to  obtain  a  sum- 
mons returnable  in  two  days,  under  section  38  of  the  non-im- 
prisonment act,  the  justice  must  be  furnished  with  the  same 
proof  of  the  non-residence  of  the  defendant  as  was  required  by 
the  provisions  of  the  revised  statutes  for  the  issuing  of  a  warrant 
against  such  defendant ;  and  in  addition  thereto  the  affidavit  of 
the  applicant  for  such  summons  should  state  that  the  cause  of 
action  is  founded  upon  a  claim  arising  on  contract  express  or 
implied,  according  to  the  provisions  of  section  31  of  said  act. 
The  same  necessity  exists  for  requiring  this  proof  in  the  case 
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of  a  short  Bummons,  as  exists  for  requiring  it  on  tlie  issuing  of  a 
short  attachment  against  a  non-resident  defendant,  under  section 
83.  That  section  provides  for  the  isssuing  of  a  short  summonB 
and  attachment.  The  summons  is  intended  as  a  substitute  for 
a  warrant  against  a  non-resident.  I  have  no  doubt  that  the 
issuing  of  such  summons  is  wholly  unauthorized,  until  the  requi- 
site proof  is  made.  It  can  only  be  issued  where  the  defendant 
is  a  non-resident,  and  against  whom  no  warrant  can  issue. 
These  facts  however  must  first  be  established  by  the  aflSdavit  or 
proof  of  the  party  or  his  agent ;  otherwise  it  cannot  be  legally 
issued.  Such  proof  is  the  foundation  on  which  such  process 
must  rest ;  without  it  the  magistrate  cannot  legally  know  that  the 
applicant  is  entitled  to  a  short  summons.  If  issued  in  the  ab- 
sence of  the  necessary  proof,  the  justice  acts  without  authority, 
and  against  law.  He  acquires  no  jurisdiction  of  the  case.  In 
myjudgment  the  reasoning  of  the  court  in  the  case^of  Taylor 
v.  Heath,  (4  Denio,  592,)  is  entirely  decisive  of  this  question. 
The  opinion  and  judgment  of  the  court  in  that  case  is  approved 
and  adopted  in  Bennett  v.  Brown,  (4  Comst  254,)  which  should 
be  regarded  as  fully  settling  the  question.  It  follows  therefore 
that  the  judgment  of  the  justice,  and  that  of  the  county  court, 
must  be  reversed  with  costs. 

[Cortland  General  Term,  September  14, 1862.    Mason,  Shanldamd,  Grai/ 
and  CVz;:;p07»,  Justices.] 


Walker,  president  of  the  Bank  of  Utica,  v^.  The  Bank  of 
THE  State  of  New-York. 

F.  H.  drew  a  bill  of  exchange  in  the  following  form :  "  S6000.  Utica,  Jana- 
aiy  20|  1851.  Five  months  after  date  pay  to  the  order  of  F.  H.  five  Choii- 
sand  dollars,  valne  received,  and  charge  the  same  to  the  account  of  (signed)  P. 
H.  agt.  Clayville  lilills."  This  was  directed  "  To  E.  C.  H.  Esq.  of  New-York," 
and  indorsed  "  F.  H.  Utica,  T.  P.  B.  Utica."  The  defendant,  as  the  agent  of 
the  holders,  presented  the  bill  to  the  drawee  for  acceptance,  who  wrote  across 
the  face  thereof,  "  Accepted  payable  at  Am.  Ex.  Banky  Clamrilk  MUZs,  iy  E. 
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C.  H.  TVeos."  The  Clayville  Mills  was  a  corpoiation  doing  business  at  C. 
in  the  county  of  Oneida.  Held  that  the  acceptance  not  being  according  to 
the  tenor  of  the  bill,  the  defendants  should  have  treated  the  bill  as  dishon- 
ored, and  given  notice  of  non-acceptance  to  the  indorsers;  and  that  for 
neglecting  to  do  so,  in  consequence  of  which  the  indorsers  were  discharged, 
the  defendants  were  liable  to  the  holders. 

This  was  an  action  to  recover  the  amount  of  three  bills  of 
exchange,  on  the  ground  that  the  defendants  as  agents  of  the 
plaintiffs,  the  holders  of  the  hills,  neglected  to  give  notice  of 
non-acceptance.  The  bills  were  discounted  by  the  plaintiflFs  in 
regular  course  of  business,  and  forwarded  to  the  defendants, 
their  correspondents  in  New-York,  for  collection*  The  drawee 
resided  there.  The  following  is  a  copy  of  one  of  the  bills: 
"$5000.  Utica,  January  20,  1851.  Five  months  after  date 
pay  to  the  order  of  Fredk.  HoUister,  five  thousand  dollars  value 
received,  and  charge  the  same  to  the  account  of  (signed)  F.  Hol- 
lister  agt.  Clayville  Mills,"  directed  "To  E.  C.  Hamilton,  Esq. 
New-York,"  indorsed  "  F.  Hollister,  Utica.  T.  P.  Ballou,  Utica.'^ 
The  defendants  presented  the  bill  to  the  drawee,  who  wrote  across 
the  face  thereof  as  follows :  "  Accepted  payable  at  Am,  Ex.  Bank 
Clayville  Mills  by  E.  C.  Hamilton^  TreasJ^ 

The  other  two  bills  were  each  of  the  same  amount,  the  drawee 
the  same,  but  the  drawers  were  the  "  Empire  Mills,"  by  Hollis- 
ter, agent ;  and  there  were  the  same  indorsers,  with  the  addition 
of  "  James  Rhodes."  The  acceptance  was  also  the  same,  except 
the  substitution  of  the  name  of  "  Empire  Mills."  The  defend- 
ants treated  the  acceptances  as  according  to  the  tenor  of  the 
bills  and  neglected  to  give  any  notice  of  dishonor. 

The  Clayville  and  Empire  Mills  were  manufacturing  iacor- 
porations,  doing  business  in  the  county  of  Oneida. 

The  cause  was  tried  at  the  Oneida  circuit  in  June,  1852,  be- 
fore Justice  Harris.  A  verdict  was  directed  for  the  plaintiflFs 
for  the  amount  of  the  three  bills,  the  judge  holding  that  Ham- 
ilton could  not  be  charged  as  acceptor  proper. 

Ward  Hunt,  for  the  plaintiffs. 

A.  W.  Clasan^jr.  for  the  defendants. 
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By  the  Courts  Hubbard,  J.  The  only  question  presented 
is  whether  Hamilton,  the  drawee,  can  be  charged  as  acceptor. 
If  he  cannot,  the  defendants'  liability  is  undisputed,  because  of 
their  neglect  to  give  notice  of  dishonor. 

It  is  an  undoubted  rule  that  an  acceptance  dispensing  with 
notice,  must  be  absolute  according  to  the  tenor  of  the  bill ;  not 
qualified,  or  varying  in  any  material  particular.  [Story  on  BiUs, 
i  240,  and  cases  cited  in  note  2.  Chitty  on  Biils,  329.)  The 
obvious  reason  is,  that  antecedent  parties,  if  made  liable,  are 
entitled  to  full  recourse  against  the  acceptor,  which  they  cannot 
have  if  the  acceptance  is  conditional. 

It  is  also  well  settled  that  no  one  but  the  drawee  named,  can 
become  an  acceptor,  except  for  honor  supra  protest.  {Story  on 
^Bills,  i  121,  et  seq.)  In  this  case  there  was  no  acceptance  for 
honor,  because  there  was  no  notice  of  non-acceptance  given,  and  it 
is  perhaps  unimportant  to  inquire  what  responsibility  the  drawers 
have  incurred  to  the  holder  of  the  bills,  by  assuming  through 
an  authorized  agent,  to  become  acceptors.  As .  to  them,  their 
acceptances  may  perhaps  be  regarded  as  a  waiver  of  notice  of 
non'^acceptance,  inasmuch  as  the  drawee  was  their  agent,  and 
they  had  no  funds  in  his  hands  for  payment.  However  that 
may  be,  the  inquiry  now  is,  whether  Hamilton  the  drawee, 
can,  according  to  the  law  merchant,  be  charged  as  upon  an  ab- 
solute acceptance.  This  suggests  the  main  question  in  the  case, 
and  it  is  one  of  general  interest. 

I  fully  concur  with  the  defendants'  counsel,  that  any  writing 
upon  a  bill  of  exchange  by  the  drawee,  will  satisfy  the  require- 
ment of  the  statute,  which  t^  expressive  of  an  intent^  to  accept. 
It  need  not  be  formal ;  it  may  be  by  simple  signature,  or  signifi* 
cant  word  as  "  seen,"  "  accepted,"  "  honored,"  or  the  like ;  in 
short  any  writing  signifying  an  intention  to  give  th#  holder  to 
understand,  that  an  acceptance  according  to  the  request,  is  de- 
signed. {ChUty  on  BUls,  327.  3  Kent,  184.  2  Hillj  582.) 
Sut  this  liberal  rule,  which  is  made  to  satisfy  our  statute,  re- 
quiring that  an  acceptance  to  be  valid  shall  be  in  writing  and 
signed  by  the  acceptor  or  his  agent,  has  no  application  to  this 
case ;  for  the  reason  that  the  intent  on  the  part  of  the  drawer 
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to  be  bound^  cannot  be  gathered  from  the  acceptances.  A  con- 
trary intention  is  plainly  inferrible.  '  No  plainer  language 
could  have  been  adopted  to  signify  the  drawee's  intent  not  to 
comply  with  the  drawer's  request.  The  holder  could  not  have 
misapprehended,  with  a  moment's  thought,  that  the  intention 
was  to  interpose  a  third  party  as  acceptor ;  and  when  a  contract 
of  acceptance  is  thus  explicit,  free  from  all  ambiguity  or  doubt, 
there  is  no  room  for  construction.  Courts  are  bound,  if  practi- 
cable, to  give  effect  to  contracts,  according  to  their  intent, 
either  literal  or  constructive ;  and  if  the  intention  is  obvious 
from  the  language  used,  but  legally  inoperative,  vitality  cannot 
be  infused  by  interpolating  terms  or  stipulations.  This  would 
be  in  effect,  as  in  the  case  at  bar,  substituting  an  entirely  new 
.  contract,  the  making  instead  of  giving  efficacy  to,  the  agreements 
of  parties. 

But  it  is  insisted  that  the  acceptances  are  binding  upon  Ham- 
ilton, because  he  vainly  assumed  to  bind  his  principals,  a  third 
party,  as  acceptors.  In  discussing  this  point,  I  shall  give  the 
defendants  the  benefit  of  the  assumption  that  Hamilton  was  in 
fact  the  agent  of  the  nominal  acceptors,  and  that  he  transcended 
his  powers  in  his  attempt  to  accept  in  their  name.  The  ground 
upon  which  it  is  insisted  the  acceptances  should  be  held  te  be 
Hamilton's  personally,  is,  that  an  agent  renders  himself  person- 
ally responsible  when  he  makes  a  contract  upon  terms  which 
he  knows  he  has  no  authority  to  agree  to,  although  the  contract 
be  made  in  his  line  of  business  as  agent.  This  doubtless  is  good 
law,  when  applied  to  transactions  or  contracts  not  required  to 
be  in  writing,  and  which  are  not  in  writings  and  which  are  valid 
in  law  and  executed.  Such  were  the  cases  of  Meech  v.  Smithj 
(7  Wend,  817,)  and  Feeter  v.  Heath,  (11  Id.  477.)  But  this 
doctirine,  i9%i(di  proceeds  on  the  hypothesis  that  the  agent  i%/i% 
tended  to  incur  a  personal  obligation,  has  no  application  to  s 
contract  reduced  to  writing,  executory  in  its  character,  and  care- 
fully framed  and  executed  in  the  name  of  another.  There  is  a 
class  of  cases,  where  an  agent  contracting  in  his  own  name,  but 
describing  himself  as  agent  of  another,  is  held  to  be,  in  legal 
^  contemplation,  the  principal.    But  the  rule  of  law  applicable  to 


640  CASES  IN  THE  SUPREME  COURT. 

Walker  v.  The  Bank  of  the  State  of  New-Tork. 

this  case,  and  all  others,  of  written  contracts  made  and  ezecntei 
in  the  name  of  a  third  person  as  principal,  it  seems  to  me  is,  that 
where  the  pretended  agent  acts  .wholly  without  authority,  or 
where  he  exceeds  his  delegated  powers,  but  signs  his  name  to 
the  contract  only  as  agent,  he  cannot  be  sued  upon  that  contract 
as  principal.  (2  Kenfs  Com,  631,  Sd  ed.  Long  v.  Colbtumj 
11  Mass.  Rep.  97.  Chittt/  on  Contracts,  211,  8th  Am.  ed.) 
The  fact  of  the  execution  of  the  contract  in  the  name  of  another, 
is  conclusive  that  the  agent  did  not  intend  to  become  personally 
liable,  and  he  cannot  therefore  be  charged  upon  the  instrument 
itself.  No  presumption  of  law  as  to  intent,  can  be  indulged,  for 
the  intent  is  obvious ;  the  writing  binds  the  principal  named, 
or  no  one.  There  is  no  hardship  in  this  rule,  and  no  necessity 
of  interpolating  a  contract,  when  it  is  reflected,  that  a  party 
injured  by  the  invalidity  of  the  writing,  has  a  more  stringent 
and  efficacious  remedy  against  the  agent  for  his  deceit. 

There  is  involved  or  implied  in  every  agency  transaction,  a 
representation  of  the  truth  of  the  fact  of  authority  to  act  as 
agent  in  the  matter.  And  if  that  representation  is  false,  as  to 
the  existence  of  an  agency  or  as  to  the  extent  of  authority,  a 
third  party  suffering,  is  entitled  to  his  action  on  the  case  for  the 
deceit.  The  damages  in  such  case  would  be  coextensive  with 
the  injury  sustained,  which  would  doubtless  be  recovered  by  the 
terms  of  the  contract,  and  the  coercive  process  of  the  law,  to  en- 
fcMTce  collection,  is  superior  to  that  in  an  ordinary  action  of  as- 
sumpsit. It  seems  to  me  therefore  that  it  would  consist  better 
with  well  settled  rules  of  law  to  turn  a  party  over  to  this  ample 
remedy,  than  to  hold  an  agent  liable  as  principal  upon  a  written 
contract  executed  without  authority,  when  the  intent  not  to  be 
bound  is  apparent 

III  can  see  no  reason  in  the  position  of  a  drawee!  as  in  this 
case,  in  applying  any  different  rule,  than  is  applicable  to  any 
written  contract.  The  drawee  here,  has  assumed  to  deal  with 
the  bills,  but  has  not  given  the  holder  to  understand  that  he 
intended  to  accept  personally,  and  hence  I  think  the  names-  of 
the  noBiinal  acceptors  should  not  be  stricken  out,  leaving,  as  is 
sought  to  be  done,  that  of  Hamilton  standing  alione  as  acceptor. 
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It  foUovrs  therefore,  that  the  defendants  should  have  treated 
the  bills  as  dishonored,  and  given  notice  of  non-acceptance  to  the 
indorsers,  who  by  the  omission  are  discharged  from  liability. 
The  judgment  must  be  affirmed. 

[Onondaga  General  Term,  Oetober  4, 1852.     IV.  F.  AUen,  Selden  and  Bub- 
bard,  Josticea.] 


The  Matteawan  Company  vs.  Bentley  and  others. 

An  action  in  the  natnre  of  trover,  to  recover  the  yalne  of  personal  property,    , 
cannot  be  maintained  against  a  party  who  has  not  been  gnilty  of  a  conver-      ^ 
sion ;  who  has  never  had  possession  of  the  property,  and  has  had  nothing  to      j 
do  with  it,  except  that  he  has  taken  a  mortgage  upon  it,  to  secure  a  debt,     ' 
from  a  person  claiming  to  be  the  owner. 

A  sale  procured  by  fVaud  on  the -part  of  the  purchaser  is  not  absolutely  void. 
The  party  defhiuded  may  or  may  not  avoid  the  sale,  at  his  option.  But  if 
he  designs  to  rescind  the  contract,  he  must  do  whatever  may  be  necessary 
to  restore  the  parties  to  the  condition  in  which  they  were  at  the  time  of  the 
sale,  in  respect  to  the  thing  sold  and  the  consideration  paid. 

If  he  has  received  any  thing  under  the  contract  he  must  restore,  or  offer  to 
restore,  it,  before  bringing  suit  He  cannot  rescind  in  part  and  affirm  as  to 
the  residue. 

And  where  the  notes  of  the  purchaser  have  been  received  in  part  payment  of 
the  purchase  money,  it  is  not  sufficient  to  produce  them,  at  the  trial,  and 
offer  to  cancel  them. 

This  was  a  motion  by  the  defendants,  Bentley  and  Jones,  for 
a  new  trial  upon  a  case..  The  cause  was  tried  at  the  Dntchess 
circuit,  in  December,  1851,  before  Justice  Morse.  The  action 
was  brought  to  recover  the  value  of  personal  property  aUedged 
to  have  been  fraudulently  obtained  from  the  plaintiffs,  by  the 
defendant  Bentley,  on  or  about  December  22, 1849,  at  their  man- 
ufactory at  Matteawan,  in  Dutchess  county.  The  property  con- 
sisted of  a  lot  of  machinery  mentioned  and  described  in  the  com- 
plaint, made  by  the  plaintiffs  to  order,  upon  the  application  of 
Bentley,  in  behalf  of  himself  and  the  defendant  Gutting,  which 
they  parted  with  only  upon  the  strength  of  the  written  repre- 
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sentation  made  by  Bentley  at  the  time,  as  to  the  pecuniary  re- 
sponsibility of  himself  and  Cutting,  which  representation  the 
plaintiffs  believed  to  be  tnie.  Bentley  stated  in  his  representa- 
tion that  he  was  worth  $1000  and  that  Cutting  was  worth  $8000, 
over  and  above  all  debts.  The  price  of  the  machinery  was 
$1283,37,  of  which  sum  the  one-half  was  paid  at  the  delivery, 
and  a  credit  of  nine  and  twelve  months  given  for  the  balance,  for 
which  the  two  notes  described  in  the  complaint  were  giveiv 
After  the  delivery  of  the  machinery  to  Bentley,  it  was  removed 
to  the  town  of  Mohawk,  in  Montgomery  county,  and  put  up  in 
buildings  of  the  defendant  Jones,  which  he  had  previously  leased 
to  B.  &  0.  for  manufacturing  purposes.  B.  &,  C.  failed,  and 
stopped  business,  a  few  months  *fter  they  had  commenced,  hav- 
ing incurred  but  very  little  additional  liability  in  the  mean  time ; 
and  on  the  21st  day  of  June,  1850,  a  short  time  after  their  fail- 
ure, they  executed  to  the  defendant  Jones  a  mortgage  of  this 
property,  together  with  other  property,  to  secure  to  him  a  pre- 
cedent  debt  and  liability.  A  few  days  after  this  mortgage  was 
given,  the  plaintiff's  agent,  Josiah  Carver,  visited  the  place  of 
business  of  the  defendants  and  had  an  interview  with  the  de- 
fendant Jones,  respecting  the  failure  of  0.  &  B.,  and  then  fully 
apprised  him  of  the  fraudulent  manner  in  which  the  property 
had  been  obtained  from  the  plaintiffs,  and  demanded  of  him  the 
property,  or  that  he  should  secure  the  plaintiffs  for  the  unpaid 
purchase  money.  He  declined  to  do  either.  The  copartnership 
of  0.  &,  B.  who  had  been  a  short  time  associated  together  under 
the  name  of  the  "  Fonda  Bag  Mill  Company,"  was  dissolved  July 
24, 1850,  when  Catting  assigned  and  transferred  all  his  interest  in 
the  concern  to  Bentley,  who  thereupon  assumed  and  agreed  to  pay 
all  their  debts  and  liabilities,  and  on  the  following  day  executed 
to  Jones  another  mortgage  of  the  same  property  embraced  in 
the  former  mortgage,  to  secure  him  for  the  same  and  other  in- 
debtedness. In  August,  1850,  the  plaintiffs  made  a&rther  de- 
mand of  Jones  for  the  property,  when  he  refused  to  give  it  up, 
•  and  upon  such  refusal  this  action  was  brought,  claiming  damages 
to  tibe  amount  of  $646,69,  that  being  the  balance  of  the  purchase 
money  of  the  property.    The  complaint  set  out  the  facts  of  the 
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case  according  to  the  code  of  procedure,  alledging  the  fraudulent 
procurement  of  the  property.  Upon  the  trial  the  facts  aa  set 
out  in  the  complaint  were  established,  and  the  jury  found  a  ver- 
dict against  the  defendants  Bentley  and  Jones,  (the  other  defend- 
ant, Gutting,  not  having  been  served  with  process,)  in  favor  of  « 
the  plaintiff  for  $738,46,  that  being  the  balance  of  the  unpaid 
purchase  money  with  interest  up  to  December  9, 1851,  the  time 
of  rendering  the  verdict.  Upon  the  trial  the  plaintiffs  offered 
to  deliver  up  the  notes  given  by  Bentley,  to  be  cancelled. 

James  Emoit,  for  the  defendants. 

John  J.  Monellf  for  the  plaintiffs. 

By  the  Courts  Brown,  J.  The  plaintiffs'  action  is  brought 
to  recover  the  value  of  certain  ma<;hinery  sold  to  Gutting  Sc 
Bentley,  upon  the  ground  that  no  title  passed,  in  consequence 
of  the  fraudulent  representations  of  the  vendees  as  to  their 
solvency,  and  ability  to  pay,  at  the  time  of  the  sale.  The  de- 
fendant Jones  was  not  present  at,  or  a  party  to,  the  sale,  and  has 
no  connection  with  the  property,  except  that  six  months  after  it 
was  made  he  took  a  chattel  mortgage  upon  the  machinery,  as  { 
security  for  a  debt  due  from  the  defendants  Gutting  &  Bentlejr. 
Assuming,  for  the  moment,  that  the  sale  is  void,  to  entitle  the 
plaintiff  to  a  verdict  against  Jones,  it  should  appear  at  least  that 
he  was  guilty  of  a  conversion.  A  demand  and  refusal,  before  the 
commencement  of  the  action,  was  proved  at  the  trial ;  butit  did  f 
not  appear  that  the  property  had  passed  into  his  possession.  I 
On  the  contrary,  the  proof  was  quite  clear  that  Bentley- was  in 
the  actual  possession  and  use  of  it  from  the  time  of  t){c  sale  until 
some  four  months  after  the  action  was  instituted.  With  these 
facts  before  him,  the  justice  who  held  the  circuit  charged  the 
jury,  as  matter  of  law,  that  Jones  was  entitled  to  a  verdict,  and 
directed  them  to  find  accordingly.  They  chose  to  disregard  his 
direction  and  find  a  verdict  against  Bentley  and  him,  both;  For 
this  cause  alone  the  verdict  should  be  set  aside  as  to  Jones. 

^There  is  however  an  insurmountable  obstacle  in  the  way  of 


644  OASES  IN  THE  SUPREME  COURT. 

The  Matteawan  Company  v.  Bentiej. 

retaining  the  verdict  against  either  of  the  defendants.  The 
false  and  fraudulent  representations  were  established  by  the 
proof,  and  so  the  jury  have  found,  by  their  verdict.  And  if  the 
sale  had  been  altogether  on  credit,  and  nothing  whatever  received 
on  account  of  the  consideration  money,  the  right  of  the  plaintiff 
to  recover  against  the  vendees  would  have  been  complete.  The 
case  however  discloses  the  following  facts.  The  price  of  the 
machinery  was  $1283,37,  and  the  sale  took  place  on  the  24th  of 
December,  1849.  The  purchasers  paid  one-half  of  the  purchase 
money  in  cash,  and  for  the  other  half  they  made  and  delivered 
to  the  plaintiff  two  promissory  notes,  one  at  nine  and  the  other 
at  twelve  months,  payable  to  the  order  of  the  plaintiff,  at  the 
Bank  of  the  State  of  New- York.  These  notes  the  plaintiff  got 
discounted  at  the  bank,  and  appropriated  to  its  own  use  the  pro- 
ceeds. The  notes  were  not  the  property  of  the  plaintiff,  at  the 
time  the  action  was  commenced,  but  they  were  then  in  the  hands 
of  the  bank,  where  they  remained  until  they  reached  maturity, 
and  were  protested  for  non-payment.  When  the  plaintiff  de* 
manded  the  property  from  Jones,  in  August,  1850,  no  tender 
was  made  of  the  money  received  at  the  time  of  the  sale,  nor  any 
offer  made  to  restore  the  notes.  The  plaintiff  proceeded  upon 
the  idea  and  asserted  its  right  to  a£Srm  the  contract  of  sale  so 
far  as  to  retain  the  money,  and  the  proceeds  of  the  two  notes, 
and  disaffirm  it  so  far  as  to  recover  back  the  value  of  the  prop- 
erty. This  could  not  be  done.  The  doctrine  of  rescission  stands 
upon  rational  principles. 

The  expression  sometimes  used  in  the  books,  that  when  a  sale 
is  procured  by  fraud  and  misrepresentation  no  title  passes  to  the 
vendee,  must  be  taken  with  due  qualification.  The  sale  is  not 
absolutely  joid,  but  only  voidable  at  the  option  of  the  vendor. 
^'  There  can  be  ro  doubt  of  the  soundness  of  the  principle  that 
the  vendee  himself  acquires  no  property  in  or  title  to  the  goods, 
and  cannot  retain  them  against  the  vendor,  if  he*  (the  vendee) 
obtained  them  by  a  gross  fraud  practiced  on  the  vendor  under 
color  of  a  purchase,  whether  on  credit  or  otherwise."  {Chit,  on 
Cant  406.)  It  is  not  competent  to  the  person  guilty  of  the 
fraud  on  the  other  party  to  the  agreement  to  avoid  the  contract 
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on  this  grouBcL  The  election  is  left  solely  to  the  party  defrauded. 
The  election  on  the  part  of  the  defrauded  party  to  rescind  the 
contract  must  be  exercised  as  soon  as  the  fraud  is  discovered. 
And  if  after  the  fraud  practiced  on  him  has  come  to  his  knowl- 
edge, he  deals  with  the  subject  matter  of  the  contract,  he  cazmot 
repudiate  the  contract  although  he  subsequently  discovers  fur- 
ther circumstances  connected  with  the  same  fraud.  {Id.  680.) 
When  a  sale  is  procured  by  fraud,  no  title  passes  to  the  vendee. 
The  vendor  still  retains  the  legal  right  in  the  goods,  unless,  after 
discovering  the  fraud,  he  assents  to  and  ratifies  the  act  of  sale 
positively,  or  by  such  delay  in  reclaiming  the  goods  as  would 
authorize  a  jury  to  infer  assent.  {Ash  v.  Putnam.  1  HiU,  302.) 
A  sale,  therefore,  under  circumstances  of  fraud,  is  not  absolutely 
void.  The  party  defrauded  may  or  may  not  avoid  the  sale,  at 
his  option.  If  he  designs  to  rescind  the  contract,  he  must  do 
whatever  may  be  necessary  to  restore  the  parties  to  the  condition 
in  which  they  were  at  the  time  of  the  sale,  in  respect  to  the 
thing  sold  and  the  consideration  paid.  If  he  has  received  any 
thing  under  the  contract  he  must  restore  or  offer  to  restore  it ; 
for  he  cannot  rescind  in  part  and  aiOSrm  as  to  the  residue.- 
( Voorhees  and  others  v.  Earl  ^  Kellogg^  2  Hill,  288.)  The 
party  who  would  disaffirm  a  fraudulent  contract  must  return 
whatever  he  has  received  upon  it.  This  is  on  a  plain  and  just 
principle.  He  cannot  hold  on  to  such  part  of  the  contract  as 
may  be  desirable  on  his  part,  and  avoid  the  residue,  but  must 
rescind  in  toto  if  at  all.  {Masson  v.  Bavet,  1  Denio,  74.) 
Thus  in  Baker  v.  Bobbins,  (2  Denio,  138,)  it  was  held  that  if 
the  plaintiff  had  been  defrauded  in  regard  to  the  notes,  he  had 
an  undoubted  right  to  avoid  his  agreement  to  receive  them  in 
part  payment.  But  in  order  to  do  this,  he  was  bound  to  return, 
or  offer  to  return,  what  he  had  received  on  the  contract  ]  and 
until  this  was  done  the  agreement  upon  which  the  notes 
were  transferred  remained  in  full  force.  The  contract,  although 
fraudulent,  was  not  ipso  facto  void ;  it  was  only  voidable  by  a 
prompt  return  of  what  was  received  under  it.  At  the  trial  the 
plaintiff  produced  and  offered  to  cancel  the  notes.  But  this 
came  far  short  of  such  a  rescission  of  the  contract  as  entitled  it 
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to  a  restoration  of  the  property.  The  aotioni  is  in  tort  to  recover 
its  value,  upon  the  ground  that  it  was  the  property  of  ihe  plaintiff 
and  not  the  property  of  the  defendants.  It  most  be  determined 
upon  the  same  principles  as  if  the  proceeding  was  in  rem  to  re- 
cover the  property  itself.  The  plaintiff  was  bound  to  establish 
his  right  to  it  at  the  time  the  action  was  commenced,  and  this 
could  not  be  done,  upon  the  authority  of  the  cases  cited,  without 
proving  an  offer  to  restore  aU  it  had  received  under  the  contract 
This  was  not  done ;  for  there  was  no  offer  to  restore  the  money, 
and  the  notes  were  the  property  of  the  Bank  of  the  State  of 
New-York. 

The  court,  I  think,  should  have  instructed  the  jury,  as  re- 
quested by  the  defendants'  counsel,  that  without  the  offer  to 
restore  what  had  been  received  there  could  be  no  recovery  against 
the  defendants. 

There  should  be  a  new  trial,  with  costs  to  abide  the  event 

[DcTCUEBB  General  Term,  October  4,  1862.  Barculo,  Brovm  and  &  B. 
Strang,  Justices.] 
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Where,  by  the  terms  of  the  charter  of  a  raiboad  company,  mnch  is  left  to  the 
discretion  of  its  officers,  in  respect  to  the  location  and  ronte  of  the  road, 
their  selection  should  not  be  disturbed,  unless  they  have  dearlif  erred. 

The  want  of  any  serious  resistance  to  the  location  of  the  road,  at  first;  the 
acquiescence  in  it  by  the  public  for  a  period  of  fourteen  yean ;  the  afflnn- 
ance  of  it  by  the  plaintiff  and  others,  by  accepting  a  mortgage  upon  the 
road,  in  its  existing  state,  for  moneys  advanced  by  them  to  pay  fbr  its  con- 
struction ;  and  the  approval  of  it,  at  a  public  meeting  of  the  citizens,  called 
for  the  purpose,  are  strong  proofb  of  the  propriety  of  the  original  location. 

It  is  not  competent  for  a  plaintiff  to  add  materially  to  the  causes  of  action  set 
forth  in  his  complaint,  by  affidavit.  He  may,  for  the  purpose  of  obtaining' 
a  preliminary  irynnction,  thus  fortify  his  original  claims,  but  he  cannot 
enlarge  them,  or  prefer  otkers. 

No  person  can  object  to  the  location  of  a  railroad,  on  the  ground  of  damage 
to  his  property,  whose  title  or  possession  do  not  extend  back  to  the  time 
when  the  land  was  taken  by  the  company. 
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Merely  relayingr  the  track  of  a  railroad,  is  not  a  taking  of  property,  within  tho 
intent  of  the  constitntional  provision  requiring:  a  compensation  to  be  made. 

It  is  only  continuing  the  use  of  the  property,  according  to  a  previously  ac^ 
quired  right 

Where  a  party  whose  land  has  been  taken  by  a  railroad  company,  might  have 
insisted  on  receiving  a  compensation  at  the  time,  but  neglected  to  do  so, 
and  forbears  to  assert  his  right,  until  after  the  road  is  completed,  and  in  full 
opei'ation,  and  when  an  intonnptiim  of  its  business  would  be  seriously  ia^ 
jnrious,  an  injunction  should  not  be  granted,  until  all  the  ordinary  means 
for  obtaining  an  indemnity  have  failed.  ^ 

A  railroad,  pansing  through  a  populous  village  or  city,  is  not  per  se  ti  nuisance. 

The  general  charge  that  it  is  a  flagtmnt  nuisance,  will  not  be  taken  into  con- 
sideration, any  fVirther  than  as  it  is  supported  by  tho  fiMSts 

This  was  amotion  by. tho  plaintiflf  to  continue  an  injunction 
until  the  final  hearing.  The  grounds  of  the  application^  as'  con- 
tained in  the  complaint,  are  set  forth  in  the  opinion  of  the  court. 

J.  M.  Van  Cott  and  A.  J.  Spoonery  for  the  plaintiff. 

S.  L.  Crriffin,  A.  Hodden  and  /.  A.  Weeks^  for  the  de- 
fendants. 

S.  B.  Strong,  J.  The  plaintiff  alledges  in  his  complaint 
that  he  lias  been  for  the  last  five  years,  and  is,  lawfully  pos- 
sessed of  a  lot  in  the  village  of  Hempstead,  in  the  county  of 
Queens,  bounded  on  the  north  by  the  middle  of  Fulton-street, 
and  on  the  west  by  the  middle  of  Main-street,  comprising  half 
an  acre ;  on  which  there  are  a  dwelling  house  and  shop  fronting 
on  Main-street,  and  a  bam  and  other  out  buildings  on  Fulton- 
B^eet.  That  while  he  has  been  so  possessed  of  the  said  prem- 
ises, the  defendants  having  previously,  and  in  or  about  the  year 
1837,  laid  down  and  along  Main-street,  and  upon  such  premises, 
certain  timbers  and  iron  rails,  constituting  their  railroad  track, 
continued  them  thereon,  running  over  the  same  with  passenger, 
and  fireight  cars  drawn  by  horses,  greatly  to  his  injury,  and  that 
such  cars  were  often  suffered  to  stand  for  an  unreasonable  time 
upcm  his  said  premises.  That  about  two  years  ago,  and  for 
about  one  year,  the  said  track  was  disused,  and  got  ^into  a 
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ruinous  and  shattered  state,"  and  embarrassed  the  travel  upon 
the  highway,  causing  the  breaking  of  wagons  and  other  vehicles, 
and  hindering  and  endangering  their  passage  to  and  from  the 
premises  of  the  plaintiff.  That  about  the  5th  of  last  August, 
the  defendants  took  up  the  old  timbers  and  rails  and  tore  up  the 
soil  of  his  land,  and  laid  down  in  their  plaee  other  timbers  and 
iron  rails,  and  have  at  various  times  since  "  broken  his  close," 
and  run  upon  the  said  rails  upon  and  over  such  close  with  their 
locomotives,  propelled  by  steam ;  that  "  by  the  coming  of  the  said 
locomotives  upon  and  running  the  same  over  his  said  close,  the 
health  and  lives  of  his  family,  tenants  and  inmates,  are  preju- 
diced and  endangered,  and  the  value  of  his  property  lessened ; 
that  an  offensive  smoke  has  filled  his  dwelling  hottse ;  that  the 
same  is  a  nuisance  of  the  most  flagrant  character,"  and  that  the 
continuance  thereof  would  be  an  irreparable  injury  to  his  ssdd 
property  and  the  enjoyment  thereof;  and  that  his  tenants  are 
likely  to  abandon  the  same.  That  the  defendants  have  since 
such  5th  of  August  last,  run  upon  and  over  the  said  premises 
certain  freight  cars  loaded  with  manure  and  merchandise,  pro- 
pelling ftie  same  by  means  of  their  steam  vengine  and  horses, 
often  without  agents  to  watch  and  conduct  them,  and  to  the 
danger,  nuisance  and  inconvenience  of  himself  and  family ;  and 
that  from  the  contiguity  of  his  land  to  the  depot,  the  locomotives 
frequently  stop  opposite  to  his  premises,  and  he  is  thus  injured 
more  than  the  rest  of  mankind. 

He  therefore  claims  two  thousand  dollars  damages,  and  prays 
for  an  order  of  injunction  restraining  the  defendants  during  the 
pendency  of  this  suit  from  running  their  locomotives  or  cars  of 
any  description  upon  or  over  his  said  premises,  and  that  a  judg- 
ment may  be  given  him  for  his  said  damages,  and  for  a  perpet^ 
ual  injunction. 

Upon  this  complaint,  verified  by  the  oath  of  the  plaintiff,  the 
defendants  have  been  restrained  until  now  from  numing  their 
locomotive  or  cars  over  the  part  of  their  railway  south  of  Fulton- 
street,  which  includes  that  part  of  it  passing  the  plaintiff's  lot; 
and  I  am  now  asked,  upon  that  document  and  various  affidavits 
accojnpanybg  it^  to  continue  the  injunction  until  final  judgment 
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shall  be  rendered  in  the  action.  I  shall  examine  with  all  pos- 
sible brevity  the  several  points  raised  and  discussed  by  the 
counsel  for  the  respective  parties  on  the  argument,  and  shall 
consider  such  statements  made  in  the  affidavits  produced  before 
me  as  I  deem  material. 

The  plaintiff  grounds  his  application  on  the  allegations  that 
the  railway  has  been  illegally  located ;  that  he  has  not  received 
any  cofnpensation  for  that  part  of  his  land  which  has  been  taken 
by  the  company ;  and  that  the  establishment  is  a  public  nui- 
sance, peculiarly  injurious  to  him. 

The  defendants  claim  the  right  to  construct  their  road,  as  it 
is,  under  the  act  authorizing  them  to  construct,  maintain  and 
continue  a  branch  railroad  from  some  convenient  point  on  their 
main  railroad,  to  some  proper  place  or  point  in  or  near  the  vil- 
lage of  Hempstead,  passed  on  the  16th  (^  May,  1836.  The 
second  section  of  that  act  conferred  upon  them  the  power  which 
they  possessed  in  reference  to  their  main  road,  under  the  second 
section  of  their  act  of  incorporation,  {Lo^ds  of  ISM,  p.  231,)  to 
construct  the  road  ''  on  the  most  practicable  route."  The  com- 
pany adopted  the  existing  route  throughout,  and  made  their 
road  upon  it  in  1887,  and  have  used  it,  with  but  a  brief  inter- 
ruption, from  that  time  until  the  commencement  of  this  suit 
No  objection  is  made  to  the  starting  point  on  the  main  road, 
but  it  is  contended  that  the  terminus  in  Hempstead  is  at  an  im- 
proper place,  and  that  therefore  it  has  been  illegally  assumed. 
Much  was  left  by  the  terms  of  the  act  to  the  discretion  of  those 
who  might  manage  the  affidra  of  the  company,  and  unless  they 
clearly  erred,  their  selection  ought  not  to  be  disturbed.  If  a 
mere  difference  of  opinion  between  them  and  those  whose  imme* 
diate  interests  might  be  affected  by  their  acts,  should  be  allowed 
to  annul  their  proceedings,  but  few  of  them  eould  be  sustained ; 
particularly  when  the  views  of  parties  are  so  varied  as  they 
usually  are  relative  to  the  proper  location  of  a  railroad.  The 
statute  clearly  gives  to  the  defendants  the  right  to  extend  th^ 
branch  road  into  the  village.  Ko/ac<  is  stated  in  the  plaintiff's 
papers  to  show  that  there  is  a  more  appropriate  place  to  the 
village  for  the  terminuB  of  the  road  than  that  which  baa  been 
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selected.  In  any  other  part  of  it,  the  smoke,  of  which  the 
plaintiff  complains,  would  be  equally  offensive  ;  there  would  be 
the  same  danger  from  the  fire  of  the  engine,  the  same  exposure 
of  human  life,  and  a  similar  obstruction  to  the  passage  through 
the  streets.  If  a  railroad  in,  or  through  a  populous  village  is 
necessarily  a  nuisance,  that  would  be  a  reason  for*  excluding  it 
altogether;  But  I  could  not  decide  that  it  is,  without  con- 
demning the  action  of  both  the  legislative  and  judicial  depart- 
ments of  this  state.  Many  laws  have  been  passed  authorizing 
the  construction  of  railroads  through  cities  and  villages.  They 
have  been  carried  into  operation,  and  have  been  sustained  by 
our  courts.  ,If  the  railroad  in  question  had  become  a  nuisance 
through  mismanagement,  that  would  not  prove  the  impropriety 
of  its  original  location. 

Whether  it  has  been  so  mismanaged,  or,  indeed,  whether  it  be 
a  nuisance  at  ell,  will  be  considered  in  another  part  of  this  opin- 
ion. If,  in  considering  this  question,  the  opinions  of  those 
principally  interested  are  entitled  to  any  weight,  a  large  majority 
appear  to  be  in  favor  of  the  existing  location.  The  plaintiff  and 
one  of  his  counsel  and  two  gentlemen  residing  near  the  road, 
above  the  village,  are  opposed  to  it ;  and  the  counsel  says  that 
he  attended  a  public  meeting  in  the  village  of  Hempstead,  be- 
fore and  in  reference  to  the  relaying  of  the  track,  where,  in  all 
the  conversations  on  the  subject,  it  was  expressly  understood 
and  declared  that  the  company  should  on  no  account  go  below 
Fulton-street ;  it  being  universally  understood  and  declared  that 
the  extension  of  the  road  beyond  that  street  would  be  a  nuisance. 
In  this,  however,  he  differs  from  others  who  were  present  at  the 
same  mieeting.  Justice  Hendrickson  swears  that  "at  such 
meeting  it  was  neither  expressly  understood  or  declared  that 
the  railroad  company  were  on  no  account  to  run  below  Fulton- 
street  ;"  and  that  the  object  and  business  of  the  meeting  were 
to  take  measures  to  raise  the  necessary  funds  in  money  to  in- 
duce the  company  to  locate  a  depot  and  relay  their  branch  rail- 
road track  to  its  present  termination.  Six  residents  of  the 
village,  some  of  whom  are  personally  known  to  me  to  be  gentle- 
men of  great  respectability  and  worth,  swear  that  they,  together 
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"with  the  counsel,  to  whom  I  have  alluded,  and  another  person, 
were  a  conmuttee  appointed  by  the  inhabitants  of  the  village,  at 
a  meeting  held  pursuant  to  public  notice,  to  confer  and  agree 
with  the  railroad  company  respecting  the  relaying  of  the  branch 
track  in  the  said  village ;  that  the  said  counsel  acted  and  per- 
formed his  duties  as  one  of  such  committee ;  and  that  it  was 
expressly  understood  and  agreed,  by  both  the  committee  and 
the  company,  that  the  said  company  should  relay  and  repair 
their  branch  track,  entirely  through  Main-street,  to  the  original 
termination  of  the  said  branch  at  the  brook ;  and  another  resi- 
dent of  Hempstead  swears  that  he  stated  to  the  said  counsel 
that  the  understanding  was  that  the  railroad  track  was  to  be  re- 
laid  below  Fulton-street,  for  the  accommodation  of  merchants 
and  others,  for  freighting  purposes ;  and  that  h«  must  be  aware 
of  that  understanding ;  to  which  the  counsel  replied;  '*  certainly ; 
and  no  reasonable  man  can  object  to  it ;  and  I  think  there  will 
be  no  difficulty  about  the  matter."  Thirteen  persons^  owning 
real  estate  and  doing  business  in  that  part  of  Main-street  be- 
tween Fulton  street  and  the  southern  termination  of  the  branch 
road,  depose,  that  according  to  the  best  of  their  judgment  and 
belief,  the  road  is  and  will  be  of  i  great  benefit  and  advantage  to 
the  village ;  and  that  the  street  is  not  obstructed  thereby ;  but 
that  it  is  improved  and  rendered  more  commodious  for  travelers. 
It  appears,  too,  from  the  affidavit  o£  another  resident,  that  the 
plaintiff  had  himself  subscribed  and  paid  thirty-five  dollars 
towards  enabling  the  defendants  to  build  their  depot  and  "relay 
their  branch  track  in  the  village."  A  certificate  was  read  on 
the  argument,  signed  by  thirty-five  persons,  describing  them- 
selves as  residing  and  doing  business  on  Main-street,  stating 
that  the  subscribers  to  it  believed  that  it  would  be  a  great  benefit 
and  advantage  to 'that  street  if  the  track  of  the  Long  Island 
railroad  should  be  relaid  from  the  junction  of  Main  and  Fulton- 
streets  to  the  brook,  which  is  its  present  termination.  A  me- 
morial was  also  read,  on  the  argument,  signed  by  122  individuals, 
who,  as  is  stated  in  an  affidavit  annexed  to  it,  are  residents  of 
the  village,  and  comprise  the  principal  part  of  its  adult  male 
inhabitants,  stating  their  belief,  that  the  use  of  the  track  to  its 
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present  termination  has  been  and  if  ill  be  of  great  convenience 
and  advantage  to  the  village,  and  expressing  a  hope  that  the 
commissioners  of  highways,  to  whom  it  is  addressed,  wonid  not 
take  measures  to  deprive  them  of  such  means  of  conveyance 
through  the  village.  Many  of  the  persons  who  have  signed  the 
papers  which  I  have  mentioned,  expressed  a  wish  that  the  loco- 
motive should  not  pass  below  Fulton-street ;  and  no  doubt  acted 
upon  the  supposition  that  such  a  regulation  would  be  adopted ; 
but  that  does  not  diminish  the  weight  of  their  testimony  or 
opinions  in  favor  of  the  propriety  of  the  existing  location  of  the 
terminus  in  the  village.  Taking  all  the  evidence  upon  this 
point  together,  I  cannot  think  that  the  company  has  erred  in 
this  particular. 

It  is  also  contended  that  the  defendants  exceeded  their  powers 
in  cori0ructzng  a  part  of  their  road  on  a  curved  line,  until  it 
formed  a  junction  with  the  highway  leading  into  Main-street, 
and  then  laying  their  track  along  the  highway.  When  a  stat- 
ute, or  a  ^eed,  describes  a  line  extending  from  one  designated 
point  to  another,  without  any  qualification,  it  generally  calls  for 
a  straight  course ;  but  in  this  case  there  is  express  authority 
for  a  deviation,  if  it  should  become  necessary  or  proper  in  the 
adoption  of  '^  the  most  practicable  route."  The  word  practicable, 
as  used  in  the  statute,  had  particular  reference  to  the  facility  of 
construction ;  and  as  to  th^t,  there  is  nothing  to  show  that  the 
directors  had  any  motive  to  err,  or  that  they  did  in  fact  commit 
any  error.  Neither  does  it  appear  that  the  curve  has  created 
any  additional  expense,  or  imposed  any  serious  impediment  to 
the  travel,  or  caused  any  unnecessary  injury  to  private  interests. 
There  may  have  been  some  doubt  as  to  the  right  of  the  company 
to  lay  their  track  along  the  highway,  when  the  branch  railroad 
was  originally  constructed.  The  statute  of  May  11th,  1835, 
(cA.  800,)  may  not  have  been  broad  enough  to  sanction  the  pro- 
cedure. But  the  act  to  authorise  the  formation  of  railroad  cor- 
porations and  to  regulate  the  same,  passed  on  the  2d  of  April, 
1850,  ({  28,  stib.  5,)  expressly  authorizes  those  institutions  to 
construct  their  road  along  any  street  or  highway  which  its  route 
shall  vUersect  or  totieh,  with  the  restriction  that  the  usefulness 
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cf  the  street  or  highway  shajl  not  be  unnecessarily  impaired. 
By  the  49th  section  of  the  act,  the  same  power  wa0  conferred 
npon  existing  rftikoad  corporations.  The  prejjRt  track  on  the 
highway  and  street  is  identical  with  the  old  Me ;  but  the  rails 
were  relaid  in  1852,  and  that  was  authorizecTDy  the  act  of  1850, 
nnless  lihe  usefulness  of  the  highway  or  street  wafi,'iii  the  lan- 
guage of  that  act,  "  unnecessarily  impaired."  There  is  evidence 
to  show  very  considerable  injuries  to  the  highway,  when  the  old 
track  was  partially  disused ;  but  the  statements  made  in  the 
depositions  and  memorials,  to  which  I  have  referred,  show  very 
clearly  that  since  the  track  has  been  relaid,  the  condition  of  the 
highway,  and  particularly  of  the  street  in  the  village,  has  been 
improved,  and  is,  indeed,  better  than  it  was  previous  to  the 
adoption  of  either  as  a  part  of  the  route. 

The  location  was  originally  made  without  objection  or  remon- 
strance from  any  but  two  persons,  who  for  some  reason  pi^erred 
that  the  road  should  take  an  untraveled  route,  rather  than  the 
highway,  through  their  lands.  It  remained  unchanged  without 
any  further  objection  from  any  one  from  1837  until  1852.  It 
was  sanctioned  by  some  fifty-four  inhabitants  of  Hempstead 
(and  among  others  by  the  plaintiff)  who  on  the  20th  of  Novem- 
ber, 1839,  took  a  mortgage  upon  it  for  moneys  advanced  by  them 
to  pay  for  its  construction,  amounting  to  $13,950,  of  which  the 
plaintiff's  part  was  $300,  and  is  now  supported  by  a  large  ma- 
jority of  those  who  are  principally  affected  by  it,  so  far  as  the 
views  of  the  people  have  been  made  known  to  me.  I  am  clear 
that  the  objections  which  have  been  made  to  the  location  of  the . 
road  have  not  been  sustained,  but  that  the  want  of  any  serious  re- 
sistance to  it  at  first,  the  acquiescence  in  it  for  a  period  of  four- 
teen years,  the  affirmance  of  it  by  the  mortgage  of  the  road  in 
its  existing  state  to  the  plaintiff  and  others  for  moneys  advanced 
by  them  to  pay  for  its  canstruction,,and  the  approval  of  it  at  a 
public  meeting  called  fox  the  purpose  of  deliberating  and  de- 
ciding  upon  the  subject,  and  by  a  large  majority  of  those  who 
have  made  the  affidavits  and  signed  the  memorials  which  I  have 
mentioned,  are  "  confirmation  strong"  of  its  propriety. 

The  plaintiff  alledges  that  his  land  extends  to  the  center  of 
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Main-street,  and  that  the  company  havve  wrongfully  taken  a  part 
of  it  for  their  raiboad.  It  appears  from  the  diagram  accom- 
panying the  plaintiff's  papers,  and  from  other  documents  which 
have  been  handed  to  me,  that  the  track  has  been  laid  in  or  near 
the  middle  of  the  street,  the  rail  nearest  the  plaintiff's  dwelling 
house  being  about  (and  upwards  of)  twenty  feet  from  the  outer 
edge  of  the  side  walk  on  the  same  side.  Whatever  interest  the 
plaintiff  had  in  the  land  thus  taken  was  therefore  subject  io  the 
public  right  to  use  it  as  a  common  highway.  The  act  of  1850 
which  I  have  quoted  gave  to  the  defendants  the  right  to  takd  it 
for  their  railroad,  provided  they  restored  the  highway  to  such 
a  state  as  not  unnecessarily  to  impair  its  usefulness.  With  that 
condition,  as  the  papers  in  the  cause  show,  they  have  fully  com- 
plied. That  act  however  did  not,  and  could  not  authorize  the 
defendants  to  impair  the  plaintiff's  rights  without  compensation. 
But  hi^e  his  private  rights  been  impaired  or  taken,  within  the 
meaning  of  the  •onstltvtional  provision  securing  an  indemnity 
fo»  the  private  property  of  individuals  taken  for  public  purposes  ? 
It  does  not  appear  very  clearly  from  the  papers  what  right 
the  plaintiff  had  in  the  property  taken  by  the  defendants.  He 
alledges  in  his  complaint  that  on  or  about  the  2d  of  September, 
1852,  and  for  five  years  prior  thereto,  he  was  and  now  is  law- 
fully possessed  of  the  premises  described.  He  does  not  in  that 
claim  any  tUk  to  such  premises  or  any  part  of  them.  But  he 
deposes  in  his  ajOSdavit  annexed  to  the  order  for  a  temporary 
injunction,  that  he  owns  the  property  in  fee.  It  is  not  however 
competent  for  a  plaintiff  to  add  materially  to  the  causes  of  ac- 
tion set  forth  in  his  complaint,  by  affidavit.  He  may  for  the 
purpose  of  obtaining  a  preliminary  injunction  thus  fortify  his 
original  claims,  but  he  cannot  enlarge  them  or  prefer  others. 
If  however  he  had  directly  averred  in  his  complsfrnQriiat  he  waa 
seised  of  the  land  in  fee,  it  would  still  be  a  8«l^ious  obstacle  in  the 
way  of  his  obtaining  the  relief  for  which  he  asl^  that  neither  his 
title  or  possession  extends  back  to  the  year  1837,  when  the  land 
was  originally  taken  by  the  defendants.  •  The  right  set  forth  in 
the  complaint,  and  to  that  any  action  must  be  confined,  is  lim- 
ited to  the  five  years  immediately  preceding  the  2d  of  Septem- 
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ber,  1852.  It  is  to  be  inferred  from  that  allegation  that  he  had 
no  interest  in  the  premises,  prior  to  the  year  1847.  Whatever 
right  in  reference  to  the  property  was  taken  by  the  defendants 
belonged  to  the  proprietor  in  1837,  and  he  alone  was  entitled  to 
a  compensation.  If  the  land  was  subsequently  conveyed  to  the 
plaintiff,  as  it  probably  was,  he  took  it  aim  onere  with  the  rail- 
road upon  it.  He  certainly  cannot  recover  for  injuries  done  to 
the  property  when  it  belonged  to  another.  After  his  title 
accrued,  the  track  was  merely  relaid.  That  has  never  been 
considered  as  taking  any  property,  within  the  intent  of  the  con- 
stitutional provision.  It  is  continuing  the  use  of  it  according  tcu^ 
a  previously  acquired  right.  If  the  defendants,  however,  so 
conduct  their  operations  on  the  land  in  question  as  to  inffict  an 
injury  upon  the  plaintiff  for  which  he  is  entitled  to  redress,  he 
can  obtaia  it  in  an  ordinary  action,  but  he  is  not  entitled  to  an 
injunction,  unless  he  has  sufficient  cause  to  appreheAd'  some 
great  and  irremediable  evil  Whether  be  has  of  not,  in  this  case, 
will  be  considered  under  another  head. 

But  if  the  plaintiff  had  a  full  title  to  the  land  in  question  when 
it  was  first  taken,  and  if  he  would  then  have  been  entitled  to  any 
compensation  from  the  defendants  for  appropriating  it  to  a  spe- 
cies of  locomotion  different  from  that  for  which  it  had  been  ded- 
icated or  acquired  (concerning  which  it  is  not  necessary  that  I 
should  give  any  opinion,  nor  do  I)  there  is  still  a  serious  obsta- 
cle in  the  way  of  obtaining  an  injunction.  He  could  have 
insisted  on  receiving  a  compensation  when  the  land  was  first 
taken,  and  could  have  prevented  the  company  from  using  it 
until  such  compensation  had  been  paid,  or  at  any  rate  satisfac- 
torily secured ;  but  after  the  road  had  been  completed  and  was 
in  full  operation,  it  would  not  be  equitable,  it  would  not  be  doing 
justice  to  the  public  to  allow  him  to  stop  the  cars  until  he  might 
coerce  the  company  to  pay  him  an  exorbitant  amount,  or  to  go 
through  with  the  dilatory  process  of  having  the  damages  assessed 
pursuant  to  the  provisions  of  the  statute.  At  any  rate  an  injunc- 
tion should  not  be  granted  until  all  the  ordinary  means  for  ob-^ 
taining  indemnity  had  failed.  It  was  correctly  decided  in  the 
case  of  Hodglcinson  v.  The  Long  Island  Railroad  Company, 
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(not  reported)  that  if  the  plaintiff  forbear  until  the  wdlfl  are 

laid,  and  until  the  time  when  an  injunction  would  be  seriously 

^injurious,  a  motion  for  a  preliminary  restraint  should  be  denied. 

The  only  remaining  question  is  whether  the  road  where  it  passes 
the  plaintiff's  premises  is  a  nuisance.  I  have  already  intimated 
an  opinion  that  a  railroad  through  a  populous  village,  or  a  city,  is 
not  per  se  a  nuisance.  The  legislature  has  expressly  author- 
ized  various  companies  to  lay  and  use  their  track  through  many 
of  our  cities  and  villages,  and  cars  are  now  drawn  by  locomotives 
propelled  by  steam  through  Albany,  Schenectady,  TJtica,  Syra- 
cuse, Bochester,  Buffalo,  Poughkeepsie,  Brooklyn,  Jamaica,  and 
many  other  cities  and  villages.  It  was  held  in  the  case  of 
Drake  v.  The  Hudson  River  Railroad  Company^  (7  Barb. 
608,)  that  a  road  passing  through  the  streets  in  the  city  of  New- 
York,  and  when  the  cars  are  drawn  by  steam-power  into  a 
crowded  part  of  the  city  (although  not  to  the  terminus  of  the 
road)  was  not  a  musanoi).  Similar  decisions  were  made  in  the 
cases  of  Hamilton  v.  The  New-  York  and  Harlem  Railroad 
Company^  (9  Paige^  171 ;)  The  Lexington  and  Ohio  Rail- 
road Company  v,  Applegate^  (8  Dana^j  289,)  and  Chapman 
V.  The  Albany  and  Schenectady  Railroad  Company^  (10 
Barb.  360.)  Is  there  then  any  thing  peculiar  to  Main-street^ 
or  in  the  management  of  the  defendants,  which  makes  the  rail- 
road where  it  passes  the  plaintiff's  house  a  nuisance?  It  is 
not  averred  in  the  complaint  that  the  railroad  constitutes*  any 
serious  impediment  to  the  travel,  along  the  highway.  It  no 
where  appears  that  the  rails  are  badly  laid  down,  so  as  to  create 
any  obstruction  on  the  surface,  and  it  is  app«M*ent  that  the  street 
is  of  sufficient  width  for  carriages  to  pass  each  other  without 
danger  or  difficulty,  on  either  side  of  the  railway.  Besides,  a 
number  of  respectable  inhabitants  of  the  place  deposed  that  the 
condition  of  the  street  as  a  passway  has  been  considerably  im- 
proved by  the  defendants'  works  upon  it. 

Is  there  any  thing  in  the  management  of  the  road  and  its  ap- 
pendages which  rend^s  it  offensive  to  the  plaintiff,  to  such  an 
extent  as  to  justify  the  interposition  of  this  court  by  way  of 
restraint  upon  the  action  of  the  defendants  ?    One  of  the  eausea 
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of  complaint  is  that  the  steam  locomotive  passes  as  far  south  as 
Fulton-street,  and  occasionally  below  it.  It .  is  apparent  that 
many  of  those  who  have  favored  the  introduction  of  the  road 
into  the  village  have  acted  on  the  supposition  that  the  locomo- 
tive was  not  to  proceed  below  Fulton-street,  but  there  is  no 
evidence  of  any  definite  agreement  with  the  defendants  to  thalt 
effect;  and  as  their  charter  does  not  restrict  them  as  to  the 
means  of  transportation  on  any  part  of  their  route,  I  am  not 
authorized  to  interfere,  but  must  leave  the  matter  to  the  good 
sense  of  those  who  may  be  intrusted  with  tlie  management  of 
the  affairs  of  the  company.  It  is  manifestly  for  their  interest 
to  conduct  its  operations  in  such  a  manner  as  to  gratify  the 
reasonable  wishes  of  that  part  of  the  community  which  gives  to 
the  company  an  efficient  support.  The  plaintiff  complains  that 
about  two  years  ago,  and  for  about  a  year,  the  trwok  was  disused 
and  suffered  "  to  go  to  ruin,"  its  shattered  state  embaifassing 
the  travel  upon  the  highway,  causing  llie  breaking  of  vehicles, 
and  hindering  their  passage  to  and  from  his  premises.  There 
were  no  doubt  serious  grievances  at  the  time,  but  they  resulted 
from  the  then  impaired  condition  of  the  track.  The  cause  has 
since  been  removed,  and  the  papers  furnish  us  no  reasons  to  ap- 
prehend a  recurrence  of  the  same  or  similar  evils.  None  of  the 
papers  mention  any  serious  accidents  since  the  track  has  been 
relaid  and  the  locomotive  has  passed  over  it,  and  if  there  had 
been  any,  they  would  no  doubt  have  been  discovered  by  the 
plaintiff,  or  the  learned  member  of  the  bar  who  has  resided  dur- 
ing the  past  summer  with  him,  who  acts  as  one  of  his  counsel 
in  this  action,  and  has  shown  a  laudable  zeal,  and  made  strenu- 
ous exertions  in  behalf  of  his  client.  The  plaintiff  complains 
also  of  the  smoke  from  the  locomotive,  on  the  ground  that  it  is 
prejudicial  to  the  health  and  comfort  of  himself  and  hiB  fiimily,  and 
he  alledges  that  the  establishment  as  now  conducted  is  a  ^'nui- 
sance of  the  most  flagrant  character,"  and  that  the  lives  of  his 
family,  tenants  and  inmates  are  endangered.  The  general 
charge  that  it  is  a  flagrant  nuisance,  cannot  be  taken  into  con** 
sideration,  any  further  than  as  it  may  be  supported  by  the  faets. 
In  this  case  there  ore  none  except  those  which  I  have  men- 
Vol,  Xni.  88 
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tione(L  The  smoke  mast  undoubtedly  be  annoying  to  some  ex- 
tent, but  not  more  disagreeable  or  prejudicial  than  what  may 
proceed  from  many  lawful  establishments  in  the  village,  nor  is 
the  inconvenience  so  constant  or  continuous.  There  may  be 
some  danger  to  human  life  from  the  rapid  passage  of  a  railroad 
train,  but  in  the  opinion  of  many,  not  more  than  what  results 
from  the  passage  of  ordinary  carriages.  Accidents  to  children, 
or  to  adults  who  are  not  grossly  careless,  from  the  locomotives 
when  passing  through  our  most  populous  cities,  are  very  rare. 
The  times  of  their  passage  are  generally  known,  and  the  noise 
made  by  the  movement  over  the  rails,  and  the  engineer's  whistle, 
give  timely  notice  ojf  the  approach  of  the  train.  When  the 
usual  precautions  are  practiced  the  danger  is  very  slight,  and' 
when  there  is  any  carelessness  or  mismanagement  the  company 
and  its  ofScers  are  very  properly  held  to  a  rigid  accountability. 
It  is  true  that  there  can  be  no  satisfaction  for  the  loss  of  life, 
nor  any  adequate  remuneration  for  the  deprivation  of  a  limb, 
but  the  strong  probability  that  the  company  will  encounter  a 
serious  loss  of  property,  and  that  a  careless  or  notoriously  in- 
competent conductor,  or  engineer,  will  undergo  a  disgraceful 
punishment  where  serious  injuries  are  inflicted,  must  necessarily 
lead  to  great  caution  and  to  consequent  security.  The  evils  of 
which  the  plaintiff  complains  are  by  no  means  peculiar  to  him- 
self. They  are  the  necessary  concomitants  of  this  species  of 
locomotion,  whether  in  the  city  or  in  the  country.  They  can- 
not be  prevented  without  an  entire  suspension  of  one  of  the 
greatest  improvements  of  modem  times. 

Private  rights  should  undoubtedly  be  effectually  guarded,  but 
the  courts  cannot  extend  the  protection  of  the  interest  of  any  one 
80  far  as  to  restrict  the  lawful  pursuits  of  another.  The  maxim 
sic  uteri  tuo  ut  non  cdienum  kBdcts  is  true  when  correctly  con- 
strued. It  extends  to  all  damages  for  which  the  law  gives  re- 
dress, but  no  further.  If  it  should  be  applied  literally,  it  would 
deprive  us  to  a  great  extent  of  the  legitimate  use  of  our  property, 
and  impair,  if  not  destroy  its  value.  A  man  who  sets  up  a  new 
store  or  hotel  in  the  vicinity  of  an  old  one,  or  who  discovers  and 
makes  a  new  machine  whieh  wholly  supersedes  a  prior  inventioDi 
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or  who  erects  a  new  dwelling  house  so  near  that  of  his  neighbor 
as  to  endanger  it  from  the  cinders  which  may  escape  from  the 
chimney,  or  as  to  interrupt  some  fine  prospect,  or  who  plants  a 
grove  80  near  the  boundary  line  of  another  as  to  shade  a  valuable 
garden,  or  prevent  the  free  circulation  of  air  around  a  dwelling 
hous^  inflicts  an  injury  for  which  the  law  gives  no  redress,  and 
which  cannot  be  averted  by  the  tribunals  intrusted  with  its  ad- 
ministration. So  too  there,  are  some  useful  employments  which 
endanger  the  lives  of  human  beings  which  cannot  and  ought  not 
to  be  prohibited.  Lives  are  sometimes  destroyed  by  an  omnibus, 
a  carman's  cart,  a  stage  or  a  steamboat,  but  so  long  as  they  are 
not  imminently  dangerous  they  cannot  be  prohibited.  We  can- 
not enjoy  our  private  rights,  nor  can  we  avail  ourselves  of  the 
many  advantages  resulting  from  modem  discoveries,  without 
encountering  some  risk  to  our  lives,  or  our  property,  or  to 
some  extent  endangering  the  lives  or  injuring  the  property  of 
others.  The  questions  in  all  such  cases  are,  is  the  business  a 
lawful  oue,  and  is  the  injury  or  danger  to  others  by  or  from  its 
legitimate  pursuit  inevitable  ?  If  they  are,  the  law  furnishes 
no  remedy  either  by  way  of  indemnity  or  prevention. 

The  charges  against  the  company  for  alledged  carelessness 
and  mismanagement  are  sufficiently  answered  by  the  affidavits 
produced  by  the  defendants.  From  those  papers  it  appears  that 
the  freight  cars  have  at  the  time  designated  by  the  plaintiff  been 
under  the  management  and  control  of  a  competent  conductor) 
and  that  their  motion  was  by  no  means  rapid,  nor  was  any  one 
injured. 

Upon  the  whole  I  am  satisfied  that  the  case  presented  in  be* 
half  of  the  plaintiff  does  not  call  for,  or  warrant,  the  interposition 
of  this  court  by  way  of  restriction  upon  the  future  action  of  the 
defendants. 

The  motion  for  an  injunction  must  therefore  be  denied,  and  the 
order  temporarily  restraining  the  defendants  must  be  vacated. 

[KttiiM  Spscul  T£em,  Noyember  22, 1862.    &  JS.  fi^rong,  Jwtice.] 
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One  of  seTeral  partners  in  a  trading  firm  has  no  implied  power  or  anthoritf, 
arising  from  the  partnership  relation,  to  refer  to  arbitration  any  partnership 
interest  or  controversy ;  whether  the  submission  be  by  simple  agreement  or 
by  specialty. 

And  if  a  submission  is  made  by  one  of  several  partners,  in  the  name  of  the 
firm,  without  the  consent  of  Ids,  copartners,  the  award  will  bind  oniy  thh 
individnal  interest  of  him  who  executed  the  submission. 

This  action  was  founded  upon  an  award  of  arbitrators.  The 
defendants  were  general  partners,  in  the  manufacture  of  car 
wheels,  &c.  under  the  firm  name  of  "  Higham  &  Co."  Higham 
was  the  acting  member,  the  other  partners  composed  another 
firm  and  were  engaged  in  business  in  another  part  of  the  city  of 
Utica.  The  submission  was  by  simple  agreement  executed  by 
Higham  in  the  name  of  the  firm.  There  was  no  proof  in  the 
case  showing  that  Sanger  and  Benedict,  or  either  of  them,  ever 
consented  to,  or  ratified,  the  arbitration.  The  submission  was 
in  the  usual  foim,  to  ascertain  how  much  was  due  from  the  de- 
fendants  to  the  plaintiff  on  account  of  car  axlei^  sold  and  deliv- 
ered. The  arbitrators  awarded  the  sum  of  $857,  and  farther 
directed  ''  that  the  parties  execute  and  deliver  to  each  other  a 
mutual  and  general  release  of  all  demands  or  claims  of  every 
name  and  nature." 

On  the  trial,  objection  was  made  by  the  defendant  Sanger, 
(Benedict  having  died  since  the  commencement  of  the  suit,)  to 
the  introduction  of  the  submission,  on  the  ground  that  one  part- 
ner cannot,  without  special  authority,  bind  his  copartners  to  a 
submission  for  arbitration.  The  objection  was  overruled  and 
exception  taken.  The  court  ordered  a  verdict  for  the  pMntiff. 
The  case  was  tried  before  Justice  Harris,  at  the  Oneida  circuit, 
in  June,  1852. 

W.  J.  B(zc(m,  for  the  plaintiff. 

J.  A,  Spencer,  for  the  defendants. 


ONEIDA— JANUARY,  1868.  ggl 


HaiTiiig;toii  v.  Higham. 


By  the  Court,  Hubbard,  J.  The  leading  qaestion  to  be  de- 
cided is,  as  to  the  validity  of  the  award,  to  bind  the  defendants 
Sanger  and  Benedict.  I  think  the  learned  justice  at  the  circuit 
erred  in  holding  it  valid.  The  rule  of  law,  it  seems  to  me  is, 
that  one  of  several  partners  in  a  trading  firm  has  no  implied  power 
or  authority,  arising  from  the  partnership  relation,  to  refer  to 
arbitration  any  partnership  interest  or  controversy.  The  prin- 
ciple is  universal  in  its  application,  unaffected  by  the  question 
whether  the  submission  is  by  simple  agreement  or  by  specialty. 
The  reasons  on  which  the  rule  is  grounded  are  stated  with  full- 
ness and  great  clearness  by  Justice  Story,  in  his  Law  of  Part- 
nership, sec.  114.  "  It  is  not  within  the  scope  of  the  ordinary 
business  or  powers  or  authorities  of  the  partnership — and  the 
reason  that  the  award  may  call  upon  the  partners  to  do  acts 
which  they  might  not  otherwise  be  compellable  to  perform — ^but 
the  soundest  reason  seems  to  be,  that  it  takes  the  subject  matter 
from  the  ordinary  cognizance  of  the  established  courts  of  justice 
which  have  the  best  means  to  investigate  the  merits  of  the  case 
by  proper  legal  proofs  and  testimoiry ;  and  as  the  means  of  arbi- 
trators to  accomplish  the  same  result,  are  narrow  and  wholly  in- 
adequate, it  ought  not  to  be  presumed  that  the  partners  meant  to 
waive  their  ordinary  legal  rights  and  remedies,  unless  there  is 
some  special  delegation  of  authority  to  that  effect,  either  formal 
or  informal." 

In  illustration  of  the  second  reason  above  suggested,  it  may 
be  observed,  that  if  the  agency  was  once  admitted,  then  doubt- 
less a  clause  might  be  inserted  in  the  submission,  under  the 
statute  in  relation  to  arbitrations  between  individuals,  authoriz- 
ing a  judgment  of  a  court  of  record.  This  would  plainly  contra- 
vene that  well  settled  rule  of  law,  that  one  partner  cannot  confess 
a  voluntary  judgment,  even  to  bind  the  partnership  interests 
and  property ;  (1  Wend.  311.  9  Id.  437 ;)  and  of  course  can- 
not indirectly,  by  means  of  a  voluntary  submission,  accomplish 
the  same  result,  and  especially  not,  when  the  judgment,  if  sus- 
tained, would  be  a  charge  not  only  on  the  partnership  effects, 
but  upon  the  individual  real  and  personal  estate  of  the  members 
of  the  firm. 
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The  precise  question  under  review  has  not  been  settled  in  this 
'State  by  any  adjudication  to  which  my  attention  has  been  di- 
rected. There  are  several  decisions  to  the  effect  that  a  sealed 
submission  is  invalid ;  (9  John.  285.  19  Id.  137.  1  Wend. 
326 ;)  but  these  cases  all  rest  upon  the  well  established  doctrine 
that  the  partner  cannot  bind  another  by  seal,  without  special 
authority.  The  question  of  the  validity  of  a  submission  by  sim- 
ple agreement  was  not  raised,  discussed  or  necessarily  assumed 
in  the  decisions,  and  hence  the  cases  are  in  no  respect  authority 
on  the  point. 

Chief  Justice  Kent  in  his  Commentaries,  (3  Kent,  49, 1 43,)  an- 
nounces the  general  rule,  without  distinguishing  as  to  the  char- 
acter of  the  submission.  He  says,  "  Nor  can  one  partner  bind 
the  firm  by  a  submission  to  arbitration  even  of  matters  arising 
out  of  the  business  of  the  firm.  The  principle  is,  that  there  is 
no  implied  authority,  except  so  far  as  it  is  necessary  to  carry  (m 
1  the  business  of  the  firm."  This  is  the  well  settled  doctrine  of 
(/JcA^j  the  English  courts.  Siead  v.  S^^  (3  Bing.  101,)  is  a  leading 
case,  referred  to  with  approval  by  both  English  and  American 
publicists.  {See  also  C.  M.  ^  R.  680,  5 ;  2  Mod.  228 ;  Cam. 
Dig.  Arh  Z>.  2 ;  2A.^E.  184 ;  Russ.  on  Arh.  27 ;  BiUingsf 
Law  of  Awards^  47 ;  Watson  on  Arb.  82  ;  Chit,  on  Cont.  230, 
SthAm.  ed.)  The  same  doctrine  is  held  in  the  supreme  court 
of  the  United  States.    {Karthous  v.  Ferrer,  1  Pet  222.) 

In  several  states  of  the  Union,  in  Pennsylvania,  (12  Serg.  ^ 
R,  243 ;)  Kentucky,  (3  Monroe,  436 ;)  and  Ohio,  ( Wright,  420,) 
a  contrary  rule  of  law  has  been  held,  recognizing  the  distinction 
contended  for  by  the  plaintiffs'  counsel  in  this  case,  that  a  sub- 
missic^n  by  simple  agreement  is  binding,  although  one  by  specialty 
is  not.^S^ut  I  cannot  perceive  any  sound  reason  for  the  distinc- 
tion. Having  no  common  seal,  one  partner  cannot  bind  his  asso- 
ciates by  specialty ;  and  by  the  modem  law,  a  seal  being  regarded 
as  but  a  technicality,  doubtless  may  be  disregarded  when  affixed 
by  one  partner  to  partnership  contracts  of  transactions,  when 
from  the  nature  of  the  business  or  instrument  a  seal  was  unne- 
cessary. 

Upon  principle'  and  authority,  therefore,  I  am  satisfied  that 
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the  law  on  this  subject,  as  applicable  to  this  case,  is  as  before 
stated.  It  follows  that  as  there  was  no  proof  that  the  defendants 
Sanger  and  Benedict  consented  to  the  entering  into  the  submis- 
sion, or  subsequently  assented  to  the  arbitration,  they  are  not 
bound  by  the  award :  the  award  binds  simply  the  individual  in- 
terest of  Higham,  who  executed  the  submission. 

In  this  view,  it  is  not  essential  to  examine  other  questions 
raised  upon  the  argument.  I  would  simply  remark,  that  as  the 
submission  expressly  embraces  but  a  single  subject — the  amount 
due  on  account  of  par  axles — the  arbitrators  clearly  exceeded 
their  authority  in  assuming  to  effect  a  final  settlement  between 
the  parties,  and  awarding  that  mutual  releases  should  be  giyen. 
But  if  the  award  was  otherwise  good,  it  would  not,  under  the 
liberal  rule  of  construction  to  sustain  awards,  be  held  bad  in 
toto,  because  the  arbitrators  in  this  respect  transcended  their 
powers.  That  portion  of  the  award  which  is  bad  can  be  sepa- 
rated from  that  which  is  good,  and  it  is  a  familiar  rule  that  awards 
may  be  upheld  although  bad  in  part,  provided  a  separation  can 
be  made,  without  impairing  the  decision  of  the  arbitrators,  or  the 
rights  of  the  parties  ;  in  other  words,  if  the  parts  are  independent. 
(14  John.  96.) 

A  new  trial  must  be  granted ;  costs  to  abide  the  event. 


[Oneioa  General  Term,  January  8, 1863. 
Justices.] 
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In  an  action  for  slander,  it  is  erronemu  ibr  the  Judge  to  t^arge  the  Jufy  ibat        -^ 
they  bare  a  right  to  take  into  consideration  the  expenses  to  which  the  plain-        82h 
tiff  has  been  put,  by  being  compelled  to  come  into  court  to  vindicate  her 
character. 


Moti6n  for  a  new  trial,  upon  a  bill  of  exceptions.  The  action 
was  for  slander,  and  was  tried  at  the  Erie  circuit,  in  June,  1852. 
The  judge,  in  his  charge,  in  commenting  upon  the  amount  of 
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damages,  among  other  things,  instructed  the  jury  "  that  they 
had  a  right  to  take  into  consideration  the  fact  that  the  plainliff 
had  been  compelled  to  come  into  court  in  «rder  to  vindicate  her 
character."  To  this  part  of  the  charge  .the  defendant  excepted. 
Verdict  for  the  plaintiff. 

Eli  Cook,  for  the  plaintiff,  cited  TUlMison,  v.  Cheetham,  (3 
John.  66 ;)  Cook  v.  Ellis,  (6  HUl,  466 ;)  BaUey  v.  Dean,  (5 
Barb.  303 ;)  Sedg.  on  Damages,  39  et  seq.  and  487  et  seq.  ; 
Elliott  V.  Brotm,  (2  Wend.  497 ;)  Boston  Manuf.  Co.  v.  Fisk^ 
(2  Mason,  119 ;)  Burr  v.  Burr,  (7  HUl,  217 ;)  Washburn  v. 
Gould,  (3  Story's  Rep.  122,  136;)  Allen  v.  Blunt,  (2  Wood. 
^Minot,  121,  146.) 

S.  G.  Haven,  for  the  defendant,  cited  2  Chreenl.  Ev.  i  262, 
and  authorities  in  note  ;  13  H&w.  U.  S.  R.  863 ;  21  Pick.  382 ; 
23  Trend.435;  Code,  §§  303,  306. 

By  the  Court,  Marvin,  J.  As  I  understand  the  instruction 
of  the  learned  judge,  it  was  that  the  jury  might  take  into  con- 
sideration the  expenses  to  which  the  plaintiff  had  been  put,  by 
being  compelled  to  come  into  court  to  vindicate  her  character : 
80  her  counsel,  in  his  argument  before  us,  understood  it.  In  my 
opinion,  this  proposition  cannot  be  maintained.  It  may  be  con- 
ceded that  the  slander  of  the  defendant  was  grossly  malicious, 
and  that  in  such  a  case  the  jury  may  give  what  have  been  called 
exemplary,  vindictive  or  punitory  damages.  And  it  is  not  ne- 
cessary here  to  enter  upon  an  examination  of  the  meaning  which 
has  been  attached  to  those  terms,  by  judges  who  have  used 
them ;  nor  the  mooted  question  whether  the  damages,  in  this 
and  certain  other  actions  of  tort,  are  to  be  simply  a  ^^  compen- 
sation, recompense  or  satisfaction,  to  the  plaintiff  for  the  injury 
actually  received  by  him  from  the  defendant ;"  or  whether  the 
jury  may  ''  blend  together  the  interest  of  society  and  of  the  ag- 
grieved individual,  and  give  damages  not  only  to  recompense  the 
sufferer,  but  to  punish  the  o&nder*''    {See  Sedg.  on  Damages, 
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89;  2  Cfreenl.  Ev.  §  258,  noie^  where  these  questiona  are 
learnedly  considered^) 

In  the  present  case^  if  the  charge  is  to  be  sustained,  it  must 
be  upon  the  principle  that  the  plaintiff  is  entitled  to  the  damages 
consequent  upon  the  Tv^ongf ul  act  of  the  defendant,  and  not  upon 
the  principle  touching  vindictiYe  damages,  as  they  have  no  ap- 
plication. The  plaintiff  is  always  entitled  to  such  damages  as 
are  the  natural  and  proximate  consequences  of  the  act  com- 
plained of.  The  damages  must  be  the  result  of  the  injury ;  if 
a  necessary  result,  they  are  called  general  damages ;  if  the 
damages  are  the  naturcdi  but  not  necessary  result  of  the  injury, 
they  are  termed  special  damages.  (2  Cfreenl.  Ev.  §§  254,  256. 
1  Ch.  Plead.  296,  846,  849.  Grain  v.  Petrie,  6  £Btt,  522. 
Shannon  v.  Comstock,  21  Wend.  45T.  6  HiU,  650.)  The 
damages  must  be  a  legal  and  natural  consequence  of  the  injury. 
They  must  be  proximate,  not  remote,  or  depending  upon  contin- 
gencies. 

These  rules  are  general,  and  there  are  difficulties  sometimes 
in  applying  them  to  a  particular  state  of  facts.  They  are,  how- 
ever, valuable  rules,  and  should  be  carefully  administered.  We 
must  stop  at;Some  point  in  the  path  of  consequences,  or  we  shall 
be  involved  in  a  labyrinth  of  difficulties,  speculations  and  per- 
plexities from  which  it  will  be  difficult  if  not  impossible  to  extri- 
cate ourselves.  These  rules  have  not  always  been  applied  in 
the  ^ame  uianner ;  hence  it  is  difficult  to  reconcile  aU  the  cases ; 
still  their  boundaries  have  been  pretty  clearly  defined,  and  can 
be  traced  with  reasonable  certainty. 

On  the  argument,  the  plaintiff's  counsel  insisted,  that  had  the 
judge  instructed  the  jury  that  they  might  take  into  considera- 
tion, in  giving  damages,  that  the  plaintiff  was  obliged  to  employ 
and  pay  counsel,  and  that  counsel  fees  could  not  be  included 
in  the  costs  to  be  taxed,  such  instruction  would  have  been  proper. 
Elliott  V.  Brown^  (2  Wend.  500,)  cited  by  the  counsel,  is  au- 
thority to  show  that  it  is  proper,  if  the  jury  desire  it,  to  inform 
them,  in  an  action  of  assault  and  battery,  what  verdict  will  carry 
costs.  Gh.  J.  Savage,  remarks,  "i^  is  the  duty  of  the  juiy  to 
ascertain  what  damages  the  plaintiff  has  sustained,  and  also  how 
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iBach  the  defendant  onght  to  be  punished  ;  and  if  the  jury  con- 
sider the  costs  as  a  part  of  the  amount  which  the  defendant 
should  pay,  and  wish  to  give  no'  greater  damages  than  barely 
enough  to  carry  costs,  or  to  give  such  sum  as  will  not  carry 
costs,  they  hare  a  right  so  to  do."  This  shows  that  the  jury 
are  to  ascertain  the  plaintiff's  damages ;  and  that  they  have  a 
discretion  as  to  punishing  the  defendant ;  and  that  it  is  proper 
they  should  understand  the  amount  of  the  verdict  necessary  to 
carry  costs,  so  that  they  may  consider  its  effect  upon  the  ques- 
tion of  puniAing  the  defendant  These  remarks  of  the  judge 
proceeded  upon  the  principle  that  the  jury  may  give  vindictive 
damages  for  the  purpose  of  punishing  the  defendant,  but  they 
have  no  application  to  the  principles  upon  which  the  plaintiff 
is  entitled  to  recover  the  damages  he  has  sustained.  Those 
damages,  if  they  are  the  ntftnral,  legal,  and  proximate  result  of 
the  injuipy,  he  is  always  entitled  to  recover,  whatever  may  be 
the  efieet  upon  the  defendant,  or  the  question  of  costs.  In  El- 
liott V.  Brintmf  the  judge  says,  the  jury,  after  ascertaining  the 
damages  of  the  plaintiff  and  knowing  the  amount  necessary  to 
carry  costs,  may  give  a  verdict  that  will  not  carry  costs.  The 
effect  of  this  would  be,  as  it  often  is,  that  the  plaintiff,  though 
SQoeessfml  in  his  action,  recovering  all  his  damages,  actual  and 
e3EeiQplary,  may  be  a  large  loser  by  the  litigation,  having  his 
own  costs  to  pay.  If,  however,  the  plaintiff  can  sustain  the 
priibeiple  put  forth  in  that  case,  that  the  jury  may  take  into  con- 
sideration the  expenses  to  which  the  plaintiff  has  been  put  in 
prosecutiiig  his  suit,  and  they  act  upon  the  principle,  (as  I 
maintain  they  must,  if  it  is  sound,)  then  there  will  be  no  risk 
in  this  classic  astions,  hereafter.  The  expenses  of  the  plaintiff 
in  employing  counsel,  &c.  not  taxable,  wiU  usually  exceed  the 
amount  necessary  to  carry  costs.  Elliott  v.  Brmon^  however, 
has  no  applioation  to  the  question  we  sure  considering.  7^ 
Bostc9tManufacitiring  Co.  v,  Fiskf  (2  Mason^s  R.  119,)  arose 
under  the  patent  laws,  containing  peculiar  provisions. 

In  Burr  v.  JBtftr,  (7  HiU,  217,)  the  question  was  not  in* 
Tolved«  That  was  a  question  of  alimony,  and  Senator  Strong, 
in  referring  to  actions  at  law  for  torts,  cites  no  Authority  for  his 
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inquiry  whether  jurors  are  not  daily  charged  to  render  yerdiots 
that  shall  not  only  compensate  the  plaintiff  for  hid  suffering,  hut 
also  enable  him  to- remunerate  his  connsel.  lu  Barnard  v. 
Poor^  (21  Pick.  881,)  the  court  gay,  "  Formerly  a  notion  pre- 
vailed, that  in  trespass  and  other  actums  sounding  in  damages^ 
a  jury,  being  limited  by  no  definite  rule,  might  include  in  their 
estimate  of  damages,  the  counsel  fees  and  other  casts  ofUtigor 
tian,  not  included  in  the  taxable  costs,  but  that  it  is  now  well 
settled  that  in  such  actions,  such  counsel  fees  and  expenses  can- 
not be  taken  in  consideration  by  the  jury  in  assessing  damages, 
and  if  the  jury  include  them  it  is  erroneous."  In  Lincotri'Y.  !?%e 
Saratoga  and  Schenectady  Railroad  Co.  (28  Wend.  425,)  the 
action  was  case,  for  negligence.  The  judge  charged  the  jury, 
among  other  thiifgs,  that  in  enforcing  redress  for  the  injury  tike 
plaintiff  must  necessarily  incur  expenses  not  covered  by  his 
taxable  costs,  and  that  in  estimating  the  damages  which  were 
left  by  law  to  their  discretion,  there  was  no  impropriety  in  their 
taking  such  expenses  into  consideration,  without  specific  proof. 
Gh.  J.  Nelson,  in  delivering  the  opinion  of  the  court,  remarks : 
"  The  charge  as  to  expenses  beyond  taxable  costs  and  covnsel 
fees,  in  conducting  the  suit,  as  a  specific  item  of  damages  to  be 
taken  into  the  account,  I  am  indined  to  think  waa  emmeous. 
These  have  been  fixed  by  \&%  which  is  aa  applicable  to  tsases 
sounding  in  damages  as  in  debt.  The  p<nnt  ha«  been  expressly 
adjudged  in  Massachusetts,  (21  Pick.  882,)  and  we  think  londed 
on  principle."  .    . 

It  is  suggested  that  in  Lincoln's  case  the  action  was  simply 
for  negligence;  that  it  watf  ikot  a  case  wlrare  it  was. proper  to 
give  vindictive  damages  as  in  fnaUcions  ,dnxi3iBr*  To  this  I 
asseilt,  and  refer  to  the  case,  and  the  case  in  -Maasaebasetts,  as 
showing  the  understanding  of  the  courts,  that  if  smdi  damages 
may  be  given  by  the  jury,  it  is  upon  tiie  prindpk  that  tiiey  are 
consequential^  not  upon  the  principle  touching  exemplary  or  vin- 
dictive damages.  In  Day  v.  Wooditorthy  (18  Hmt.  U.  S.  R.  868,) 
the  action  was  trespase  quare  doHstim  ftBgit^  and  for  pulling 
down  the  plaintiff's  mill  dam.  Justice  Orier,  in  giving  the  (^n- 
ion  of  the  court,  vindicated  the  principle  allowing  the  jury  to  give 
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exemplary,  punitiye,  or  yindictiye  damages  in  certain  actions,  and 
remarked  that  damages  ass^sed  by  way  of  example  may  indi* 
rectly  compensate  the  plaintiff  for  money  expended  in  eoonsel 
fees,  but  the  amount  of  these  fees  cannot  be  taken  as  the  meas- 
ure of  punishment  or  a  necessary  element  in  its  infliction.  It  is 
not  necessary  to  remark  that  costs  were  not  aUowed  by  the  com- 
mon law;  that  they  are  the  creatures  of  statute  and  regulated 
by  statute,  and  are  administered  by  the  court  without  the  aid 
of  a  jury.  We  have  a  general  fee  bill,  applicable  to  all  cases, 
allowing  to  the  prevailing  party  certain  sums  by  way  of  indem- 
nity for  his  expenses  in  the  action.  {Code^  h  803.)  These 
sums  are  such  as  the  legislature  supposed  would  be  a  reasonable 
indemnity  in  cases  generally.  Provision  is  also  made  for  addi- 
tional allowance  in  difficult  or  extraordinary  cases.  This  pro- 
vision is  to  be  executed  by  the  court  It  is  a  matter  with  which 
the  jury  have  no  concern.  Shall  the  plaintiff  be  permitted  to 
go  to  the  jury  for  an  allowance  by  way  of  damages  of  the  costs 
and  expenses  incurred  by  him,  hot  taxable,  and  after  obtaining 
a  Hberal  allowance  from  the  jury  apply  to  and  obtain  from  the 
court  an  additional  aUowance  by  ymj  of  per  centage  upon  the 
verdict  ?  If  the  plaintiff  is  to  recover  damages  for  his  counsel 
fees  and  extra  expenses  when  he  succeeds,  to  make  the  rule  re- 
ciprocal, he  ought  to  pay.  the  defendant's  counsel  fees  and  extra 
expenses  when  he  fails  in  his  suit  The  law  however  has  provided 
no  remedy  for  the  defendant  beyond  his  taxable  costs,  except 
the  partial  remedy  of  an  appUcation  te  the  court  for  an  additional 
per  centage  aUowanee ;  unless,  which  rarely  happens,  the  de- 
fendant can  show  that  the  action  against  him  was  malicious,  and 
without  probable  cause,  and  then  he  must  resort  to  his  action. 
{See  remarks  of  Orier^  /.  in  Day  v.  Woodworthj  above  ciledf 
pp.  872,  873-) 

Let  us  recur  to  the  rule  that  the  damages  must  be  the  natural 
legal  result  of  the  injury  complained  of;  that  they  must  be 
proximate,  not  remote  or  contingent,  and  it  seems  to  me  that  a 
little  reflection  will  satisfy  us  that  the  expenses  incident  to  the 
trial  are  not  a  proper  item  for  tie  consideration  of  the  jury,  in 
ascertaining  the  damages.    They  are  too  remote  and  contingent 
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The  plamtiff  sufltomed  the  iigury  before  the  action  vas  com- 
mencedi  and  was  entitled  to  her  fall  measure  of  damages ;  not 
having  however  employed  coonsel  or  been  pat  to  any  expense, 
clearly  she  coold  not  have  estimated  expenses  therein  as  an  item. 
J7ow  sappose  at  this  point  the  defendant  shoold-  have  admitted 
the  caose  of  action  and  shonld  have  entered  into  a  covenant  to 
pay  the  plaintiff  all  the  damages  she  had  sustained  or  might  sus- 
tain, and  the  action  had  then  been  brought  upon  the  covenant; 
or  sappose  the  plaintiff  and  defendant  had  agreed  upon  the  dam- 
ages, and  the  defendant  had  given  his  note,  which  he  refused 
to  pay  at  maturity,  and  she  had  been  compelled  to  sue  upon 
the  note,  it  would  not,  as  I  understand,  be  pretended  that 
she  oould  recover  in  damages,  by  the  verdict  of  the  jury,  the 
extra  expenses  of  the  litigation,  and  yet  she  is  put  to  extra  ex- 
penses by  the  breach  of  the  agreement,  and  so  in  all  litigated 
actions  upon  contract.  In  every  action  for  a  breach  of  contract 
when  the  litigation  requires  an  expenditure  on  the  part  of  the 
plaintiff  beyond  the  taxable  costs,  such  expenses  are  a  damage 
consequent  upon  the  breach  of  the  contract.  In  every  action 
for  a  breach  of  contract,  when  the  litigation  involves  the  plain- 
tiff in  expenses  beyond  the  taxable  costs,  such  expenses  are  a  dam- 
age to  him,  and  these  damages  have  been  occasioned  or  rendered 
necessary  by  the  breach  of  the  defendant's  contract.  They  are 
as  consequential,  as  certain,  as  proximate  as  in  actions  of  tort ; 
and  in  my  opinion  quite  as  legcd.  In  principle  there  is  no  rea- 
son for  a  distinction.  It  is  only  chdmed  that  the  rule  should 
be  applied  in  actions  of  tort,  where  the  defendant  has  acted  from 
mabce  or  with  oppression  or  insult,  &c.  when  the  jury  may 
give  vindictive  damages.  It  has  nothing  to  do  with  tiie  ques- 
tion of  vindictive  damages.  The  jury  may  give  them  whether 
the  plaintiff  has  been  put  to  any  costs  or  charges,  not  taxable, 
or  not,  and  upon  principles,  certainly,  aside  from  those  upon 
which  consequential  damages  are  given,  and  when  referred  to  the 
latter  principles  there  is  no  reason  for  any  distinction  between 
actions  upon  contract  and  for  torts.  If  the  trial  by  jury  is  to 
be  preserved,  (and  I  trust  it  will  be,)  it  is  important  that  the  issues 
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presented  to  a  jury  be  as  few  and  dmple  aB  possible,  and  the 
rules  touching  the  damages,  when  they  have  passed  upon  the 
controlling  issues,  should  be  capable  of  application,  and  see  that 
the  principle  upon  which  they  are  founded  may  be  explained 
by  courts  and  understood  by  juries. 
A  new  trial  should  be  granted ;  costs  to  abide  the  event 
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1.  AdmisHons  or  declarations  of  agenta 
are  only  to  be  received  in  evidence 
as  being  part  of  the  res  gesta.  Un- 
less they  are  part  of  the  res  gesia^ 
they  are  not  admissible  as  evidence, 
any  more  than  those  of  total  stran- 
gers.   Fbgg  V.  Chadf  246 

2.  Declarations  or  admissions,  to  par- 
take of  this  character,  must  be  made 
during  the  negotiation,  or  the  pro- 
gress of  the  business  of  the  agency, 
and  within  the  scope  and  bounds  of 
the  authority  of  the  agent,  and  be 
of  such  a  nature  as  to  give  charac- 
ter to  the  acts.  Otherwise  they  are 
mere  hearsay.  ib 

8.  Accordingly,  held,  that  the  admis- 
sions of  the  defendants'  derk,  made 
two  months  after  the  occurrence 
testiaed  to,  and  after  the  liability 
of  the  defendants,  if  any,  was  ^ed, 
were  inadmissible  to  charge  his 
principals.  ib 


ADVERSE  POSSESSION. 

Ab  against  a  reversioner,  there  cannot 
be  an  adverse  possession.  It  can 
only  eziat  as  against  a  person  enti- 
tled to  the  possession,  Garke  v. 
Bugka,  147 


AFFIDAVIT. 
See  Attachment,  1,  2. 

AGENT.     " 

See  Admissions. 

AGREEMENT. 

1.  An  agreement  for  the  sale  of  land 
by  the  plaintiff  to  the  defendant, 
recited  that  the  plaintiff's  father,  in 
1797,  granted  and  to  farm  let  to  J. 
W.  the  premises  agreed  to  be  con- 
veyed, and  that  the  plaintiff,  as  the 
devisee  of  his  father,  was  the  owner 
of  the  reversion  in  fee  simple  of  the 
same.  The  plaintiff  then  agreed 
that  he  would,  on  receiving  fVom  the 
defendant  $2000,  in  ten  annual  in- 
stallments with  interest,  give  him  a 
deed  of  the  fiirm,  with  warranty, 
saving  and  excepting  any  right  or 
title  existing  under  the  lease  to  J. 
W.  The  defendant  covenanted  and 
agreed  to  pay  the  $2000;  and  it 
was  mutually  agreed  that  the  de- 
fendant should  immediately  take 
possession  of  the  fhrm,  and  pay  the 
taxes.  In  an  action  brought  to  re- 
cover from  the  defendant  an  install- 
ment of  principal  and  interest ;  SIdd, 
that  both  parties  having  joined  in 
the  recital,  that  the  plaintiff  was  the 
owner  of  the  rnvrsum,  and  oOns^ 
quently  that  he  was  not  entitled  to 
the  inunediate  possession  of  the 
farm,  the  plaintiff  might  recover  the 
consideration  agreed  to  be  paid, 
without  showing  that  he  had  given 
the  defendant  poesession  of  the 
fkrm.     Clarke  v.  HugJUs^  147 
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2.  Held  also,  that  by  the  terms  of  the 
agreement  the  plaintiff  did  not 
covenant  to  give  or  deliver  possession, 
but  the  defendant  was  to  take  it; 
that  he,  and  not  the  plaintiff,  was 
to  be  the  actor.  ib 

8.  JSdd  further,  iimt  it  vna  no  defense 
to  the  action  to  alledge  that  there 
was  an  adverse  possession,  as  to  a 
part  of  the  farm,  without  stating; 
what  persons  were  in  possession,  or 
that  the  tenants  had  any  title,  or 
setting  forth  any  fkcts  showing  their 
possession  to  be  adverse.  ib 

4.  The  principle  is  well  settled  that 
where  a  special  contract  is  entered 
into,  which  is  entire,  for  the  sale 
and  delivery  of  property,  a  fhll  per- 
formance by  the  vendor  is  a  condi- 
tion precedent  to  his  right  of  action 
against  the  vendee,  for  the  price  of 
any  part  of  the  property  delivered 
under  the  contract.  PraU  v.  Gu' 
Uck,  297 

5.  Bat  when  by  the  terms  of  a  con- 
tract the  performance  by  one  party 
is  not  made  dependent  upon  a  prior 
performance  by  the  other,  the  prom- 
ises are  independent ;  and  each  may 
maintain  an  action  on  the  promise 
of  the  opposite  party,  in  case  of 
non-performance,  without  alledging 
or  proving  performance  by  him- 
self, ib 

6.  In  September,  1849,  the  plaintiff- 
and  the  defendant  entered  into  a 
contract  whereby  the  plaintiff  agreed 
to  sell  and  deliver  to  the  defendant 
a  quantity  of  lumber  at  S9  per  1000 
feet,  for  which  the  defendant  was 
to  pay  $800  by  the  Ist  of  December 
then  next,  and  for  the  balance  to 
give  two  promissory  notes,  payable 
in  June  and  October,  1850.  In  Octo- 
ber, 1849,  an  alteration  was  made 
in  the  contract,  by  which  the  de- 
fendant promised  that  if  the  plain- 
tiff would  go  on  and  deliver  the 
lumber,  be,  the  defendant,  would 
make  a  note  for  S500,  payable  in 
June,  1850,  and  send  it  to  the  plain- 
tiff, to  apply  on  the  contract;  to 
which  the  latter  assented.  The 
plaintiff  delivered  part  of  the  lum- 
ber, but  failed  to  deliver  the  resi- 
due, although  the  defendant  sent 
the  note  as  agreed.  In  an  action 
brought  npon   the   note,  by   the 


plahitiff,  hM,  that  the  note  befaig, 
upon  its  &ce,  an  absolute  uncondi- 
tional promise  to  pay  the  amount 
specified  in  it,  and  having  in  its 
terms  none  of  the  qualities  of  a 
conditional  agreement,  the  plaintiff 
could  maintain  an  action  thereon 
without  averring  or  proving  per- 
formance of  the  contract,  on  his 
part.  ih 

7.  A  consideration  past  and  executed, 
is  not  sufficient  to  uphold  an  as- 
sumpsit, unless  moved  by  a  prece- 
dent request.  CkikcU  v.  TVtm- 
bU,  502 

8.  An  implied  promise  does  not  differ 
from  an  express  promise,  except 
in  the  evidence  by  which  it  is 
proved.  ib 

See  Frauds,  Statute  op. 
Railroads,  12. 
Usury,  1,  2,  4. 
Vendor  and  Purcbaseb,  2. 


AMERICAN  ART  UNION. 
See  Rapflino  and  Lotteriis. 

APPEAL. 

1.  Where,  after  a  verdict  for  the 
plaintiff,  a  new  trial  was  granted 
by  this  court,  and  the  decision  was 
affirmed  by  the  court  of  appeals, 
that  court  deciding,  upon  the  mer- 
its, that  the  plaintiff  was  not  en- 
titled to  recover;   Held,  that  the 

.  judgment  of  the  appellate  court  was 
conclusive  in  the  particular  case, 
and  was  the  law  of  such  case.  And 
that  the  supreme  court,  upon  the 
cause  again  coming  before  it,  after 
the  second  trial,  had  no  power  to 
give  a  Judgment  for  the  plaintiff, 
unless  &e  case  had  been  substan- 
tially varied  by  some  new  evidence 
^  given  upon  the  second  triaL  Oree% 
'^  V.  Clark,  57 

2.  A  Judgment  of  affirmance,  in  an 
appellate  court,  should,  ip  the  ab- 
sence of  evidence  of  (U88ent,'b6 
held  an  affirmance  not  only  of  the 
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judgment,  but  of  the  precise  propo- 
sition decided  by  the  court  below. 

ib 


APPRAISAL. 
See  Bailroads,  1, 2,  8,  4,  5. 

APPRENTICE. 

1.  Where  the  parties  to  a  contract  for 
the  apprenticing  of  an  infant,  bound 
themselves,  w  far  as  it  was  in  their 
power  J  to  see  such  contract  fblfllled ; 
Heldf  that  it  was  the  intention  of 
the  parties  to  limit  their  respective 
obligations  to  their  legal  ability  to 
perform  their  several  undertakings ; 
and  to  be  bound  so  far  as  it  de- 
pended npon  their  own  acts,  or 
their  legal  control  over  the  minor, 
but  no  lUrther.  Van  Dam  v. 
Young,  286 

2.  But  where  the  minor,  thus  appren- 
ticed, left  and  abandoned  the  ser- 
vice of  bis.  master,  after  having  been 
in  his  employ  some  years,  under  the 
contract,  and  refused  to  work  for 
him  any  longer;  Beldf  in  an  action 
by  the  master,  against  the  father, 
for  such  breach  of  the  contract, 
that  the  defendant  was  bound  to 
do  what  he  had  the  legal  power  to 
do,  in  order  to  effect  the  return  of 
his  son;  and  that  an  allegation  in 
the  complaint  that  he  had  not  used 
any  endeavors,  and  reftised  to  do 
any  thing,  sufficiently  showed  a 
breach  of  his  obligation.  ib 


ARBITRATION  AND  AWARD. 

In  July,  1847,  the  relator  entered  into 
contracts  with  the  canal  commis- 
sioners, for  the  performance  of  work 
upon  the  Black  fiver  canal,  which 
contracts  contained  provisions  for 
the  appointment  of  arbitrators  to 
settle  and  determine  all  disputes 
which  might  arise,  under  such  con- 
tracts. In  July,  1861,  the  legisla- 
ture passed  an  act  to  provide  for  the 
the  settlement  of  the  claims  of  the  re- 
lator, on  his  canal  contracts,  where- 
by, the  c&nal  commissioners  were  re- 
quired,  upon  his  application,   to 

Vol.  Xm.  85 


cause  those  contracts  to  be  settled, 
and  his  claims  for  an  additional  al- 
lowance, &c.  and  all  other  claims 
for  compensation,  existing  under 
said  contracts,  above  what  had  been 
allowed  him,  to  be  investigated, 
tried  and  settled,  in  the  manner 
provided  in  the  oootracts.  The  act 
further  provided  that  the  amount 
of  the  award,  if  any,  should  be 
paid  by  the  canal  commissioners 
out  of  any  funds  provided  for  the 
construction  of  the  Black  river 
canal,  &c.  subject  to  their  order,  as 
for  unpaid  arrears,  upon  such  con- 
tracts. Arbitrators  having  been  ap- 
pointed according  to  the  provisions 
of  the  act,  they  made  an  award,  by 
which  they  found  due  to  the  relator 
S9048,33  for  work  done  under  the 
contracts,  and  connected  therewith, 
and  for  damages  growing  out  of  the 
contracts,  and  the  fUrther  sum  of 
$2088,95  for  his  counsel  and  wit- 
nesses, fees  of  arbitrat^ra,  &c. 
These  sums  the  canal  commis- 
sioners were,  by  the  terms  of  the 
sward,  required  to  pay  to  the  re- 
lator within  ten  days.  The  canal 
commissioner  having  charge  of  that 
division  of  the  canals,  made  his 
draft  upon  the  defendant,  as  audi- 
tor-of  the  canal  department,  for  the 
payment  of  the  sum  awarded ;  which 
draft,  accompanied  by  the  proper 
receipt,  was  presented  to  the  de- 
fendant, as  such  auditor,  on  the 
12th  of  March,  1862,  who  refused 
to  pay  the  same.  Copies  of  the  • 
contracts  had  been  filed  in  the 
comptroller's  office.  Held,  1.  That 
the  award  was  valid,  and  within 
the  terms  of  the  submission.  2. 
That  the  draft  upon  the  defendant 
was  valid,  although  signed  by  only 
one  canal  commissioner.  8.  That  it 
was  the  province  of  the  canal  com- 
missioners, and  not  of  the  auditor, 
to  determine  upon  the  validity  of 
the  award.  4.  That  it  was  the 
clear  duty  of  the  auditor  to  obey 
the  law,  and  pay  the  draft  ;'und 
that  it  was  a  proper  case  for  a  per- 
emptory mandaTfiMSf  directing  him 
to  do  so.  PeopUi  ex  rd,  Boward,  v. 
Newdl,  86 

See  Pabtnersbip,  8, 9. 


ASSIGNMENT. 
See  Debtor  and  Creditor. 
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ATTACHMENT. 


1.  Under  the  code,  the  sufficiency  of 
the  affidavits  on  which  an  attach- 
ment issned,  is  no  longer  a  jurisdic- 
tional qnestion.    Matter  of  Griswoldf 

412 

2.  Hence  an  attachment  will  not  he 
set  aside  on  motion,  upon  the  ground 
that  the  affidavits  on  which  the 
same  was  issued  did  not  set  fbrth 
facts  sufficient  to  give  the  officer 
jurisdiction.  ib 

3.  It  is  noW|  under  the  code,  a  mere 
question  of  regularity  in  issuing 
process,  in  the  progress  of  an  action, 
which  none  hut  a  party  to  the  action, 
iqjuriously  affected  by  it,  can  take 
advantage  of.  ib 

4.  The  proceeding  cannot  be  attacked 
and  reviewed  and  set  aside  in  a  col- 
lateral proceeding,  as  in  cases  where 
want  of  jurisdiction  in  the  first  in- 
stance is  alledged.  ib 

6.  The  issuing  of  an  attachment,  or 
attaching  property  under  it,  is  not 
the  coknmencement  of  an  action, 
but  is  a  mere  provisional  remedy. 
The  action  is  commenced  by  the 
irauing  and  service  of  a  summons,  ib 

6.  Where  an  attachment  is  issued  in 
this  state  against  the  estate  of  non- 
resident debtors,  all  the  creditors, 
whether  resideiU  or  n/yt^residtnt,  are 
entitled  to  participate  in  the  assets 
which  may  come  to  the  hands  of 
the  trustees,  for  distribution.  MaP- 
ter  of  Coaies  cmd  BUlard,  462 

7.  But  in  ac^ttsting  the  dividends,  due 
regard  is  to  be  had  to  any  assign- 
ment which  may  have  been  made 
by  the  debtors  under  a  foreign 
bankrupt  law ;  so  that  no  creditor, 
whether  here  or  abroad,  shall  re- 
cAve  more  than  his  equal  propor* 
tionate  share  of  the  entire  estate  of 
the  debtors,  wherever  it  may  be.  ib 


ATTORNEY. 

Where  the  authority  of  an  attorney  to 
appear  fbr  a  party,  in  a  Justice's  court, 
is  in  writing,  the  hand-writing  of 
the  client  may  be  established  pre- 


sumptively. Thus,  where  letters 
were  directed  by  the  attorney  to  the 
client,  at  the  residence  of  the  latter, 
in  relation  to  the  subject  matter  of 
a  suit,  and  several  answers  were  re- 
ceived by  him  indue  course  of  mail, 
purporting  to  be  signed  by  the  client, 
all  in  the  same  hand-writing  and 
dated  at  his  residence,  which  let- 
ters contained  a  general  authority 
to  the  attorney  to  take  such  steps, 
legal  or  otherwise,  as  he  might  deem 
advisable,  for  the  recovery  of  the 
debt;  Edd^  the  authority  was  suffi- 
ciently proved.    Busk  v.  MUUr,  481 

£te  OVERSBBRS  OP  THE  PoOR,  1,  2,  8,4. 


B 

BILLS  OF  EXCHANGE. 

F.  H.  drew  a  bill  of  exchange  in  the 
following  form:  "  S6000.  Utica, 
January  20, 1851.  Five  months  af- 
ter date  pay  to  the  order  of  F.  H. 
five  thousand  dollars,  value  received, 
and  charge  the  same  to  the  account 
of  (signed)  F.  H.  agt  Clayville 
Mills.'^  This  was  directed  "To  E. 
C.  H.  Esq.  of  New- York,"  and  indors- 
ed "  F.  H.  Utica,  T.  P.  B.  Utica." 
The  defendant,  as  the  agent  of  the 
holders,  presented  the  bill  to  the 
drawee  for  acceptance,  who  wrote 
across  the  face  thereof,  ^*  Accepted, 
payable  at  Am.  Ex.  Bankt  ClaymBe 
Mills,  by  E,  a  H.  TVeas."  The 
Clayville  Mills  was  a  corporation 
doing  business  at  C.  in  the  county 
of  Oneida.  Held  that  the  accept- 
ance not  being  according  to  the 
tenor  of  the  bill,  the  defbndanta 
should  have  treated  the  bill  as  dis- 
honored, and  given  notice  of  non- 
acceptance  to  the  indorsers;  and 
that  for  neglecting  to  do  so,  in  con- 
sequence of  which  the  indorsers 
were  discharged,  the  defendants 
were  liable  to  the  holders.  Walier 
Y.BaaUtof(beSUUeofNe»^Ycrk,eSl^ 


CANAL  REVENUE  CEBTIFICATES. 
Su  Constitutional  Law,  1, 2. 
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CANALS. 

See  Arbitration  and  Award. 
Constitutional  Law. 
Mandamus. 


CASES  OVERRULED,  &c. 

1.  Burgess  v.  MerriU,  (4  Ttmnt.  468,) 
reyiewed  and  overruied.  Siocum  v. 
Hooker,  630 

2.  Cvlver  v.  Haslam,  (7  Barb.,  814,) 
approved.    De  Wilt  v.  Barley,    560 

3.  Gould  V.  Hitf,  (2  Bm,  62B,)  OTcr- 
raled.     Parsons  v.  MonUath,       353 

4.  (Frier  v.  The  Phenix  Ins.  Co.  (18 
John.  451,)  overruled.    Mathews  v. 

,    Howard  Ins.  Co.  234 

6.  Morgan  v.  Avery,  (7  5ari.  666,)  ap- 
proved.   Mailer  of  Griswold,       412 

6.  fij»ar  V.  WardeU,  (1  C/77?««.  144,) 
commented  upon,  and  distinguished 
from  this  case.    HaU  v.  Kellogg,  603 


CERTIFICATE. 

S»  Constitutional  Law,  2. 
Deed,  2,  8. 


CHATTEL  MORTGAGE. 

1.  It  is  well  settled  that  in  the  case  of 
a  chattel  mortgage,  the  question 
whether  the  mortgage  was  g:iven 
for  a  valuahle  consideration,  in  good 
faith,  and  without  an  intent  to  de- 
fraud creditors,  is  one  for  the  Jury, 
and  cannot  be  taken  from  them. 
Bishop  V.  Cook,  826 

2.  Where,  the  office  of  town  clerk 
being  vacant,  a  person  who  had 
charge  of  the  office,  received  a 
chattel  mortgage  brought  to  the  of- 
fice to  be  filed,  indoned  it  '*  Filed 
Oct.  20, 1846,"  and  placed  it  among 
the  chattel  mortgages  in  the  office ; 
Held,  that  this  was  a  valid  filing  of 
the  mortgage,  within  the  meamne 
of  the  statute.  w 

8.  In  August,  1848,  B.  bought  of  the 
plaintitfa  stock  of  goods  in  a  store 


then  occupied  by  the  plaintiff.  The 
value  of  the  goods  was  over  $2000, 
which  B.  was  to  pay  at  the  rate  of 
SlOO  a  month,  until  the  whole  a- 
mount  was  paid.  Notes  were  given 
by  B.  for  the  several  payments,  and 
a  mortgage  of  the  goods  was  also 
given  by  him  to  the  plaintifl;  to  se- 
cure the  payment  of  the  notes; 
which  mortgage  was  renewed  Aog. 
14, 1849.  The  mortgage  containwl 
provisions  that  in  case  of  non-pay- 
ment, Ac.  the  mortgagee  might  en- 
ter the  premises  of  the  mortgagor, 
and  take  and  sell  the  goods,  &c. ; 
but  that  until  defkult  in  payment, 
the  mortgagor  should  continue  in 
possession  of  the  goods,  and  the  frill 
and  freu  ei\joymentof  the  same,  un- 
less he,  or  some  other  person,  should 
attempt  to  sell,  assign,  secrete,  re- 
move, or  otherwise  dispose  of  them, 
in  which  case  the  mortgagee  was  to 
be  at  liberty  to  take  possession 
thereof,  &c.  A  schedule  of  the 
goods  was  annexed  to  the  mortgage, 
at  the  end  of  which  was  the  follow- 
Ing  clause :  *'  Together  with  all 
other  articles  mentioned  and  speci- 
fied in  a  bill  of  sale  this  day  exe- 
cuted by  the  party  of  the  second 
part  to  the  said  party  of  the  first 
part ;  and  to  include  also  all  other 
articles  of  a  like  nature,  which  may 
be  put,  or  which  may  be,  in  said 
store  whenever  said  party  of  the 
second  part  may  be  entitled  to  en- 
force the  within  mortgage;  said 
party  of  the  first  part  not  to  sell  any 
of  the  said  goods  upon  credit.  If 
any  of  the  said  goods  are  sold  upoti 
credit,  that  shall  be  sufficient  caxiso 
of  forfeiture  of  the  within  mortgage 
and  entitle  said  £.  (the  mortgagee) 
to  treat  the  same  accordingly,  at  his 
election."  After  the  execution  of 
the  mortgage,  B.  took  possession  of 
the  goods  mortgaged,  and  continued 
the  business  in  the  store  previously 
occupied  by  the  plaintiff,  adding  to 
the  stock  from  time  to  time,  by  pur- 
chases made  of  other  persons,  and 
paying  the  notes  as  they  became 
due,  out  of  the  sales  of  the  goods. 
On  the  4th  of  October,  1849,  the 
goods  in  the  store  were  leviend  on 
by  the  defendant,  as  sheriff,  upon 
executions  in  favor  of  creditors  of 
B.  Held,  that  the  schedule  of  prop- 
erty, annexed  to  the  mortgage,  must 
be  taken  as  a  part  of  the  mortgage, 
and  as  qualifying  its  effect;  and  that 
taking  both  papers  together,  they 
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showed  upon  tbeir  faco  a  transac- 
tion which  was  illegal,  and  could 
not  be  sustained.    EdgeU  v.  Hart^ 

881 

4.  Hdd  also,  that  tne  goods  were  liable 
to  seizure  and  sale  on  executions 
against  B.,  the  mortgagor,  in  favor 
of  his  creditors,  notwit^tanding  the 
mortgage.  id 

6.  Wliere  the  illegality  of  a  transac- 
tion stands  out  upon  its  face,  upon 
the  very  papers  under  which  the 
plaintiff  claims  title,  it  becomes  a 
question  of  the  legal  construction 
of  the  papers ;  and  upon  that  ques- 
tion there  is  nothing  to  submit  to 
the  jury.  ib 


6.  A  provision,  in  a  chattel  mortgage, 
giving  to  the  mortgagor  the  right  of 
selling  the  goods  mortgaged — pro- 
vided he  soils  for  ready  pay — with- 
out restriction  as  to  prico  or  quan- 
tity, and  without  being  under  obll« 
gation  to  apply  the  proceeds  to  the 
payment  of  the  mortgagee,  or  any 
other  creditor,  renders  the  mortgage 
void,  as  against  creditors.  ib 

7.  Chattel  mortgages  are  regarded 
with  suspicion,  and  ought  never  to 
be  held  valid,  where  the  object  ap- 
pears to  be  any  thing  beyond  a  fair 
bona  fide  security  for  a  just  debt. 
That  is  their  only  legitimate  object 
and  office.  Benefit  to  the  mortgagor 
is  no  part  of  their  theory.  Per 
Welles,  J.  ib 

8.  Under  our  present  system  of  admin- 
istering law  and  equity,  a  mortgagor 
of  personal  property,  or  those  stand- 
ing in  his  shoes,  can,  when  sued  for 
the  property  mortgaged,  claim  the 
right  to  redeem,  in  his  defense  to 
that  suit;  and  where  he  has  not 
been  foreclosed,  he  may  mitigate 
the  recovery  against  himself,  by  re- 
ducing the  judgment  to  the  amount 
actually  due  on  the  mortgage.  fTwt- 
man  v.  Judsoti,  629 


CODE. 
See  Attachment,  1. 


COMMON  CABRIEBS. 


1.  When  the  consignee  is  the  general 
owner  of  the  goods,  or  when,  by  the 
delivery  of  the  goods  to  the  carrier, 
the  property  vests  in  the  consignee, 
it  is  an  inference  of  law,  and  not  a 
presumption  of  fact,  that  the  con- 
tract for  the  safe  carriage,  is  between 
the  carrier  and  consignee,  and  con- 
sequently the  latter  has  the  legal 
right  of  action;  and  this  notwith- 
standing the  freight  is  to  be  paid  by 
the  consignor  and  not  by  the  con- 
signee. Per  W.  F.  Allem,  J.  Greeti 
V.  Oark,  67 

2.  By  a  written  contract  between  the 
plaintiff  and  W.  and  C.  the  plaintiff 
agreed  to  receive  from  the  latter  at 
CSwego,  certain  quantities  of  salt, 
and  deliver  the  same  at  the  several 
ports  on  the  upper  lakes,  including 
1000  barrels  at  Lower  Sandusky, 
free  of  storage  at  Oswego,  and  to 
risk  the  same  against  the  dangers 
of  the  navigation  or  otherwise,  at  a 
specified  price  per  barrel,  to  be  paid 
by  W.  and  C.  The  plaintiff,  in  exe- 
cution of  this  contract,  employed 
the  defendants  to  transport  625  bar- 
rels of  salt  from  Oswego,  and  deliver 
the  same  to  R.,  W.  and  C.  at  Lower 
Sandusky,  for  a  specified  freight  to 
be  paid  by  the  plaintiff  on  the  return 
of  the  consignees'  receipt.  In  an 
action  by  the  plaintiff  against  the 
carriers,  for  negligence  in  not  deliv- 
ering the  salt,  it  appeared  that  a 
former  suit  had  been  brought  by  the 
consignees,  against  one  of  the  car- 
riers, for  the  same  salt,  and  a  verdict 
found  for  the  defendant.  Hdd,  that 
the  plaintiff  ^vas  but  the  bailee  of 
the  general  owners,  who  retained 
their  property  in  the  salt ;  that  the 
owners  might  maintain  an  action 
against  the  carriers;  and  that  they 
having  brought  an  action,  the  right 
of  the  plaintiff  to  sue  was  gone. 
Pratt,  J.  dissented.  ib 

8.  The  defendants,  being  common  car- 
riers on  the  Erie  canal,  betwepn  Al- 
bany and  Buffalo,  and  oconpying  a 
warehouse  on  the  pier  at  Albany, 
their  agent  in  New- York  received 
goods  there,  belonging  to  the  plain- 
tiff, and  gave  a  receipt  or  shipping- 
bill  therefor,  in  the  name  of  the 
defendants,  by  which  they  agreed 
to  transport  the  goods  to  Brighton 
Locks,  "the  danger  of  the  lakes. 
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of  fin t  Ac.  and  acts  of  Providence 
excepted."  The  goods  reached  Al- 
bany on  the  morning  of  Angnst  17; 
1848,  and  were  taken  from  the  tow- 
boats  into  the  defendants'  warehouse 
on  the  pier.  On  the  same  day  a  fire 
originated  in  the  city  of  Albany,  by 
some  accident,  a  quarter  of  a  mile 
ft'om  the  defendants'  warehouse. 
The  wind  increased  and  carried  the 
flames  to  a  great  distancb.  The 
warehouse  was  consumed,  and  the 
plaintiff's  goods,  l^ing  removed  by 
the  defendants'  agent  into  a  canal 
boat  in  the  basin,  were  destroyed 
by  the  fire.  Held^  1.  That  the  loss 
was  produced  by  natural  causes,  and 
not  by  inevitable  accident,  or  the 
act  of  God.  2.  That  the  defendants 
sustained  the  relation  of  common 
carriers  of  the  goods,  at  the  time 
the  fire  broke  out,  and  when  the 
goods  were  destroyed ;  and  that  the 
rules  of  law  incident  to  that  relation 
applied  to  them.  8.  That  the  de- 
fendants had  a  right  to  circumscribe 
or  limit  their  common  law  liability 
as  common  carriers,  by  agreement ; 
and  that  having  expressly  excepted 
the  ris^j^f  loss  by  fire^  they  were 
not  liable  for  the  value-of  the  goods. 
Pearsons  v.  MonUalki  353 

4.  Goods  belonging  to  the  plaintiff 
were  received  at  the  city  of  New- 
York  by  the  defendants,  who  were 
common  carriers  on  the  Hudson 
river  between  Albany  and  New- 
York,  to  be  carried  by  them  to  Al- 
bany and  there  delivered  to  A.,  the 
agent  of  a  line  of  boats  on  the  Erie 
canal.  The  goods  were  put  on  board 
a  barge  of  the  defendants,  at  New- 
York,  and  taken  to  Albany,  where 
they  arrived  on  the  morning  of  the 
17th  of  August,  1848.  A  portion  of 
them  were  unloaded  fVom  the  barge, 
and  put  into  a  float  in  the  Albany 
basin,  belonging  to  the  defendants, 
which  was  a  stationary  floating  craft, 
kept  for  the  purpose  of  receiving 
goods  brought  up  the  river,  and 
from  which  goods  were  reshipped 
into  canal  boats,  to  be  taken  west. 
While  the  goods  were  in  the  process 
of  being  passed  firom  the  barge  to 
the  float,  and  before  they  were  de- 
livered to  A.,  they,  together  with 
the  barge  and  float,  were  destroyed 
by  a  flre  which  originated  in  the 
city  of  Albany,  and  afterwards 
spread  to  the  piers  and  shipping. 
Hddt  that  the  defendants,  having 


contracted  to  deliver  the  goods  to 
A.  at  Albany,  they  continued  to  hold 
the  relation  of  common  carriers  until 
the  goods  were  so  delivered,  or  un- 
til a  reasonable  time  should  have 
elapsed  after  notice  to  A.  of  their 
arrival,  and  an  offer  to  deliver ;  and 
that  they  were  liable  for  their  valne. 
MiUer  v.  T%e  Steam  Navigation 
Company  f  861 

5.  Beld  a2sOf  that  the  defendants  were 
not  to  be  treated  as  warehouseTtien 
of  the  goods,  after  the  arrival  of  tho 
barge  at  the  pier  at  Albany.  That 
they  had  no  right  to  warehouse  the 
goods,  except  in  case  of  the  ab- 
sence of  A.,  or  his  refusal  or  neglect 
to  receive  them,  after  notice.        ib 

6!  Held  further,  that  it  was  not  such  a 
case  of  inevitable  accident  as  to  ex- 
cuse the  carriers  fVom  their  common 
law  liability  for  the  loss  of  the 
goods.  ^  ib 

See  Judgment. 


COMMON  SCHOOLS. 

1.  The  act  of  March  7, 1848,  which  de- 
clares that  '*  the  orphan  asylum  so- 
tieties  of  the  city  of  Brooklyn  shall 
participate  in  the  distribution  of 
the  school  moneys  raised  in  said  dty, 
in  proportion  to  the  number  of  chil- 
dren between  the  ages  Of  four  and 
sixteen  who  have  been  under  the 
charge  of  said  society  during  the 
past  year,  and  instructed  in  such 
manner  as  is  usual  in  common 
schools ;  and  shall  hereafter  be 
annually  entitled  to  such  distribu- 
tive share,  in  the  same  manner  apd 
to  the  same  extent  as  is  now  or 
sh&ll  be  provided  in  respect  to  the 
common  schools  of  said  city,"  did 
not  intend  to  bestow  upon  the  asy- 

.  lum  societies  a  share  of  the  moneys 
arising  fVom  the  revenues  of  the 
common  school  fund.  Bbown  J.  dis- 
sented. The  People,  ex  rel.  The  So- 
man Catholic  Orphan  Asylum  v.  Board 
of  Education,  400 

2.  If  such  were  the  design  of  the  stat- 
ute it  would  be  in  conflict  with  the 
9th  article  of  the  constitution,  which 
provides  that  the  capital  of  the  com- 
mon school  f\ind  shall  be  inviolate, 
and  that  the  revenue  thereof  shall 
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be  applied  to  the  sapport  of  common 
schools,  ib 

3.  The  operation  of  the  statute  is  con- 
fined to  that  portion  of  the  moneys 
which  is  raised  for  the  support  of 
schools  by  tax  upon  the  property 
of  the  city  of  Brooklyn.  tb 

4  The  schools  maintained  by  the  Bo- 
man  Catholic  Orphan  Asylum  Soci- 
ety of  the  city  of  Brooklyn  are  not 
"  common  schools"  within  the  mean- 
ing of  the  constitution.  ih 


.    CONDITION. 
Sue  Will,  8,  9,  10. 

CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature  passed 
July  10, 1851,  entitled  "  An  act  to 
provide  for  the  completion  of  the 
Erie  canal  enlargement,  and  the 
Cfenesee  valley  and  Black  river  ca- 
nals," is  inoperative  and  void,  as 
being  repugnant  to,  and  in  violation 
of,  the  provisions  of  the  7th  article 
of  the  constitution.  Rodmdn  v. 
Manson^  68, 188 

2.  And  the  certificates,  called  "  canal 
revenue  certificates,"  issued  by  the 
comptroller,  under  and  by  virtue  of 
the  second  section  of  that  act,  are 
wholly  null  and  void,  and  without 
any  pecuniary  value.  tb 

8.  Money  advanced  to  a  state,  at  its 
own  request,  and  applied  to  its  own 
use,  upon  a  written  contract  that  it 
shall  be  repaid,  with  the  interest, 
fVom  the  proceeds  of  the  sales  of 
its  public  domain,  or  fVom  the  pro- 
ceeds of  any  other  specific-  branch 
of  its  revenue,  and  fh)m  no  other 
source  whatever,  creates  a  dtbt,  with- 
in the  legal  as  well  as  the  Tmiversa'l 
sense  of  the  term.  Per  Brown,  J.  ib 

4.  Whether  the  obligation  to  repay,  in 
such  a  case,  is  general  or  special — 
whether  the  contract  is  to  pay  fVom 
one  or  fW>m  all  the  resources  at  the 
command  of  the  state — \t  cannot  be 
regarded  otherwise  than  as  one  that 
imposes  a  duty,  and  creates  a  debt. 


5.  Powers  and  tnuts  to  be  exeonteA 
at,  or  after,  a  given  time,  eanDOtbe 
legally  executed  bef<|re  the  time. 
TTpon  this  principle  the  legislature 
cannot  assume  to  execute  the  trust 
confided  to  it  by  the  people  in  re- 
gard to  the  completion  of  the  canals, 
and  the  implication  of  the  canal  rev- 
enues in  anticipation  of  the  time  ex- 
pressly designated  in  the  constitu- 
tion which  createl  the  power  and 
confers  the  trust  ih 

See  Common  Schools,  1. 


COVKNANT. 

1.  The  assignee  of  convenanis  of  war- 
ranty and  for  quiet  enjoyment,  who 
has  been  legally  daomified  by  the 
ouster  of  his  tenants  or  assignees, 
may  maintain  an  action  against  the 
original  grantor.  But  he  must  first 
make  satisfaction  upon  his  own  cov- 
enant, to  the  persons  evicted.  Bax- 
ter V.  Riferss,  267 

2.  In  an  actiojir%.  M:]^  assignee, 
against  the  graBftoc^flMhe  cove- 
nants of  Warrantyv  4v:;3VK  l^s  pro- 
ducing the  record  6^  a  Judgment  in 
ejectment,  against  his  tenants  for 
the  recovery  of  the  land  conveyed, 
and  proving  the  payment  by  him  of 
the  costs  of  the  suit,  he  \a  prima  fade 
entitled  to  recover  back  the  purchase 
money  paid,  interest  upon  it  for  six 
years,  and  the  costs  of  the  suit,     ib 

S.  This  is  the  measure,  and  the  only 
measure,  of  the  damages.  In  no 
event,  unless  there  be  a  special 
covenant  to  that  efiect,  can  the  an- 
nual value  of  the  land,  or  the  mesne 
profits  recovered  against  the  party, 
be  resorted  to,  to  fix  the  measure 
of  damages.  ib 

4.  In  such  an  action,  proof  by  the  de- 
fendant that  after  the  eviction  of 
the  plaintiff  the  latter  had  by  a  sec- 
ond action  of  ejectment  recovered 
possession  of  the  premises,  and  ever 
since  enjoyed  the  sam%pMier  bis 
original  tiUe,  will  notjSbtuto  a 
complete  defense,  or  barCe  plain- 
tiff of  his  right  of  recovery  upon  the 
covenants  in  his  deed.  ib 


5.  In  such  a  case  the  rcetoration  of  tiie 
premises  goes  in  mitigation  of  tbe 
damages,  merely,  and  does  not  work 
a  complete  satisfaction.  ib 
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fk  Where  a  grantee  of  premises  leases 
Ibe  same  to  third  persons,  who  are 
sabsequently  evicted  by  a  person 
claiming  under  a  paramount  title, 
the  grantee^s  right  of  action  against 
the  grantor,  upon  the  covenants  of 
warranty  and  for  quiet  enjoyment, 
contained  in  his  deed,  depends  en- 
tirely upon  the  question  of  his  lia- 
bility to  respond  to  the  persons 
evicted.  If  he  has  made  satisfac- 
tion to  them,  without  being  under 
any  legal  obUgaUon  to  do  so,  this 
will  not  give  him  a  right  of  action 
agahist  the  grantor.  ib 

7.  It  is  only  upon  a  breach  of  his  cov- 
enant to  his  lessees,  and  payment 
of  damages  consequent  thereon, 
that  the  grantee  has  the  right  to  go 
•back  and  maintain  an  action  upon 
a  covenant  in  his  deed .  ib 

8.  Accordingly,  where  the  lease  under 
which  the  persons  evicted  held  the 
premises  was  a  lease  or  agreement 
for  five  years,  not  under  seal,  with- 
out any  express  covenant  in  it,  or 
the  terms  grant  or  demise^  or  any 
word  importing  a  covenant^  Held^ 
that  moneys  paid  by  the  lessor  to 
the  lessees,  upon  their  eviction, 
could  not  be  recovered  back  in  an 
action  by  him  against  the  grantor,  ib 


D 

DAMAGES. 

In  an  action  for  breach  of  a  marriage 
promise,  the  loss  of  the  plaintiff's 
health  is  not  the  direct,  natural,  and 
necessaiy  consequence  of  a  breach 
of  the  contract ;  and  proof  thereof 
is  inadmissible,  unless  such  dam- 
ages are  specially  claimed  in* the 
complaint  Parker,  P.  J.  dissented. 
Bed€a  V.  P&wdl,  188 

8e€  Covenant,  2,  8,  6. 


DEBTOR  AND  OBEDITOR. 

1.  It  was  not  the  intention  of  the  non- 
Imprisonment  act  to  give  to  the  cred- 
itor upon  whose  complaint  a  debtor 
is  arrested,  under  its  provisions,  the 
benefit  of  the  assignment  which  the 


debtor  may  elect  to  make,  to  the 
exclusion  of  all  other  creditors  of 
the  same  degree.    HaU  v.  Kellogg^ 

603 

2.  The  legislature,  having  abolished 
the  remedy  by  arrest  and  imprison- 
ment, as  to  a  certain  class  of  credi- 
tors, intended  the  new  remedy  as  a 
substitute ;  and  in  case  it  resulted 
in  an  assignment,  that  all  the  cred- 
itors whose  right  to  arrest  and  im- 
prison had  been  abolished,  and  who 
had  instituted  a  suit  or  recovered  a 
judgment  or  decree  should  share  in 
the  distribution  of  the  debtor's  prop- 
erty.   MuLLETT,  J.  dissented.        ib 

8.  Consequently  a  judgment  creditor, 
who  makes  a  demand  upon  his 
debtor,  to  apply  rights  of  action  to 
the  payment  of  his  debt,  and  upon 
the  debtor's  refusal  applies  for  and 
obtains  a  warrant  to  arrest  him,  be- 
fore other  judgment  creditors  have 
taken  similar  steps,  does  not  there- 
by acquire  a  right  to  have  his  whole 
debt  first  paid.  But  the  debtor's 
property  in  the  hands  of  the  as- 
signee is  to  be  distributed  among 
all  the  creditors  who  have  instituted 
a  suit  or  recovered  a  judgment  or 
decree,  jirOj  rata.  Mdllett,  J.  dis- 
sented, ib 


DECLARATIONS. 
See  Admissions. 

DEED. 

1.  The  conveyance  of  a  mairled  wo- 
man can  only  become  operative, 
upon  l^r  acknowledgment  of  the 
execution  thereof,  on  a  private  ex- 
amination before  a  proper  officer, 
duly  certified  by  him.  And  her 
acknowledgment,  before  an  ofltoer, 
of  the  execution  of  a  deed,  by  her, 
cannot  be  established  by  parol. 
Elvjood  V.  Klocki  GO 

2.  Accordingly,  hdd,  that  where  a  cer- 
tificate of  acknowledgment  of  the 
execution  of  a  deed  by  a  married 
woman  was  delbctive,  such  ao- 
knowledginent  could  not  be  proved 
by  examining  the  officer  as  a  wit- 
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nessi  after  his  term  of  office  hod 
expired.  ib 

8.  A  deed  cannot  be  recorded,  upon 
parol  proof  of  its  proper  acknowl- 
edgment ;  neither  can  the  estate  of 
a  married  woman  pass,  by  her  con- 
voj-ance,  upon  parol  evidence  of  her 
acknowledgment  of  the  execution. 
Without  a  proper  certiJiccUe  of  her 
acknowledgment,  her  deed  cannot 
take  effect  for  any  purpdbe.  ib 

4.  In  an  action  to  set  aside  a  deed 
executed  by  E.  to  0.  S.,  in  trust  for 
the  benefit  of  M.  S.  and  her  chil- 
dren, on  the  ground  that  it  was 
fraudulent  and  void  as  against  the 
plaintiffs,  who  were  judgment  cred- 
itors of  E.,  the  judge  found  the  fol- 
lowing facts :  That  E.  was  married 
to  M.  S.  in  1834,  she  supposing  him 
to  be  a  single  man,  and  that  they 
cohabited  together  as  man  and  wife 
from  that  time  until  shortly  before 
the  execution  of  the  deed,  in  Au- 
gust, 1848;  when  it  was  discovered 
that  E.  had  a  former  wife  then  liv- 
ing, in  Ireland,  to  whom  he  was 
married  in  1826;  that  M.  S.  then 
separated  from  £.,  and  had  not 
since  lived  with  him  as  his  wife, 
but  had  lived  upon  the.  premises  \ 
conveyed,  with  her  children;  that  j 
while  she  lived  with  E.,  fVom  1834 
to  1848,  she  did  all  the  work  of  his 
family,  and  brought  up  his  children, 
without  any  assistance;  and  that 
the  deed  was  not  executed  to  hin- 
der, delay  or  defraud  creditors,  nor 
with  a  view  to  future  illicit  inter- 
course, but  with  the  sole  intent  to 
compensate  M.  S.  for  services  pre- 
viously rendered  to  E.  It  also  ap- 
peared that  the  value  of  the  land 
conveyed  did  not  exceed  S800,  and 
that  the  annual  income  was  less 
than  $100.  Hdd,  that  the  deed  was 
valid;  it  having  a  sufficient  moral 
and  legal  consideration  to  support 
it.    FHiows  V.  Emperor,  92 

5.  Held  also,  that  it  was  no  objection 
to  the  deed  that  the  only  consid- 
eration expressed  therein  was  a 
money  consideration.  ib 

6.  Hdd  furUueTj  that  the  deed,  al- 
though in  trust  for  the  benefit  of 
M.  S.  and  her  heirs,  was  not  void  for 
uncertainty.  That  the  whole  legal 
and  equitable  title  passed  to  M.  S. 
by  the  47th  section  of  the  title  of 


the  revised  statutes  relative  to  uses 
and  trusts,  and  was  immediately 
turned  into  a  legal  estate.  ib 

7.  In  a  suit  in  chancery  to  set  aside 
two  certain  deeds,  purporting  to 
have  been  made  by  the  same 
gi-antor,  on  the  same  day,  a  feigned 
issue  was  awarded  by  the  chancel- 
lor to  determine  the  validity  of  said 
deeds,  and  the  jury  found  in  fkvor 
of  the  validity  of  both  deeds.  The 
chancellor  granted  a  new  trial,  so 
far  as  related  to  one  of  the  deeds, 
and  denied  it  as  to  the  other.  The 
jury,  on  the  second  trial,  having 
found  against  the  validity  of  the 
deed,  the  authenticity  of  which  was 
contested  before  them,  it  was  hdd, 
that  on  a  motion  by  the  defendants 
to  set  aside  the  last  verdict,  the 
court  would  not  entertain  a  cross- 
motion  on  the  part  of  the  plaintiff 
to  set  aside  the  other  deed  which 
had  been  established  on  the  first 
trial.    Lansing  v.  Russell,  510 

8.  A  bill  filed  to  set  aside  a  deed,  be- 
ing dismissed  upon  the  merits,  ope- 
rates as  a  confirmation  of  the  deed, 
and  is  conclusive  upon  the  parties 
and  all  claiming  under  them.         ib 

9.  A  deed  in  the  nature  of  a  testa- 
mentary instrument,  purporting  to 
be  signed  by  his  mark  by  the 
grantor,  who  at  the  date  of  the 

.  deed  was  in  his  90th  year,  partly 
deaf  and  nearly  blind,  and  who  was 
laboring  under  a  disease  which  ren- 
dered him  nearly  helpless,  and 
which  deed  was  in  the  hand-writing 
of  the  husband  of  the  grantee,  and 
witnessed  only  by  her  son,  and 
which  recited  in  the  body  of  it  that 
the  object  of  the  deed  was  to  place 
the  grantee  upon  a  footing  of  equal- 
ity with  the  other  children  of  the 
grantor,  requires  for  its  support 
something  more  than  the* proof  of 
the  subscribing  witness  that  he  saw 
it  executed  by  the  grantor.  ib 

10.  S.  owning  a  lot  of  larfd,  granted 
to  R.  an  adjoining  lot,  with  the 
right  to  use  for  a  paper  mill,  water 
conveyed  in  a  race-way  across  the 
lot  of  S. ;  B.  covenanting  that  the 
water  should  be  used  for  no  ctAer 
purpose.  Held,  that  the  owner  of 
the  B.  lot  could  not  convert  the  pa- 
per mill  into  a  coUon  miU^  and  still 
retain  tho  easement;  but  that  a 
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purehaser  of  S/s  lot  under  a  mort- 
gage foreclosure,  could  restrain  him 
to  the  U06  of  the  water  for  a  paper 
null  only.     Wells  v.  Chayman,     6G1 

See  COYENANT,  7. 

Lease,  2,  8,  4. 


DOWER. 

1.  The  rule  that  dos  de  dote  peie  non 
debet,  is  only  applied  when  dower  is 
actually  assigned.  If  no  dower  is 
assigned  to  the  widow  of  the  person 
first  seised,  the  principle  is  not  ap- 
plicable.   Elwood  Y.  Klocky  60 

2.  The  widow  of  the  person  first  seis- 
ed, must  be  actually  endowed,  in 
order  to  restrict  the  widow  of  the 
person  last  seised  to  dower  of  the 
remainder  of  the  estate.  ib 

3.  And  if  the  widow  of  the  first  ten- 
ant releases  her  dower,  before  the 
same  has  been  assigned  to  her,  her 
release  will  operate,  not  as  an  as- 
signment of  dower  to  the  widow, 
nor  as  a  couYeyanoe  of  it  to  the 
grantee,  but  as  an  extinguishment 
of  her  right  of  dower.  Such  re- 
lease will  not  afiect  the  claim  to 
dower  of  the  widow  of  a  subsequent 
grantee  of  the  premises.  id 

4.  When  a  testamentary  disposition 
in  favor  of  the  wife,  by  the  hus- 
band, is  not  expressed  to  be  in  lieu 
of  dower,  she  is  not  put  to  her 
election,  unless  the  terms  and  pro- 
visions of  the  will  be  totally  incon- 
sistent with  her  claim.  Lasker  y. 
Lasker,  106 

6.  The  presumption  is,  that  a  bequest 
is  intended  as  a  bounty,  unless  the 
contrary  appears,  expressly,  or  by 
necessary  implication.  ib 

6.  The  claim  of  dower  is  always  fk- 
Yored.  '  ib 

7.  When  the  testamentary  proYision 
in  favor  of  the  wife  is  of  shorter 
continuance  than  the  estate  in  dow- 
er, and  is  charged  with  a  burthen, 
her  acceptance  of  it  is  no  bar  to  her 
dower.  id 

Vol.  XIIL  86 


E 

EJECTMENT. 


An  action  to-  recover  tho  possession 
of  real  estate,  and  damages  for 
the  withholding  thereof,  cannot  be 
maintained  against  persons  who  aro 
not  in  possession  of  the  premises, 
and  who  never  have  been  in  pos- 

.  session,  nor  received  the  rents  and 
profits,  since  tlie  plaintiff*  acquired 
an  interest  therein.  Van  Home  v. 
Eversoih,  626 


ELECTION, 
fife*  Dower,  4,  6. 

EMIGRANT  PASSENGERS. 

1.  Upon  giving  a  bond,  of  the  tenor 
and  description  specified  in  the  7th 
section  of  the  act  of  April  11, 1848, 
for  the  protection  of  emigrants,  any 
citizen  having  an  office  for  the 
transaction  of  such  business  is  en- 
titled to  a  license  authorizing  him 
to  exercise  the  vocation  of  booking 
emigrant  passengers,  as  a  matter 
of  legal  right.  The  People,  ex  ret. 
Osterhouti  Y.  Perrp,  206 

2.  It  is  for  the  mayor  to  whom  appli- 
cation for  a  license  is  made,  to  de- 
cide whether  the  bond  ofiered  is 
satisfactory;  but  if  it  is,  upon  the 
execution  and  delivery  of  such  a 
bond,  and  the  payment  of  the  li- 
cense fee,  the  mayor  has  no  alter- 
native, but  to  grant  the  license,  and 
if  he  riefhses  it,  a  perempUny  man- 
damus may  be  issued.  ib 


•     EQUITT. 

See  Injunction. 

ESTOPPEL. 

The  rule  as  to  estoppela  i»  pais,  as 
well  as  those  by  deed,  is  that  both 

'  parties  must  be  bound,  if  either. 
Cokoes  Company  v.  Goss,  137 

See  MoHTGAQE,  1,  2. 
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EVIDENCE. 


1.  A  witness  called  to  prove  or  dis- 
prove the  genuineness  of  a  paper, 
by  testifying  to  his  belief,  mnst 
have  acquired  a  knowledge  of  the 
general  character  of  the  hand-writ- 
ing of  the  party,  in  some  manner 
recognized  by  law,  and  must  speak 
from  knowledge  thus  acquired. 
Boyle  V.  Colman,  42 

2.  In  an  action  upon  a  promissory  note, 
the  issue  was  upon  the  genuineness 
of  the  note,  and  after  the  defendant 
had  produced  evidence  tending  to 
show  that  the  note  was  not  in  his 
hand-writing,  and  that  the  plaintifif 
had  been  seen  imitating  his  hand, 
the  plaintiff  examined  a  witness 
who  was  a  teller  in  a  bank,  and 
asked  him  these  questions :  "  What 
kind  of  a  hand  does  the  plaintiff 
generally  write  V*  "  From  your 
knowledge  of  his  hand-writing, 
should -you  think  he  could  have 
written  the  note  in  question  ?"  which 
questions,  although  objected  to,  the 
witness  was  allowed  to  answer;  Heldf 
that  this  evidence  was  incompetent; 
and  for  its  admission  the  Judgment 
was  reversed,  and  a  new  trial  grant- 
ed, ib 

8.  In  an  action  for  breach  of  a  mar- 
riage promise,  the  loss  of  the  plain- 
tiff's health  is  not  the  direct,  natural 
and  neoessary  consequence  of  a 
breach  of  the  contract;  and  proof 
thereof  is  inadmissible,  unless  such 
damages  are  specially  claimed  in  the 
complaint.  Parker,  P.  J.  dissented. 
BedeUr.Pmodl,  183 

See  Justices'  CouRts,  1. 
,         Receipt. 

Slander,  1, 2. 


EXCISE  LAW. 

1.  The  repeal  of  the  act  of  May  14, 
1845,  relating  to  excise,  &c.  by  the 
the  act  of  May  7, 1847,  did  not  work 
a  discontinuance  of  suits  previously 
commenced  for  penalties  incurred 
imder  the  revised  statutes,  for  sell- 
ing ardent  spirits  without  a  license, 
or  a  discharge  of  the  defendants 
therein  ftom  their  liability.  Wri^kt 
y.  SmiA,  414 


2.  It  is  a  good  defense  to  an  action  on 
a  promissory  note,  that  it  was  given 
for  the  price  of  spirituous  liquors 
sold  by  the  payee  without  license, 
and  in  violation  of  the  excise  law. 
Turck  V.  Richmond,  633 

See  Overseers  of  the  Poor,  1, 2, 8, 4. 


F 

FALSE  PBETENSES. 
See  Vendor  and  Purchaser. 

FEIONED  ISSUE. 

1.  The  object  of  a  feigned  issue  is  to 
satisfy  the  conscience  of  the  court. 
If  upon  the  whole  case  it  appears 
that  no  error  has  been  committed 
by  the  presiding  judge,  either  in  ad- 
mitting or  excluding  evidence,  or  in 
his  charge  to  the  jury,  prejudicial 
to  the  complaining  party,  a  new  trial 
will  not  be  granted.  Lansing  v. 
RusseU,  510 

2.  The  court  in  reviewing  the  trial  of 
a  feigned  issue,  are  governed  by  tho 
rules  which  prevail  on  motions  for 
a  new  trial  on  a  case.  ib 


FEME  COVERT. 
'  See  Deed,  1,  2,  3. 

FOBEOLOBUBE. 
See  Mortoaob,  1,  2,  3, 4. 

FOBMEB  SUIT. 

Where  it  appears  at  the  trial  that  in  a 
former  suit  between  the  same  par- 
ties, in  a  sister  state,  the  plaintii&i 
might  have  insisted  upon  their  rig^t 
to  recover,  upon  every  ground  <hi 
which  they  rely  in  the  second  soity 
and  the  same  proof  offered  in  the 
second  suit  was  properly  introduced 
and  considered,  upon  the  merits,  in 
the  former  suit,  and  judgment  ren- 
dered for  the  dejf^ndant,  such  jndg- 


ment  is  a  bar  to  the  second  snit. 
Baker  y.  /?a»^,  162 


FRAUD 

1.  A  Bale  procured  by  fVaud  on  the 
part  of  the  purchaser  is  not  abso- 
lutely Toid.  The  party  defVauded 
may  or  may  not  avoid  the  sale,  at 
his  option.  But  if  he  designs  to  re- 
scind the  contract,  he  must  do  what- 
ever may  be  necessary  to  restore 
the  parties  to  the  condition  in  which 
they  were  at  the  time  of  the  sale,  in 
respect  to  the  thing  sold  and  the 
consideration  paid.  Th£  MaUeawan 
Co,  V.  BenOey,  641 

2.  If  he  has  received  any  thing  imder 
the  contract  he  must  restore,  or  of- 
fer to  restore,  it,  before  bringing 
suit.  He  cannot  rescind  in  part  and 
affirm  as  to  the  residue.  ib 

8.  And  where  the  notes  of  the  puiv 
chaser  have  been  received  in  part 
payment  of  the  purchase  money,  it 
is  not  sufficient  to  produce  them, 
at  the  trial,  and  offer  to  cancel 
them.  ih 


FRAUDS,  STATUTE  OF. 

A  parol  agreement  between  the  own- 
ers of  adjoining  land,  that  one  of 
them  will,  for  an  adequate  consider- 
ation, erect  and  keep  up  the  division 
fence  between  them,  is  not  within 
the  statute  of  fhiuds,  which  renders 
void  an  agreement  not  to  be  per- 
formed within  a  year.  TaJmadge 
V.  TTke  Rensselaer  and  Saratoga  Rail- 
road Compantfy  498 


GUARANTY. 

1.  The  defendants  addressed  the  fol- 
lomng  letter  to  the  plainti£b: — 
"  Gents.  Whatever  goods  you  sell  to 
A.  B.  to  be  sold  in  our  store,  we  will 
consent  that  he  may  take  the  money 
out  of  our  concern  to  pay  for  the 
same,"  6lc.  **  The  said  A.  shall  have 
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the  liberty  of  taking  the  pay  out  of 
our  concern  as  fast*  as  the  goods  are 
sold."  Held,  that  if  this  was  to  be 
considered  as  a  guaranty ,  it  was  not 
a  continuing  guaranty  ;  there  being 
nothing  in  the  letter  implying  that 
more  than  one  purchase  was  con- 
templated ;  and  that  the  plaintiffs, 
if  they  could  recover  upon  it  as 
a  guaranty  merely,  could  recover 
only  the  amount  of  the  first  pur- 
chase made  by  A.  B.  Baker  v. 
Randf  162 

2.  But  where,  in  an  action  upon  the 
undertaking  of  the  defendants  con- 
tained in  the  letter,  there  was  no 
proof  that  the  letter  was  used  or 
acted  upon  by  the  plaintiffii,  or  that 
they  sold  any  goods  to  A.  B.,  but  on 
the  contrary  u  appeared  that  the 
goods  sold  were  charged  to  the  de- 
fendants, marked  with  their  names, 
and  forwarded  to  them,  and  the  bills 
made  out  in  their  names ;  Held  that 

•    the  action  would  not  lie.  ib 

8.  The  defendant,  on  transferring  to 
the  plaintiff  a  promissory  note  made 
by  N.,  executed  the  following  guar- 
anty :  "  I  have  this  day  conveyed  a 
note  to  J.  E.  S.  against  D.  G.  for 
S117,89,  dated,  &c.  which  note  I 
hold  myself  accountable  for  the  pay- 
ment thereof,  on  condition  the  said 
J.  £.  S.  uses  proper  exertion  to  col- 
lect the  same."  Held,  that  the  in- 
strument was  substantially  a  guar- 
anty of  collection,  and  not  a  guaranty 
of  payment.  That,  not  being  a  prom- 
issory note,  but  a  special  promise  to 
answer  for  the  d^t  of  another  per- 
son, it  Was  void  by  the  statute  of 
(Vauds,  because  it  did  not  express 
the  am5u/^afi0n,  upon  its  face.  Har- 
ris, J.  dissented.    Spicer  t.  Norton, 

4.  Held  also,  that  the  word  "  convey- 
ed" did  not  import  a  consideration, 
as  being  equivalent  to  the  word 
"  sold.".  And  that  it  neither  express- 
ed nor  implied  that  any  thing  was 
paid,  or  promised  to  be  paid,  for  the 
conveyance  of  the  note.  ib 

6.  Bdd  further,  that  the  instrument 
was  not  to  be  construed  as  an  en- 
gagement to  pay  the  guarantor's 
own  debt,  in  a  particular  way,  with- 
in the  decision  hi  Brown  v.  Curtiss^ 
(2  ComsL  226.)  iJb 
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HEIRS. 

1.  Debts  owing  by  a  decedent,  or  ad- 
vances made  for  the  benefit  of  the 
estate,  are  not  a  lien  or  charge  upon 
land  in  the  possession  of  the  heir, 
for  any  substantial  purpose,  either 
in  law  or  equity,  until  made  so  by 
proper  legal  proceedings.  Wilson 
V.  Wilsouy  252 

2.  An  heir  takes  an  absolute  title  to 
the  land  descended,  subject  only  to 
be  defeated  or  charged  with  the 
debts  of  the  testator  or  intestate, 
cither  by  the  representatives,  or  the 
creditors,  taking  the  steps  autiior- 
ized  by  statute.  ib 

8.  A  fkther,  in  the  belief  that  he,  as 
the  heir  of  his  deceased  son,  was 
the  owner  of  the  real  estate  of  which 
his  son  died  seised,  paid  off  some  of 
the  debts  of  the  son,  to  prevent, 
their  being  charged  upon  the  land, 
he  having  also  paid  a  debt  for  his 
son  previous  to  his  death;  but  he 
neglected  to  take  any  steps  to  make 
his  demands  a  lien  upon  the  land, 
and  the  widow  of  the  decedent  was 
afterwards  delivered  of  a  child,  who 
became  his  heir.  HeUlf  that  an  ac- 
tion would  not  lie  in  behalf  of  the 
father's  executors,  against  the  heir, 
fbr  an  account  between  the  parties, 
to  restrain  the  prosecution  of  a  suit 
at  law  for  use  and  occupation,  and 
praying  for  a  decree  directing  the 
heir  to  convey  the  premises,  to  be 
disposed  of  according  to  the  father's 
will.  ^  ib 

HUSBAND  AND  WIFE. 

When  a  wife  becomes  surety  for  her 
husband,  by  making  a  valid  lien 
upon  her  own  pro[)erty  or  estate, 
she  is  entitled  to  the  same  equitable 
rights  as  other  sureties.  Van  Home 
V.  Eversonj  526 


ILLEGAL  WAGERS. 

1.  Wliere  a  person  stakes  upon  an  ille- 
gal wager,  money  belonging  to  him- 
self and  others,  in  an  action  against 
the  stakeholder  to  recover  the  mon- 


ey deposited,  he  con  only  reeover 
back  the  amount  contributed  by 
himself.    Ruckman  v.  PitcAer,    556 

2  Each  person  who  contributes  money 
to  the  stakes,  must  sue  for  the  same ; 
and  he  alone  can  recover  it  htLdk.  ib 

S.  In.  such  an  action  the  plaintiff  is 
entitled  to  interest,  iVom  the  com- 
mencement of  the  suit ;  not  as  in- 
terest for  the  use  of  the  money,  but 
as  damages  for  the  detention.        iJb 


INFANT. 

1.  Where,  in  an  action  on  contract,  the 
defendant  pleads  the  non-joinder  of 
his  copartner  as  defendant,  a  reply 
that  such  copartner  is  an  infant,  is 
bad  on  demuiTcr.    Slocum  ▼.  Hooker, 

2.  The  contract  of  an  infant  is  voida- 
able,  not  void  ;  and  infancy  is  a  j>er- 
sonal  privilege,  of  which  the  infant 
can  avail  himself.  ib 


INJUNCTION. 

A  court  of  equity  will  not  interfere  by 
injunction  to  put  down  a  public 
nuisance  which  does  not  violate  the 
private  rights  of  property,  but  only 
contravenes  th e  general  policy.  Nor 
will  an  injunction  be  granted  to  pre- 
vent the  perpetration  of  an  act  pro- 
hibited by  a  public  statute,  because 
it  might  diminish  the  profits  of  a 
trade  or  business  pursued  by  the 
applicant  in  common  with  others. 
Smiih  V.  Lockwood,  209 

See  Municipal  Corporations,  2,  8,  9. 
Railroads,  20. 


INSURANCE. 

1.  A  collision  is  a  peril  insured  against 
by  a  policy,  under  the  general  tonus 
of  perils  of  the  sea,  or  perils  of  the 
lakes.  MaJthews  v.  Howard  Ins. 
Co.  234 

2.  And  where  another  vessel  is  injured 
by  a  collision  with  the  vessel  in- 
sured, in  such  a  manner  that  the 
insured  are  compelled  to  respond  in 
damages,  the  iu.surers  are  liable  to 
the  insured  for  such  damages.       ib 
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S.  The  ftct  that  the  Yessel  imiired 
was  not  ii^ared  by  the  collision,  bnt 
proceeded  safely  n{K>n  bor  voyage, 
makes  no  difference  ib 

4.  In  such  a  case  the  colli.sion  will  be 
held  to  be  the  proximate  cause  of 
the  damage  for  which  the  r«covery 
was  hfA  against  the  insured.         ib 

5.  And  when  the  unmediate  or  proxi- 
mate cause  of  the  loss  in  a  poHl  in- 
sured against,  it  is  no  objection'  to  a 
recovery  against  the  undenvriters 
that  the  loss  was  remotely  caused 
by  the  negligence  or  fault  of  the 
master  or  crew  of  the  vessel  in- 
sured, ib 


INTEREST. 
See  Illegal  Wagers,  S. 


JUDGMENT. 

Where  an  action  is  rightly  brought  by. 
the  owners  of  goods  against  car- 
riers, for  negligence,  the  judgment 
in  that  action  will  be  a  bar  to  a  suit 
subsequently  brought  against  the 
carriers,  by  a  person  having  a  spe- 
cial property  in  the  goods.  Pbatt, 
J.  dissented.     Cfreen  y.  Clark,      67 

See  Appeal,  2. 

m         m 
,      JUDGMENT  DEBTORS. 

Where  an  order  is  made  by  a  county 
judge,  under  ^  292  of  the  code  of 
1849,  requiring  a  judgment  debtor 
to  appear  before  a  referee,  to  be 
examined  as  to  his  property,  the 
judgo  has  no  right,  upon  the  coming 
in  of  the  report  of  the  referee,  to 
direct  property  acquired  by  the 
debtor  after  the  commeiicemeTU  of  the 
proceedings  before  the  judge,  and 
which  he  has  already  paid  out  to 
another  creditor,  to  be  paid  to  the 
Judgment  creditor,  in  satislWction  of 
the  judgment  and  the  coats.  Caion 
V.  S(mthiP€U,  835 


JUGGLERS,  &c. 

Where  white  persons,  for  gain  or  profit, 
appear  in  public,  dressed  and  dis- 


guised as  negroes/ and  imitate  their 
language  and  actions,  sing  negro 
songs,  perform  dances  in  grotesque 
manner,  and  do  pretended  feats  as 
psychologists,  and  mesmerizers,  it  is 
an  exhibition  prohibited  by  the  stat- 
ute relative  to  "jugglers  and  the 
exhibition  of  shows,  &c."  Mason, 
J.  dissented.     T^uirber  v.  i^arpt  627 


JURISDICTION. 

Where  a  capias  ad  respondendum^  is- 
sued out  of  a  county  court,  in  an 
action  for  assault  and  battery,  under 
the  judiciary  act  of  1847,  contained 
an  ac  etiam  clause,  claiming  dam- 
ages to  the  amount  of  81000,  while 
the  court  had  jurisdiction  in  actions 
of  that  nature  only  where  the  dam- 
ages claimed  did  not  exceed  S&OO ; 
Heldf  that  the  process  and  proceed- 
ings were  illegal  and  void,  and  that 
no  action  could  be  maintained  upon 
a  bail  boi|^  given  by  the  defendant, 
on  his  arrest     Covey  v.  Noggle^  330 

See  Municipal  Corporations,  8,  9. 


JUSTICES*  COURTS. 

1.  This  court  will  not  reverse,  the  judg- 
ment of  a  justice  of  the  peace,  in  a 
case  where  no  one  appeared  for  the 
defendant,  for  the  error  of  the  jus- 
tice in  permitting  an  improper  an- 
swer to  be  given  by  a  witness ;  if 
there  is  enough  testimony  besides, 
A'ee  fVom  all  objection,  to  sustain 
the  judgment    Buck  ▼.  Walterbury, 

116 

2.  Where  a  summons  is  issued  by  a 
justice  of  the  peace,  against  several 
defendants,  a  valid  service  upon  one, 
and  a  proper  return  of  the  service, 
by  the  constable,  is  sufficient  to  au- 
thorize the  justice  to  proceed  and 
render  judgment  in  form  against  all 
the  defendants.    Fogg  v.  Child,  246 

8.  The  requirements  of  the  statute  are 
complied  with  by  a  return  showing 
proper  service  upon  one  defendant, 
without  negative  additions  explain- 
ing how  the  summons  was  served, 
or  why  it  was  not  served,  upon  the 
others.  ib 

4.  Whore  a  defense,  in  a  Justice's  court, 
is  overruled  on  the  gronnd  that  it  is 
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insnffidently  pleaded,  it  is  the  duty 
of  the  Justice  to  order  the  pleading 
to  be  amended.  T^irck  v.  Ricli^ 
mondf  683 

6.  And  after  having  permitted  the  de- 
fendant to  present  his  defense,  he 
should  allow  him  to  perfect  his 
pleading  for  that  purpose,  by  mak- 
ing it  more  specific  and  certain,  if 
necessary.  ib 

6.  Section  19  of  title  4  of  the  revised 
statutes,  relating  to  justices'  courts, 
is  still  in  force,  notwithstanding  the 
48d  section  of  the  non-imprisonment 
act  of  1881.  Waters  v.  Whiia^ 
nufre,  684 

7.  Hence,  in  order  to  obtain  a  sum- 
mons, returnable  in  two  days,  under 
section  88  of  the  non-imprisonment 
act,  the  justice  must  be  ftimished 
with  the  same  proof  of  the  non-res- 
idence of  the  defendant  as  was 
required  by  the  provisions  of  the 
revised  statutes  to  auttiorize  the  is- 
suing of  a  warrant  against  such  de- 
fendant, and  in  addition  thereto  the 
affidavit  of  the  applicant  for  such 
summons  should  state  that  the  cause 
of  action  is  founded,  upon  a  claim 
arising  on  a  contract,  according  to 
the  provisions  of  section  81  of  said 
act.  ib 

8.  Until  such  proof  is  made,  the  issu- 
ing of  a  short  summons  is  wholly 
unauthorized,  and  the  justice  will 
acquire  no  jurisdiction  of  the  case,  ib 

See  Attorney. 


LEASE. 

1.  Although  a  lessee  is  estopped  from 
denying  that  his  lessor  had  title,  so 
fkr  as  to  authorize  him  to  execute 
the  lease  under  which  he  holds,  yet 
where  an  action  is  brought  upon  the 
lease,  not  by  the  lessor  but  by  those 
claiming  to  have  succeeded  to  his 
rights  under  the  lease,  the  plaintiffs 
are  bound  to  establish,  and  the  de- 
fendant has  a  right  to  controvert, 
their  derivative  title.  SekaU  v.  Bur- 
ton, 173 

2.  On  the  11th  of  June,  1817,  M.,  wife 
of  R.  L.,  being  seised  in  fee  of  oer- 


tain  lands,  fn  her  own  right,  joined 
in  a  deed  with  her  husband,  reciting 
an  intent  to  enable  the  grantors 
jointly  during  their  Joint  lives,  and 
B.  L.  alone  after  the  decease  of  hia 
wife  if  he  should  survive  her,  to 
settle  or  assure  all  or  any  part  of 
such  lands  to  and  upon  any  child  or 
children  of  M. ,  by  E.  L.  They  then 
sold  and  conveyed  the  lands  therein 
described  to  W.  S.,  (a  stranger,)  his 
heirs  and  assigns,  in  trust  to  convey 
the  same  to  B.  L.  his  heirs  and  as- 
signs, to  be  held  by  him  and  them 
for  such  uses  and  purposes  and  upon 
such  trusts,  as  were  specified  in  a 
certain  indenture  bearing  even  date 
therewith,  from  the  said  W.  S.  to 
B.  L.,  intended  to  be  executed  im- 
mediately after  the  sealing  and  de- 
livering of  the  said  deed.  W.  8. 
immediately  after  the  execution  and 
delivery  of  said  trust  deed,  executed 
a  deed  to  B.  L.  by  which,  after  ro- 
citing  the  deed  to  himself,  and  in 
consideration  of  the  premises,  and 
in  pursuance  of,  and  in  execution  of 
the  said  trusts  so  reposed  in  him, 
and  for  the  fVirther  consideration 
of  ten  dolUirs,  he  granted  and  con- 
veyed the  same  premises  to  B.  L., 
his  heira  and  assign^,  in  trust  for  the 
use  of  such  persons,  for  such  estates 
and  purposes,  and  upon  such  trusts, 
&c.  as  B.  L.  and  his  wife  should 
from  time  to  time  direct,  limit  or 
appoint  On  the  14th  of  June,  1817, 
B.  L.  and  his  wife,  by  a  declaration 
of  uses  duly  executed  and  acknowl- 
edged by  them,  limited,  directed, 
decUired  and  appointed  that  the  said 
B.  L.  should  stand  and  be  seised  of 
the  said  lands  to  the  use  of  B.  L. 
and  his  wife  jointly,  and  their  as- 
signs for  their  joint  natural  lives, 
and  to  the  sole  use  of  the  survivor 
for  life.  And  after  the  death  of  the 
longest  liver,  a  portion  of  the  prem- 
ises, containing  25,000  acres,  was  to 
go  to  G.  L.  the  daughter  of  the 
grantors,  her  heirs  and  assigns,  and 
the  residue  of  the  lands  to  the  other 
children  of  R.  L.  and  M.  his  wife. 
And  it  was  provided  and  declared 
that  B.  L.  might,  alone,  make  leases 
of  the  lands,  or  any  part  thereof,  at 
any  time,  for  any  term  not  exceed- 
ing 21  years  or  three  lives.  On  the 
Ist  of  May,  1841,  B.  L.  claimiqg  to 
be  seised  of  the  premises  by  virtue 
of  the  said  deeds  and  declaration 
of  uses,  executed  a  lease  of  a  part 
of  the  25,000  acres  limited  to  C.  !•., 
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to  the  defendant  fbr  three  lives.  In 
an  action  brought  after  the  death 
of  R.  L.  and  M.  his  wife  and  C.  L. 
their  daughter,  by  the  heirs  of  C.  L. 
against  the  lessee,  for  rent  reserved 
in  the  last  mentioned  lease;  Hdd 
that  the  tmst  deed  fVom  U.  L.  and 
wife  to  W.  8.  could  not  take  effect 
as  a  feofiment,  there  being  no  livery 
of  seisin ;  that  it  was  void  as  a  bar- 
gain and  sale,  because  there  was  no 
valuable  consideration ;  and  that  it 
could  not  operate  as  a  covenant  to 
stand  seised  to  the  uses  contemplat- 
ed by  the  parties,  because  W.  S., 
the  grantee,  was  a  stranger,  and 
there  was  no  consideration  of  blood 
or  marriage  between  him  and  the 
grantors.  And  that  the  fact  of  his 
being  merely  the  trustee  for  the 
relatives  of  the  covenantors,  for 
whose  benefit  he  was  acting,  made 
no  difference.  .  iJb 

8.  Held  alsoy  that  no  title  passed  fVom 
R.  L.  and  wife  to  W.  S.,  and  conse- 
quently none  could  pass  by  the  deed 
from  W.  S.  to  R.  L.  That  these 
deeds,  and  the  declaration  of  uses, 
made  by  R.  L.  and  his  wife,  were 
all  parts  of  the  same  transaction, 
and  were  to  be  construed  together. 
And  that  they  were  ineffectual  in 
divesting  the  title  of  Mrs.  L.,  or  in 
establishing  a  title  by  way  of  use, 
either  in  R.  L.  or  in  their  daughter 
C.  L.,  under  whom  the  pUinti£& 
claimed  as  heirs  at  law.  ib 

4.  Hdd  further  J  that  the  declaration  of 
uses  was  a  mere  declaration  of  in- 
tent, never  effectuated  by  a  convey- 
ance. That  the  legal  title'continued 
in  Mrs.  L.,  and  after  h'er  death  it 
descended  to  her  heirs,  subject  to 
the  life  estate  of  her  husband  as  ten- 
ant by  the  curtesy.  ib 

6.  And  the  defendant  having  cove- 
nanted to  pay  the  rent  to  R.  L.,  his 
heirs  and  assigns,  and  the  heirs  of 
Mrs.  L.  being  his  heirs ;  Heldf  that 
the  heirs  of  Mr.  and  Mrs.  L.  were 
the  proper  persons  to  bring  the 
present  suit;  and  that  the  declarar 
tion  ought  to  show  that  they  were 
made  plaintiff.  ib 

6.  For  a  breach  of  covenant  by  a  les- 
see, the  lessor,  or  person  standing 
in  his  place — ^the  landlord  at  the 
time  the  covenant  is  broken — ^is  the 
proper  person  to  bring  the  action ; 


and  this,  notwithstanding  he  has 
since  assigned  the  lease  and  con- 
veyed the  demised  premises,  to  an- 
other.   Beach  V.  Baroiis,  806 


LEGACY. 
See  Will,  11. 

LICENSE. 
■     See  Emigrant  Passengers. 

LIMITATIONS,  STATUTE  OF. 

1.  Where  a  person,  intrusted  with  a 
note  against  a  third  person,  by  the 
owner,  for  collection,  receives  the 
money  thereon,  but  neglects  to  pay 
it  over,  an  action  will  lie  against 
him,  without  a  previous  demand. 
And  if  suit  is  not  brought  within  six 
years,  the  statute  of  limitations  is  a 
bar.     Hickok  v.  Hickok,  682 

2.  Such  a  person  does  not  stand  in  the 
relation  of  a  trustee,  so  as  to  deprive 
him  of  the  benefit  of  the  statute,  ib 

LUNATICS. 

1.  An  action  cannot  be  maintained  by 
the  committee  of  a  lunatic,  to  re- 
cover the  value  of  property  levied 
upon  and  sold  under  a  Judgment 
and  execution  obtained  by  regular 
process  of  law  against  the  lunatic 
alone,  after  the  appointment  of  a 
committee,  on  a  Just  demand,  and 
to  which  it  is  not  claimed  or  proved 
there  was  any  defense.  Crippen  v. 
Culver,  424 

2.  A  Judgment  recovered  against  a 
lunatic  after  the  appointment  of  a 
committee  of  his  person  and  estate, 
without  first  obtaining  leave  from  a 
court  of  equity  to  institute  a  suit 
against  him,  is  not  v&id,  nor  even 
erroneous ;  nor  is  the  party  acting 
under  it  a  trespasser,  H 

8.  The  remedy  of  a  lunatic  thus  im- 
properly proceeded  against  is  by  ap- 
plication to  the  court  appointing  the 
committee,  to  restrain  itie  prosecu- 
tion of  the  suit  at  law  and  to  punish 
the  plaintiff  fbr  contempt.  ib 
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MANDAMUS. 

1.  A  mandamus  will  not  be  issued, 
directed  to  the  Canal  Board,  com- 
manding them  to  act,  and  to  approve 
or  disapprove  of  contracts  awarded 
to,  and  made  with  au  individual  by 
the  board  of  canal  commissioners, 
the  state  engineer  and  surveyor, 
and  the  division  engineer,  for  the 
performance  of  work  upon  the  ca- 
nals, in  pursuance  of  the  act  of  July 
10,  1861.  Tke  PcopU,  ex  rcl.  Yates, 
v.  Th£  CaTuU  Board,  432 

2.  A  mandamus  will  not  be  issued  on 
the  application  of  an  individual,  to 
any  officer  of  the  government,  com- 
manding him  to  make  a  contract, 
entered  into  with  that  individual  by 
public  officers,  binding  upon,  the 
state.  ih 

See  Arbitration  and  Award. 
Emigrant  Passengers,  2. 


MORTGAGE. 

1.  On  the  24th  of  November,  1847,  G. 
executeld  a  mortgage  to  the  plain- 
tiffs to  secure  the  payment  of  S14,- 
000.  On  the  same  day  the  plaintiffs 
assigned  the  mortgage  to  the  Alba- 
ny Exchange  Bank,  to  secure  the 
payment  of  $6000,  and  the  bank,  on 
the  same  day,  assigned  the  same  to 
the  comptroller.  On  the  17th  of 
December,  1849,  the  comptroller 
assigned  the  mortgage  to  the  Ex- 
change Bank,  and  on  the  day  fol- 
lowing, the  bank  assigned  the  same 
to  the  plaintiffs ;  they  having  paid 
their  debt  to  the  banki  In  an  ac- 
tion by  the  plaintiffs  against  G.,  the 
mortgagor,  and  B.,  to  foreclose  the 
mortgage,  B.  claimed  to  be  the 
owner  of  the  mortgaged  premises, 
by  virtue  of  a  previous  foreclosure 
of  the  mortgage,  under  the  statute, 
and  the  purchase  thereof  by  him, 
at  the  sale.  It  appeared  that  on 
the  12th  of  April,  1849,  wkUe  the 
mortgage  was  in  the  hands  of  the 
comptroller,  proceedings  ^ivere  insti- 
tuted in  the  name  of  the  Exchange 
Bank  as  assignee  of  the  mortgage, 
to  foreclose  the  same,  under  the 
statute;   and  that  on  the  23d  of 


July,  1849,  the  premises  were  oflbr* 
ed  for  sale  at  public  auctioii,  and 
were  struck  off  to  B.,  who,  in  the 
afternoon  of  the  day  of  sale,  ten- 
dered the  amount  of  his  bid  to  the 
attorney  conducting  the  sale;  that 
the  latter  then  said  he  had  made 
no  sale  to  B.,  and  had  not  made  out 
any  affidavit  for  any  one.  T|iere 
was  no  proof  that  the  affidavits  re- 
quired by  the  statute  bad  ever  been 
made  or  filed ;  or  that  B.  bad  paid 
the  amount  of  his  bid ;  or  that  any 
deed  had  been  delivered  to  him. 
In  the  spring  of  1848,  the  comp- 
troller authorized  the  Exchange 
Bank  to  receive  the  iaUerest^  on 
the  mortgage.  There  was  evidence 
tending  to  show  that  the  proceed- 
ings to  foreclose  the  mortgage,  al- 
though in  the  name  of  the  Ex- 
change B&nk,  were  instituted  by 
the  plaintiffs  and  conducted  by 
their  attorney,  for  their  benefit. 
Held,  that  the  comptroller,  and  not 
the'  bank,  being  the  assignee  of 
the  mortgage  at  the  time  of  the  al- 
ledged  foroelosure,  and  the  mort- 
gaged premises  not  having  been 
advertised  or  sold  in  the  name  of 
the  comptroller  as  the  assignee  of 
the  mortgage,  as  required  by  the 
statute,  but  in  the  name  of  the 
bank,  there  was  no  regular  fore- 
closure of  the  mortgage,  so  as  to 
convey  a  valid  title  to  B.,  upon  his 
purchase  of  the  premises.  T%e  Co- 
hoes  Company  v.  Ooss,  187 

2.  Held  also,  that  the  fact  of  the  fore- 
closure in  the  name  of  tho  Exw 
change  Bank  having  been  made  by 
the  plaintiffs,  for  their  own  benefit, 
and  conducted  by  their  attorney, 
did  not  estop  the  plaintiffs  from  in- 
sisting, in  this  action,  that  the  mort- 
gage had  not  been  regularly  foro- 
closed.  id 

8.  The  statute  gives  no  effbct  to  a 
foreclosure  by  advertisement  un- 
less conducted  as  prescribed  in  the 
statute.  There  must  be  an  affi- 
davit of  the  fact  of  the  sale,  made 
by  the  person  who  acted  as  auc- 
tioneer; an  affidavit  of  the  publi> 
cation  of  the  notice  of  the  sale, 
made  by  the  printer  of  the  paper, 
or  his  foreman ;  and  an  affidavit  of 
the  affixing  a  copy  of  the  notice 
on  the  outer  door  of  the  court 
house.  id 
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4.  When  these  ftffivaTits  are  filed  and 
recorded,  they  are  a  substitute  for 
a  deed.  But  until  such  affidavits 
are  made,  filed  and  recorded,  or  a 
deed  given  in  pursuance  of  the 
sale,  no  title  passes  to  the  pur- 
chaser, ilf 

6.  A  person  who  has  a  duty  to  per- 
form^ in  respect  to  a  mortgage  and 
the  premises  covered  by  it,  which  is 
inconsistent  with  the  character  of  a 
purchaser— viz.  to  pay  the  mortgage 
debt  and  prevent  a  sale— will  not 
be  permitted  to  neglect  that  duty, 
and  upon  a  sale  of  the  property 
under  a  statutory  foreclosure  of 
the  mortgage,  to  purchase  the  same 
and  hold  it  for  his  own  benefit. 
That  would  be  allowing  him  to  take 
advantage  of  his  own  wrong.  Van 
Home  V.  Everson,  526 

6.  Accordingly,  where  the  plaintiff 
gave  a  bond  to  F.  to  secure  the 
payment  of  money  loaned  to  him  by 
F.,  and  procured  his  wife  and  G.  to 
join  him  as  his  sureties,  in  exe- 
cuting a  mortgage  to  F.  upon  prop- 
erty belonging  to  G.  and  the  plain- 
tiff's wife,  as  collateral  security  for 
the  payment  of  the  bond,  and  the 
plaintiff  neglected  to  pay  his  bond, 
and  suffered  the  premises  to  be  ad- 
vertised and  sold  under  the  mort- 
gage, and  became  himself  the  pur- 
chaser at  the  sale;  Held^  that  as 
against  his  wife  and  G.,  and  those 
claiming  through  or  under  them, 
the  pUintiff  acquired  no  title  to 
the  mortgaged  premises  by  his  pur- 
chase. •  ib 

7.  A  trust  estate,  being  incumbered 
by  a  valid  mortgage,  upon  which  a 
decree  of  foreclosure  had  been  ob- 
tained, the  trustees  effected  a  loan, 
from  a  corporation,  for  the  security 
of  which  the  mortgage  and  decree 
were  assigned  to  the  lender,  who 
paid  the  mortgagee's  demand.  The 
mortgage  was  not  discharged,  but 
was  kept  on  foot,  for  the  benefit  of 
the  lender.  The  loan  was  usurious, 
and  was  illegal,  as  behig  contrary 
to  the  charter  of  the  corporation. 
Beldt  that  notwithstanding  the  usury 
and  illegality  of  the  loan,  the  mort- 
gage and  decree  remained  valid, 
and  were  neither  extinguished  nor 
merged,  but  were  unaffected  by  the 

.   usury  and  illegality  of  the  contract 

Vol.  Xni.  87 


upon  which  they  were  assigned. 
Wells  V.  Chapman,  66l 

8.  Hdd  alsOf  that  the  trustees  could 
waive  the  usury  and  tiie  illegality, 
for  the  benefit  of  the  estate ;  and 
that  having  procured  a  transfer  of 
the  mortgage  and  decree,  ftom  the 
corporation,  they  could  enforce  the 
same.  ib 

9.  Odd  juTther,  that  a  purchaser  of 
the  mortgaged  premises  who,  before 
such  transfer,  had  acquired,  by  Ju- 
dicial sale,  the  equity  of  redemp- 
tion, including  the  title  of  the  trust 
estate,  could  not  alledge  the  usury 
or  illegality  in  the  loan  ftom  the 
corporation,  to  defeat  the  lien  of  the 
mortgage  and  decree.  ib 

V 

10.  One  who  purchases  subject  to  an 
outstanding  mortgage,  is  precluded 
Arom  setting  up  its  invalidity  in  the 
hands  of  its  owners,  on  any  ground 
then  existing.  ib 

11.  Where  two  tenants  in  common,  of 
lands  subject  to  an  old  mortgage, 
had  become  involved  in  pefplexing 
claims  and  counter-claims,  and  a 
litigation  between  them  'had  en- 
su^,  in  which  their  joint  interests 
were  ordered  to  be  sold,  and  the 
same  were  sold  to  a  stranger;  it 
was  heldf  that  one  of  such  co-tenants 
was  at  liberty  to  purchase  and  hold 
the  old  mortgage,  for  his  own  ben- 
efit, exclusively ;  and  that  he  might 
enforce  it  for  its  whole  amount, 
although  he  bought  it  at  a  dis- 
count, ib 


MUNIOIPAIi  CORPORATIONS. 

1.  Where,  under  an  authority  given 
by  an  act  of  the  legisUture,  passed 
in  1824,  P.  erected  a  dam  across 
the  Onondaga  creek,  built  a  valu- 
able mill,  and  constructed  a  ditch 
or  mill  race,  to  conduct  the  water 
fh>m  the  dam  to  the  mill;  Seld, 
that  the  mayor  and  common  council 
of  the  city  of  Syracuse  had  no  right, 
in  the  exercise  of  their  municipal 
powers,  without  trial,  or  notice  to 
the  owners  of  such  dam,  to  direct 
the  same  to  be  torn  down  and  re- 
moved, on  the  pretense  that  it  was 
a  nuisance,  endangering  the  health 
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of  the  city. 
Syracuse, 
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C^rk  Y.  Mayor,  4^,  of 


2.  Held  cUsOf  that  the  injury  threat- 
ened, being  a  permanent  injury  to 
the  freehold,  under  a  claim  of  right 
which  was  unfounded ;  and  it  being 
at  least  doubtful  whether  an  ade- 
quate compensation  by  way  of  dam- 
ages could  be  had,  it  was  a  proper 
case  for  an  injunction.  ib 

8.  As  a  general  rule,  U  seems,  that 
municipal  corporations  are  not  capa- 
ble of  holding  real  estate  lying 
without  their  geographical  bounda- 
ries, unless  the  legislature  has  con- 
ferred upon  them  that  capacity. 
Riley  ▼.  CUy  of  Rochester ^  821 

4.  But  the  mayor  and  common  council 
of  the  city  of  Rochester  being  de- 
clared by  their  act  of  incorporation 
to  be  capable,  in  law,  of  purchasing, 
holding  and  conveying  any  estate, 
l-eal  or  personal,  for  the  public 
tase  of  said  city,  without  any  re- 
striction, in  terms,  as  to  the  place 
where  the  estate  is  to  be  situated, 
they  are  not  restricted  to  lands 
lying  within  the  bounds  of  the 
city.  ib 

6.  Accordingly,  held,  that  lands  baring 
been  conveyed  to  the  corporation 
for  the  purposes  of  public  streets, 
which  lauds,  at  the  time  of  the  con- 
veyance extended  partly  beyond 
and  without  the  bounds  of  the  city, 
but  were  afterwards  embraced  with- 
in the  city  limits,  they  might  law- 
ftiUy  be  entered  upon  by  the  corpo- 
ration, for  the  purpose  of  being 
improved  and  opened  as  a  public 
street.  ib 

6.  The  corporation  of  the  city  of  New- 
Tork  has  no  power  to  make  a  con- 
tract with  a  particular  individual 
for  the  building  of  a  market,  with- 
out advertising  for  proposals,  and 
without  making  it  through  the  head 
of  one  of  the  departments.  Mitch- 
BLL,  J.  dissented.  Christopher  v. 
Mayor,  4^,  of  New-  York,  567 

7.  A  contract  entered  into  in  pursu- 
ance of  a  resolution  of  the  common 
council,  where  there  has  been  no 
other  order  directing  an  advertise- 
ment for  proposals  than  by  a  reso- 
lution passed  by  the  board  of  alder- 
men only,  is  invalid,  ib 


8.  The  power  of  the  coaite  to  ooa^l 
the  action  of  a  municipal  oorpera- 
tion  is  not  limited  to  those  cases 
where  the  corporation  is  a  trustee 
for  an  individual,  or  a  class  of  per- 
sons, in  respect  to  a  fund  or  other 
property  in  which  such  individual 
or  class  has  a  peculiar  and  personal 
interest,  not  common  to  all  the  cor- 
porators, ib 

9.  When  an  act  is  clearly  illegal,  and 
where  the  necessary  effects  of  such 
act  will  be  to  injure,  or  impose  a 
burthen  upon  thd  property  of,  any 
corporator,  there  is  enough  to  war- 
rant the  interference  of  the  court. 

ib 


N 

NEGLIGENCE. 
See  Railroads,  1. 

NEW  TRIAL. 
See  Practice,  1,  2,  3. 

NON-IMPRISONMENT  ACT. 
See  DfiSTOR  and  Creditor. 


NUISANCE. 

A  railroad,  passing  through  a  populous 
village  or  city,  is  not  per  se  a  nui- 
sance. The  general  charge  that  it  is 
a  flagrant  nuisance,  will  not  be  taken 
into  consideration,  any  Airther  than 
it  is  supported  by  the  &ct8.  Hentz 
V.  T%e  Long  IsUmd  Railroad  Co.  646 

See  Municipal  Corporatioks. 


0 

OPINIONS  OP  WITNESSES. 

Upon  a  question  as  to  the  mentid  ca- 
pacity of  the  grantor  in  a  deed,  the 
opinion  of  a  witness,  fbunded  npon 
fkcts  within  his  personal  ^owledge, 
and  disclosed  by  him  on  the  tvteli 
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is  competent  evidence. 


DeWUiT. 

550 


OVEBSEBRS  OF  THE  POOR. 

1.  Where  a  suit  is  commenced  in  the 
name  of  overseers  of  the  poor^ 
against  a  person,  for  violating  the 
excise  law,  and  an  attorney  is  em- 
ployed to  conduct  the  proceedings, 
by  the  obligors  in  the  bond  given 
for  costs,  who  prosecutes  the  suit  in 
the  name  of  the  plaintiffs,  and  ob- 
tains judgment  against  the  defend- 
ant, which  might  be  collected,  but 
the  overseers  of  the  poor  acknowl- 
edge satisfaction  of  the  judgment, 
and  cause  the  same  to  be  cancelled 
of  record,  they  are  liable  to  the  at- 
torney, in  an  action  brought  for  his 
costs  and  counsel  fees.  Wrigki  v. 
Sniithy  414 

2.  And  if  the  defendants  in  their  answer 
admit  the  acknowledgment  of  sat- 
isfaction of  the  judgment,  by  them, 
but  aver  that  no  money  was  paid,  or 
agreed  to  be  paid,  by  the  defendant 
in  the  judgment,  for,  or  on  account 
of  such  acknowledgment,  and  the 
plaintiff  takes  issue  upon  that  aver- 
ment, but  no  proof  is  given  by  ei- 
ther party,  except  the  proof  of  the 
execution  and  acknowledgment  of 
the  satisfkction  piece,  this  wiU  be 
held  conclusive  proof  that  the  de- 
defendants  had  received  the  amount 
of  the  judgment,  in  money  or  its 
equivalent.  ib 

8.  The  fact  that  the  predecessors  in 
office  of  the  defendants  united  with 
them  in  executing  the  satisikction 
piece,  will  not  render  it  necessary 
to  make  them  parties  to  the  suit  ib 

4.  In  such  a  case,  although  the  over- 
seers may  not  acttially  have  retained 
the  attorney,  yet  the  suit  is  in  fkct 
and  in  law  their  suit,  and  within 
their  control;  and  the  attorney  is 
their  attorney,  retained  for  them 
by  authority  of  the  statute.  ib 

6.  Their  liability  to  him,  however,  for 
bis  fees  is,  in  the  first  instance,  only 
conditional,  and  depends  entirely 
upon  a  recovery  being  had.  But 
upon  a  recovery,  the  overseers  stand 
in  the  same  relation  as  upon  an 
ocigtal  retainer  peraoiiAlly.  ib 


6.  Overseers  of  the  poor,  after  the  ex- 
piration of  their  term  of  office,  and 
after  others  have  been  elected  in 
their  places,  cannot,  by  signing  a 
stipulation,  discontinue  a  atut  previ- 
ously commenced  in  their  names,  ib 

7.  Where  overseers  of  the  poor  re- 
lieved and  supported  paupers  be- 
longing to  another  town,  at  the  re- 
quest of  the  overseer  of  the  poor 
of  the  town  in  which  the  paupers 
belonged,  and  the  latter  overseer, 
after  such  support  had  been  fur- 
nished, on  the  presentation  of  the 
bill  therefor,  agreed  to  pay  the  same, 
it  was  held  that  he  was  not  person- 
ally liable  on  the  contract;  it  ap- 
pearing fVom  the  facts  and  circum- 
stances that  he  was  acting  in  his 
official  character,  and  did  not  intend 
to  bind  himself  personally.  Mason, 
J.  dissented.     Holmes  v.  Broton,  599 

8.  Held  also,  that  he  was  not  liable  in 
his  official  character;  the  proper 
remedy  for  the  plaintiffs  being  that 
pointed  out  by  the  statute,  viz. :  to 
get  the  claim  for  the  maintenance 
allowed  by  the  superintendents  of 
the  poor,  and  to  lay  the  same,  when 
thus  allowed,  before  the  board  of 
supervisors,  in  order  that  they  might 
add  the  amount  to  the  tax  list  of  the 
town  in  which  the  paupers  belong- 
ed, ib 


PARENT  AND  CHILD. 

1.  A  father  may  bind  himself  that  the 
services  of  his  infant  child  shall  be 
rendered  to  another,  during  the  pe- 
riod for  which  he  is  by  law  entitled 
to  them,  for  instruction  to  be  ren- 
dered to  the  child,  and  in  addition 
a  compensation  to  be  peid  to  him- 
self.    Van  Dom  v.  Ywmg,         286 

2.  When  a  parent  is  willing  to  eapporfc 
his  infant  chUd,  and  a  relative, 
without  his  request  but  with  his  as- 
sent, receives  the  child  into  his 
family  and  supports  it  as  a  child  of 
his  own,  no  agreement  of  the  father 
to  pay  for  mSb.  support  can  be  im- 
ptied.     CkOetM  v.  TrimJbia^         602 

3.  The  moral  obligation  of  a  parent  to 
fluppori  his  child  inposea  onhimoo 
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liability  to  pay  for  its  support,  fto- 
nished  by  a  relative,  without  his 
request  i^ 

4.  The  law  of  nature,  which  requires 
the  parent  to  support  his  infant  off- 
spring, designates  his  own  house  as 
the  place  where  tiiat  duty  shall  be 
performed.  ib 


PARTNERSHIP. 

1.  In  1847,  the  defendants,  B.  &  P., 
were  partners  in  buying  wheat.  R. 
lent  B.  $300,  and  took  his  individu- 
al note  for  it.  The  money  was 
used  to  pay  for  grain  B.  had  pur- 
chased. In  the  fall  of  1849,  B. 
paid  part  of  the  sum  due  upon  the 
note^  and  gave  R.  his  individual 
note  for  the  balance,  $198.  In  May, 
1849,  R.  sold  the  last  note  to  the 
plaintiff  for  $140,  which  amount  the 
plaintiff  paid  him.  The  plaintiff 
kept  the  note,  for  a  time,  and  then 
handed  it  to  R.,  telling  him  to  get 
the  money,  and  if  it  was  not  paid, 
to  place  the  note  in  the  hands  of  an 
attorney,  for  collection.  An  assign- 
ment was  then  executed  by  R.  to 
the  plaintiff,  of  all  his  claim  against 
B.  &>  P.  for  moneys  loaned  them  in 
the  spring  of  1847,  expressing  a  con- 
sideration of  $198,25,  paid  by  the 
plaintifff  No  new  consideration  was 
paid  to  R.  In  an  action  by  the 
plaintiff,  as  assignee  of  the  demand, 
to  recover  the  balance  due  fVom  B. 
&  P.  on  the  loan  made  to  them  by 
R. ;  Heldf  that  R.,  at  the  time  of  the 
sale  of  the  note  to  the  plaintiff,  had 
a  valid  claim  against  B.  &  P.  for 
the  balance  due  upon  the  loan  to 
them,  which  claim  passed  to  the 
plaintiff  upon  the  sale  of  the  note 
to  him.    Rose  v.  Bakert  230 

2.  Bdd  ahOy  that  if  the  claim  against 
the  defendants,  upon  the  original 
indebtedness,  did  not  pass  to  the 
plaintiff  upon  the  sale  to  him  of  the 
note  of  B.,  the  assigtmuTU  afterwards 
executad  by  R.  was  valid  and  effect- 
ual to  transfer  such  claim  to  the 
plaintiff.  ib 

8.  If  a  person  is  to  receive  a  stipu- 
lated sum  in  proportion  to  a  given 
quantum  of  the  profits  of  a  business, 
as  compensation  for  his  labor  and 
•ervices,  he  is  not  a  partner.    But 


otherwise,  if  he  is  to  participate  in 
the  profits,  and  has  an  interest 
therein  as  iTT^^.  HodgmanY.  Smithy 

802 

4.  One  who  is  to  share  in  the  profits 
of  trade  as  profits,  ought  also,|7ruRa 
facie,  to  bear  a  share  of  the  loss,  as 
partner.  ih 

6.  Where  there  is  a  dormant  member 
of  a  copartnership,  whose  connection 
with  the  firm  is  intentionally  con- 
cealed from  the  public,  and  tl^e 
partners  have  induced  others  to 
deal  with  the  ostensible  partner,  as 
if  he  alone  were  interested,  they 
will  not  afterwards  be  permitted  to 
take  any  unfair  advantage  of  their 
own  acts.     Vaaiy  VaUn  v.  Russdlf  590 

6.  Thus,  where  a  person  advanced 
money  to  the  active  member  of  a 
firm,  to  be  employed  in  his  business, 
and  which  was  so  employed,  with- 
out any  knowledge  of  there  being  a 
dormant  partner — the  dormant  part- 
ner expressly  representing  to  the 
creditor  that  he  was  not  concerned 
in  the  business ;  Hdd,  that  a  judg- 
ment recovered  by  the  creditor, 
against  the  active  partner,  for  the 
amount  of  the  loan,  could  be  coUect- 
ed  out  of  the  partnership  property,  ib 

7.  The  general  rule,  sulyjecting  part- 
nership property,  in  the  first  in- 
stance, to  the  payment  of  partner- 
ship debts,  ought  not  to  be  applied 
to  a  case  where  a  dormant  partner, 
by  concealing  his  intorest  in  a  co-  * 
partnership,  and  by  allowing  the  ac- 
tive partner  to  hold  himself  out  as 
the  only  party  interested  in  the  bu- 
siness, has  permitted  a  creditor  to 
merge  his  simple  contract  claim  in 
a  judgment  against  the  active  part- 
ner alone,  by  which  ho  has  lost  all 
remedy  as  against  the  partnership,  ik 

8.  One  of  several  partners  in  a  trading 
firm  has  no  implied  power  or  au- 
thority, arising  from  the  partnership 
relation,  to  refer  to  arbitration  any 
partnership  interest  or  controversy ; 
whether  the  submission  be  by  simple 
agreement  or  by  specialty.  Har- 
ringUm  v.  Higham^  660 

9.  And  if  a  submission  is  made  by  one 
of  several  partners,  in  the  name  of 
the  firm,  without  the  consent  of  his 
copartners,  the  award  will  bind  only 
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the  mdividnal  interest  of  him  who 
executed  the  submission.  ib 


PLEADING. 

1.  A  complaint  mnst  set  forth  Az^fo  by 
.  which  the  court  can-  see  that  the 

plaintiffs  have  sustained  or  are 
threatened  with  a  legal  iiyury  j  or 
it  is  bad  on  demurrer.  A  general 
averment  that  the  acts  of  the  de- 
fendant are  contrary  to  the  statute, 
without  setting  forth  in  what  man- 
ner, is  not  sufficient.  Smilh  v.  Lock- 
wood,  209 

2.  By  a  lease  executed  by  and  between 
H.  and  B.  on  the  28th  of  February, 

1844,  B.  covenanted  to  sow  and  raise 
forty  acres  of  wheat  each  year,  and 
to  deliver  to  H.  one  half  of  the  wheat 
after  it  was  harvested,  by  the  first 
of  October  in  each  year,  at  one  of 
the  flouring  mills  in  R.,  to  be  de- 
signated by  H.  H.  conveyed  the 
premises,  and  assigned  the  lease  to 
the  plaintiff  on  the  26th  of  March, 

1845.  In  an  action  by  the  plaintiff, 
against  B.,  the  lessee,  for  a  breach 
of  covenant,  one  of  the  breaches  as- 
signed was  that  in  the  fall  of  1845 
the  defendant  harvested  a  large 
quantity  of  wheat,  raised  on  the  de- 
mised premises,  to  wit,  600  bushels, 
and  did  not  deliver  the  same  to  H. 
or  to  the  plaintiff,  by  the  first  of  Oc- 
tober of  that  year,  at  one  of  the 
flouring  mills,  &c.  but  sold  and  con- 
verted and  disposed  of  the  whole  of 
said  wheat  to  his  own  use.  The  de- 
fendant pleaded  that  he  did  not,  in 
the  fall  of  1845,  raise  600  bushels  of 
wheat  on  said  premises.  Held,  on 
demurrer,  that  the  plea  was  bad,  in 
not  meeting  the  breach  assigned. 
Beach  V.  Barons,  305 

8.  held  also,  that  the  breach  was  well 
assigned,  although  the  plaintiff,  in 
his  declaration,  claimed  the  whole 
600  bushels  of  wheat ;  and  although 
it  was  not  alledged  that  a  place  was 
designated  at  which  to  deliver  the 
wheat,  or  that  the  defendant  was 
requested  to  deliver  it.  ib 

4.  Held  further  J  that  the  covenant  of 
B.  was  not  collateral,  but  was  an- 
nexed to  and  running  with  the  land ; 
that  H.*8  right  to  the  growing  crops 
passed  by  the  deed  and  assignment 
of  the  leasei  to  his  grantee  and  as- 


signee ;  and  that  the  plaintiff  could 
maintain  an  action  for  the  sale  and 
conversion  of  the  wheat  which  was 
cut  and  harvested  afterwards.       id 

5.  And  hdd,  that  a  plea  admitting  the 
sale  and  conversion  of  the  plaintiff's 
half  of  the  wheat,  and  offering  no- 
thing in  justification,  but  merely  al- 
ledging  that  the  plaintiff  omitted  to 
designate  the  flouring  mill  at  which 
the  wheat  was  delivered,  was  insuf- 
ficient, ilf 

6.  Where  a  declaration  in  covenant 
alledges  as  a  breach,  tiie  cutting  and 
carrying  away  of  standing  wood  and 
timber,  a  plea  denying  that  the  de- 
fendant cut  and  carried  away  any 
wood  and  timber,  is  bad,  on  demur- 
rer, ib 

7.  A  plea,  in  an  action  for  breach  of 
covenant,  alledging  that  the  defend- 
ant has  in  all  things  well  and  truly 
kept,  fulfilled  and  performed  all  and 
singular  the  covenants,  agreements 
and  conditions  in  the  lease  contain- 
ed, is  bad,  as  tendering  an  issue  of 
law  and  not  of  fact;  and  for  not 
showing  how  the  defendant  perform- 
ed his  covenants,  or  the  facts  which 
constituted  such  performance.       ib 

8.  The  several  breaches  assigned  in  a 
declaration  in  covenant  are  in  the 
nature  of  distinct  counts,  and  a  plea 
to  the  whole  declaration  must  con- 
tain matter  which  will  be  a  legal 
answer  to  all  the  breaches.  If  a 
replication  to  such  a  plea  is  good  as 

it  respects  either  of  the  breaches  / 
assigned,  although  it  may  not  be  a 
good  answer  to  the  plea,  so  fiir  as 
the  plea  assumes  to  answer  other 
breaches,  the  replication  will  never- 
theless be  upheld,  on  demurrer,    ib 

9.  What  amounts  to  a  sufficient  alle- 
gation, in  a  bill  of  complaint,  that  a 
testator  made  a  will.  Mason  v. 
Jones,  461 


POWERS. 
See  Constitutional  Law,  5. 

PRACTICE. 

1.  Where  incompetent  evidence  has 
bees  admitted,  otf  the  trial  of  « 
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cause,  which  was  calculated  to  make 
an  impression  on  the  minds  of  the 
jury,  and  to  influence  their  verdict, 
a  new  trial  will  be  granted ;  espe- 
ciall}'  if  the  case  is  before  the  court 
for  review  upon  a  bill  of  exceptions. 
Bffyle  V.  Cdman,  42 

2.  Upon  a  motion  for  a  new  trial,  on  a 
case  settled  after  the  code  of  1861 
went  into  effect,  in  a  suit  commenc- 
ed previously,  section  469  of  that 
code  applies ;  and  if  the  justice  try- 
ing the  cause  grants  an  order,  under 
^  266,  directing  the  motion  to  be 
heard  in  the  first  instance  at  a  gen- 
eral term,  the  motion  is  properly 
before  the  general  term  under  that 
order ;  and  the  court  has  power  to 
decide  the  questions  of  law^  as  well 
as  those  offactf  presented  by  the 
case.     FeUows  v.  Emperor^  92 

8.  Principles  by  which  courts  are  gov- 
erned, in  deciding  motions  for  a  new 
trial  on  the  ground  of -newly  discov- 
ered evidence,  and  of  surprise,      ib 

4.  Where  a  declaration  contains  special 
counts,  and  the  common  count  for 
goods  sold,  and  the  jury  find  a  gen- 
eral verdict  for  the  plaintiff,  if  it  ap- 
pears that  the  action  upon  the  com- 
mon count  is  barred,  by  a  former 
suit,  the  judge  may  permit  the  ver- 
dict to  be  entered  upon  the  special 
counts;  provided  his  notes  show 
that  all  the  evidence  was  applicable 
to  the  special  counts.  Baker  v. 
Rand,  162 

6.  In  such  a  case,  for  the  purpose  of 
amending  the  verdict,  it  seems  the 
common  count  may  be  treated  the 
same  as  if  it  wore  a  bad  count     ib 

6.  The  order  in  which  proof  shall  be 
received,  on  a  trial,  is  in  the  discre- 
tion of  the  judge,  and  his  decision 
cannot  be  reviewed  on  error  or  ap- 
peal.   BeddL  v.  PcrusdL,  188 

7.  A  suit  cannot  properly  be  discon- 
tinued, after  the  defendant  has  ap- 
peared, except  by  the  payment  or 
tender  of  the  defendant's  costs,  and 
the  service  of  notice  of  discontin- 
uance, ib 

8.  After  a  defendant  has  put  in  an  an- 
swer, setting  up  the  pendency  of  a 
former  action  between  the  parties, 
for  the  same  oiuse,  and  the  plaintiff 


has  replied,  alledging  that  the  Atai- 
er  action  had  been  discontinued  pri- 
or to  the  commencement  of  the  suiti 
it  is  erroneous  for  the  judge,  after 
the  trial  of  that  issue,  to  allow  the 
plaintiff  to  enter  a  rule  nunc  pro  tunc, 
for  the  discontinuance  of  the  former 
action,  and  upon  the  same  being  en- 
tered and  the  costs  tendered,  to 
overrule  the  defense  of  a  ftMiner 
suit  pending.  Parker,  P.  J.  dis- 
sented, ib 

9.  Such  an  order  is  not  authorized  by 
sections  178  and  176  of  the  code,  i 

10.  Exceptions  cannot  be  taken  to  a 
mere  commentary  on  the  evidence, 
by  a  judge  in  his  charge  to  the  jury. 
iMnsing  V.  RusseU,  510 

11.  It  is  not  competent  for  a  plain- 
tiff to  add  materially  to  the  causes 
of  action  set  forth  in  his  complaint, 
by  affidavit.  He  may,  for  the  pur- 
pose of  obtaining  a  preliminary  in- 
junction, thus  forti^  his  original 
claims,  but  he  cannot  enlarge  them, 
or  prefer  others.  Hentz  v,  Tke  Long 
Island  Railroad  Co.,  646 

ke  Appeal. 


PRESUMPTION. 

There  is  a  presumption  against  an  act 
done  by  the  agency  of  the  party  ben- 
efited, which  calls  for  expfamatoiy 
circumstances.    Lansing  v.  Rusaell, 

610 


PROMISSORY  NOTES. 

1.  W.  d&  0.  gave  a  note  dated  April 
7th,  1849,  payable  in  one  year  to 
the  defendant,  or  order,  which  was 
indorsed  by  him.  In  October,  1849, 
W.  &>  0.  fiiiled  and  made  an  assign* 
ment  to  the  defendant  and  another 
person  of  all  their  property,  for  the 
benefit  of  creditors ;  this  note  be- 
ing placed  among  those  of  the  first 
class.  The  property  assigned  was 
not  suflScient  to  pay  all  of  the  first 
class.  At  the  time  of  the  trial,  the 
matter  was  in  litigation,  other  cred- 
itors having  obtained  an  injunc- 
tion against  the  assignees,  to  prevent 
their  paying  over  1^  avails  of  the 
assigned  property,  altedging  tint 


INDEX. 


695 


the  assignment  was  void.  On  the 
9th  day  of  April,  1860,  the  defend- 
ant told  the  plaintifif,  that  on  the 
12th  or  18th  day  of  April  he  would 
pay  and  take  up  the  note.  On  the 
15th  of  April  an  attempt  was  made 
to  demand  the  note  of  the  makers, 
(who  were  absent,)  and  notice  of 
non-payment  was  given  to  the  de- 
fendant. The  defendant  was  the 
clerk  of  W.  &  0.  at  the  time  the 
note  was  given,  and  up  to  the  time 
they  failed.  Held,  that  the  defend- 
ant was  liable  upon  the  note.  Bnice 
V.  LyOe,  168 

2.  Where  the  necessary  steps  to  fix  an 
indorser  are  prevented  by  some  act 
of  the  lattor,  which  pnts  the  holder 
off  his  guard,  demand  and  notice  of 
dishonor  will  be  excused.  ib 

8.  An  unconditional  promise,  with 
fbll  knowledge  of  all  the  facts,  is  a 
waiver  of  demand  and  notice.        id 

4.  If  an  indorser  make  an  express 
promise  to  pay,  demand  and  notice 
will  be  presumed.  But  this  pre- 
sumption, it  seems,  will  be  rebutted 
by  proof  that  demand  was  made  and 
notice  given  five  days  too  late.      ii 

5.  It  seems  an  assignment  of  all  the 
^  property  of  the  maker  to  the  in- 

dorser;  or  of  sufficient  to  pay  the 
note,  and  for  that  purpose,  dispenses 
with  demand  and  notice.  Though 
the  rule  would  appear  to  be  different, 
in  case  of  an  assignment  to  trustees 
for  that  purpose ;  or  of  a  Judgment 
as  indemnity;  or  an  indemnity  by 
way  of  lien ;  or  a  counterbond,  with- 
out express  promise.  ii 

C.  An  indorser  who  has  received  an 
assignment  of  property,  but  not 
sufficient  to  pay  the  note,  may  in- 
sist upon  demand  and  notice  of  dis- 
honor ;  but,  in  most  cases,  he  may 
be  liable  pro  tanto  as  trustee,  though 
discharged  as  indorser.  ii 

7.  The  insolvency  of  the  maker  does 
not  excuse  demand  and  notice  to 
the  indorser.  But  demand  is  unne- 
cessary if  the  maker  abscond.        ii 

8.  A  note  given  to  a  deputy  sheriff,  by 
8  judgment  debtor,  for  the  amount 
of  an  execution  held  by  the  former 
against  tlie  latter,  after  the  sheriff 
has  been  attached  for  not  returning 


the  fi.  fa.,  and  after  the  depnty  has 
paid  the  amount  thereof  to  the  plain- 
tiffs in  the  judgment  and  taken  an 
assignment  of  the  judgment,  is  not 
void  as  having  been  taken*  by  the 
deputy  by  color  of  his  office  and  for 
ease  and  fkvor.  Stembergh  v.  Pro- 
wost,  866 

9.  Neither  is  such  a  note  void  for  want 
of  a  sufficient  legal  consideration  to 
uphold  it  There  is  a  moral  obliga- 
tion, connected  with  the  prior  legal 
liability  of  the  defendant,  to  pay 
the  amount  of  the  execution,  to  the 
sheriff,  and  the  suspension  of  that 
liability  by  means  of  the  payment 
and  satisfaction  of  the  judgment,  ib 

10.  Nor  is  such  note  liable  to  the  ob- 
jection that  the  money  having  been 
paid  by  the  deputy  sheriff  to  the 
plaintiffs  in  the  execution  without 
the  defendants'  request,  the  subse- 
quent promise  based  upon  such  pay- 
ment was  a  nudum  pactum.  ii 

11.  If  necessary,  to  uphold  such  a 
promise,  the  law  would  imply  a  re- 
quest on  the  part  of  the  judgment 
debtor,  to  the  deputy  sheriff,  to  pay 
the  money,  to  the  plaintiffs  in  the 
execution.  '  ii 

12.  If  the  party  to  whom  a  promise  is 
made,  paid  the  money  or  incurred 
the  obligation,  which  was  the  con- 
sideration of  a  subsequent  express 
promise,  by  compulsion  of  law,  he 
will  not  be  treated  as  a  volunteer,  ib 

}3.  It  is  a  good  defense  to  an  action  on 
a  promissory  note,  that  it  was  given 
for  the  price  of  spirituous  liquora 
sold  by  the  payee  without  license, 
and  in  violation  of  the  excise  law. 
Turck  V.  RichmoTid,  688 


R  • 

RAILROADS. 

1.  Where,  in  an  action  against  a  rail- 
road company,  to  recover  damages 
for  an  injury  sustained  in  conse- 
quence of  being  run  against  by  the 
locomotive  of  the  defendants,  while 
crossing  the  railroad  trad^  in  a 
sleigh,  it  appeared  frgm  the  plain- 
tiff's testimony,  whidh  was  clear, 
explicit  and  imdisputed,  that  tibe 
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negligence  and  imprudence  of  the 
person  injured  contributed  to  the 
injury ;  /feW,  that  the  judge  prop- 
erly nonsuiUd  the  plaintiff,  instead 
of  submitting  the  question  of  negU- 
gcTice  to  tho  jury.  Haring  v.  The 
Nao-  York  and  Erie  Railroad  Co.    9 

2.  The  principles  by  which  the  su- 
premo court  will  be  governed,  in  its 
decision  upon  an  appeal  fVom  an 
appraisal  and  report  of  commission- 
ers appointed  pursuant  to  the  15tb 
section  of  the  general  railroad  act. 
(Laws  of  IS50,  ch,  140.)  The  Troy 
and  Boston  Railroad  Co.  y.  Leej  169 

8.  Any  technical  departure  from  es- 
tablished rules,  in  the  admission  or 
rejection  of  evidence,  will  not  be 
allowed  to  affect  the  appraisal,  un- 
less it  appears  that  such  error  has 
injured  the  party  appealing.  ib 

4.  If  the  court  is  satisfied  that  the 
commissioners  have  not  erred  in 
the  principles  upon  which  they 
have  made  their  appraisal,  no  other 
error  will  be  sufficient  to  send  the 
report  back  for  review.  ib 

5.  In  making  appraisals  of  the  dam- 
ages sustained  by  a  person  whose 
property  is  taken  for  the  purposes 
of  a  raihroad,  the  true  rule  is  to  de- 
termine what  will  be  the  effect  of 
the  proposed  change  upon  the  mar- 
ket value  of  the  property  remain- 
ing. The  proper  inquiry  is,  what 
is  the  entire  property  now  fairly 
worth  in  the  market,  and  what  will 
that  part  not  taken  be  w6rth  after 
the  improvement  is  made.  ib 

6.  The  provision  in  the  statute  of 
1848,  requiring  railroad  companies 
to  construct  and  maintain  cattle 
guards  at  all  road  crossings,  suffi- 
cient and  suitable  to  prevent  cattle 
and  animals  from  getting  on  the 
railroad,  does  not  apply  to  streets 
in  cities  or  villages.  Vanderkar  v. 
71W  Rensselaer  and  Saratoga  Rail- 
road Co,  890 

7.  Accordingly,  where  a  railroad  track 
was  laid  through  one  of  the  streets 
of  a  village,  and  at  the  end  of  the 
street  it  entered  upon  a  bridge 
extending  across  a  stream;  Helif 
tliat  the  railroad  company  were  not 
bound  to  erect  a  cattle  guard  at  the 
entrance  upon  the  bridge ;  and  that 


they  were  not  liable  for  the  value 
of  an  animal  destroyed  by  the  loco- 
motive in  passing  over  the  bridge  j 
there  being  no  charge  of  negli- 
gence, ib 

8.  The  statute  makes  an  obvious  dis- 
tinction between  roads  and  streets. 
Cattle  guards  in  the  streets  of  a 
city  or  village  would  be  nuisances. 
Per  Hand,  J.  ib 

9.  The  fkilure  of  a  railroad  compa- 
ny to  erect  cattle  guards  at  road 
crossings,  as  required  by  the  gene- 
ral railroad  act  of  1848,  {Lares  of 
1848,  p.  221,  ^  42,)  does  not  make 
the  company  liable  for  damages  to 
cattle  which  have  entered  on  the 
railroad  ft-om  the  owner's  land, 
through  the  want  of  a  fence  which 
the  ownef  was  bound  to  build  and 
keep  in  repair.  TYUmadge  y.  7%e 
Rensselaer,  and  Saratoga  Railroad 
Co.  493 

10.  Notwithstanding  the  general  rail- 
road act  requires  the  railroad  com- 
pany to  erect  and  maintain  on  the 
sides  of  their  road,  fences  of  the 
height  and  strength  of  a  division 
fence,  as  required  by  law,  yet  the 
owner  of  the  land  through  which 

'  the  road  passes,  who  has  agreed 
with  the  company^  for  a  valoible 
consideration  received,  to  erect  and 
maintain  such  fence  on  his  own 
land,  adjoining  such  railroad,  and 
who  has  neglected  to  fulfill  said 
agreement,  cannot  maintain  an  ao^ 
tion  against  the  company  for  a  cow 
killed  by  the  company's  engine, 
while  passing  on  said  road,  which 
cow  escaped  on  to  the  road  through 
a  want  of  fence,  which  the  plaintiff 
was  bound  to  build  and  keep  in  re- 
pair, ib 

11.  If  the  plaintiff's  cattle  are  wrong- 
ftiUy  on  the  track  of  the  railroad, 
the  company  are  not  liable  for  neg- 
ligently running  an  engine  upon  and 
killing  the  same.  ib 

12.  The  plaintiff  having  agreed  oy 
parol,  upon  an  adequate  considera- 
tion, to  build  and  keep  in  repair 
the  division  fence  between  his  farm 
and  the  defendants'  raihroad,  and 
having  neglected  for  more  than  six 
years  to  taXfiW  the  agreement,  can- 
not escape  from  the  consequences 
of  that  neglect  by  lapse  of  time; 
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the  dlTiBioD  flBDce  is  still  his  to 
build,  notwithBtandin§  his  neglect, 
and  if  his  animals  escape  through 
It  on  to  the  raiboad  and  are  injured 
by  the  defendants'  engines  or  cars 
passing  along  theur  road,  the  de> 
fendants  are  not  liable.  ib 

18.  Where  the  cattle  of  a  stranger  are 
on  the  lands  of  another,  a4}oining  a 
railroad,  and  from  those  lands  they 
pass  on  to  the  raihroad  through  a 
gate  left  open  by  the  proprietor  of 
such  lands,  and  are  killed  by  the 
engine,  their  owner  cannot  recover 
their  value,  although  the  railroad 
company  has  not  complied  with  the 
44th  section  of  the  general  railroad 
act,  in  respect  to  fbnces,  at  other 
points  on  the  railroad.  Brooks  y. 
T%e  New- York  and  Erie  Railroad 
Co,  694 

14.  The  true  reading  of  that  section 
of  the  statute  does  not  require  a 
railroad  company  to  construct  and 
maintain  cattle  guards  at /arm  cros^ 
ings  of  the  road,  but  only  at  road 
crossings.  ib 

16.  Where,  by  the  terms  of  the  char- 
ter of  a  railroad  company,  much  is 
left  to  the  discretion  of  its  officers, 
in  respect  to  the  location  and  route 
^  the  road,  their  selection  should 
not  be  disturbed,  unless  they  have 
dearly  erred.  Hentz  y.  TTie  Long 
Island  Baikoad  Co,^  646 

16.  The  want  of  any  serious  resistance 
to  the  location  of  the  road,  at  first; 
the  acquiescence  in  it  by  the  public 
for  a  period  of  fourteen  years ;  the 
affirmance  of  it  by  the  plaintiff  and 
others,  by  accepting  a  mortgage 
upon  the  road,  in  its  existing  state, 
for  moneys  advanced  by  them  to 
pay  for  its  construction;  and  the 
approval  of  it,  at  a  public  meeting 
of  the  citizens,  called  for  the  pur- 
pose, are  strong  proofb  of  the  pro- 
priety of  the  original  location,      ib 

17.  No  person  can  object  to  the  loca- 
tion of  a  railroad,  on  the  ground  of 
damage  to  his  property,  whose  title 
or  possession  do  not  extend  back  to 
the  time  when  the  land  was  tiJEon 
by  the  company.  ib 

18.  Merely  relaying  the  track  of  a 
railroad,  is  not  a  taking  of  property, 
within  the  intent  of  the  oonistita- 
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tional  provision  requiring  a  compen- 
sation to  be  made.  ib 

19.  It  is  only  continuing  the  use  of  the 
property,  according  to  a  previously 
acquired  right  ib 

20.  Where  a  party  whose  land  has 
been  taken  by  a  railroad  company, 
might  have  insisted  on  receiving  a 
compensation  at  the  time,  but  ne- 
glected to  do  so,  and  forbears  to  as- 
sert his  right,  until  after  the  road  is 
completed,  and  in  fhU  operation, 
and  when  an  interruption  of  its  bu- 
siness would  be  seriously  ii^Jurious, 
an  injunction  should  not  be  granted, 
until  all  the  ordinary  means  for  ob- 
taining an  indemnity  have  ftiled.  ib 

21.  A  railroad,  passing  through  a  pop- 
ulous village  or  ci^,  is  not  per  setL 
nuisance.  The  general  charge  that 
it  is  a  flagrant  nuisance,  will  not  be 
taken  into  consideration,  any  fhi^ 
ther  than  as  it  is  supported  by  the 
foots.  ib 


BAFFLING  AND  LOTTERIES. 

1.  Under  the  10th  section  of  the  1st 
article  of  the  constitution,  and  the 
22d  section  of  the  article  of  the  re- 
vised statutes  respecting  "raffling 
and  lotteries,*'  it  is  unlawfhl  for  any 
one  to  set  up,  or  propose,  that  is,  to 
hold  forth  to  others  that  he  has,  or 
will  have,  any  articles,  although 
they  be  works  of  art,  which  are  to 
be  distributed  by  lot  or  chance  to 
any  person  who,  before  the  distri- 
bution, shall  have  paid  any  money 
for  the  chance  of  obtaining  such  ar- 
ticles. The  People  v.  T%e  Ammeatn 
Art  Union,  677 

2.  Accordingly,  where,  by  the  consti- 
tution of  the  American  Art  Union, 
the  society  was  to  purchase  such 
works  of  art  as  the  state  of  the  trei^ 
sury  would  warrant,  which,  at  the 
annual  meeting  in  December,  were 
to  become,  by  lot,  the  property  of 
the  individual  members,  each  mem- 
ber being  entitled  te  one  chance,  or 
share,  in  such  distribution,  for  each 
$6  by  him  subscribed  and  paid,  the 
method  in  which  the  disiribution 
was  to  be  made  being  particularly 
prescribed  in  its  by-bws;  and  the 
sodety  pubUahed  its  plan,  showing 
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that  for  the  payment  of  $5  any  per- 
son wonld  become  a  snbscriber,  and 
entitled  to  an  engraving,  to  a  copy 
of  the  Bulletin  of  their  proceedings, 
and  to  the  chance  of  one  of  a  num- 
ber of  paintings  to  be  "  distributed 
by  lot  among  the  members,  each 
member  having  one  share  for  every 
$5  paid  by  him  f  Hdd,  that  the 
mode  of  distribution  adopted  by  the 
Art  Union  was  illegal  and  unconsti- 
tutional. EnwARDSi  P.  J.  dissent- 
ed, ib 


.      RECEIPT. 

In  an  action  of  trover  for  a  quantity 
of  wheat,  the  following  instrument, 
signed  by  the  defendants,  was  given 
in  evidence  by  the  plaintiffs : . "  Re- 
ceived, Oct  19,  1847,  from by 

p.  Gary forty-three  bushels  JJ 

bushels  wheat  at |)6r  bushel." 

Heldf  that  the  instrument  was  so 
ambiguous  as  not  to  Import  a  con- 
tract, of  any  description,  and  hence 
that  it  stood  on  the  same  footing 
with  all  other  mere  receipts,  and 
that  parol  evidence  was  properly 
admitted,  to  show  that  the  transac- 
tion was  a  dai^m«n<  and  not  a  sale, 
SMdan  ▼.  Peei,  817 


S 

SALE. 

See  FRAun. 

SCHOOL  DISTRICTS. 

1.  The  trustees  of  a  school  district 
have  no  rig^t  to  lay  a  tax  upon  their 
district,  under  the  act  of  March  26, 
1849,  establishing  free  schools,  with- 
out first  giving  their  district  an  op- 
portunity to  vote  on  the  question. 
Shos  t.  BukUt  111 


2.  The  trosiees  have  no  right  to 
the  uncollected  arrearages  of  a  pre- 
vious quarter,  npon  a  subsequent 
quarter,  without  a  vote  of  their  dis- 
trict, directmg  it  to  be  done.         ib 

8»  When  the  trustees  exempt  Indigent 
jttnam  from  thepftyment  of  ttecfa- 


er's  wages,  the  amount  of  such  ex- 
emptions must  be  assessed  upon 
other  persons  liable  to  taxation,  for 
the  quarter  or  term  In  which  the 
exemption  is  allowed.  ift 


SLANDER. 

1.  In  an  action  for  slander,  in  charging 
the  plaintiff  with  keeping  a  house  of 
ill  fkme,  evidence  of  lewd  and  un- 
ehaste  behavior  by  the  plaintiff's 
&mily,  falling  short  of  the  offense 
charged  is  not  admissible,  either  in 
justification  of  the  charge,  or  in 
mitigation  of  damages.  Seldbm.  P. 
J.  dissented.    Busk  v.  Prosser,   221 

2.  The  code  of  procedure  has  not  al- 
tered the  rule  holding  such  evidence 
inadmissible.  tb 

8.  In  an  action  for  slander,  it  is  erro- 
neous for  the  judge  to  charge  the 
jury  that  they  have  a  right  to  take 
into  consideration  the  expenses  to 
which  the  plaintiff  has  been  put,  by 
being  compelled  to  come  into  court 
to  vindicate  her  character.  Hicks 
V.  Fbstert  668 


STATUTES. 

1.  Where  an  act  of  the  legislature  de- 
clared a  creek  to  be  a  public  high- 
way, and  prohibited  the  obstruction 
of  the  navigation  thereof,  by  the 
erection  of  dams  br  otherwiae,  and 
a  subsequent  act  authorized  a  per- 
son therein  named,  to  erect  a  dam 
across  said  creek;  Held,  that  the 
only  effect  of  the  last  act  was  to  re- 
move the  restriction  imposed  by  the 
former  act,  and  relieve  the  person 
building  a  dam  in  pursuance  of  the 
authority  given  to  him,  from  liabil- 
ity to  prosecution,  by  indictment  or 
otherwise,  for  obstructing  the  navi- 
gation .     dark  V.  Mayor  of  Syraciue, 

82 

2.  In  the  revirion  of  statutes,  4  change 
in  the  language  does  not  necessarily 
imply  a  change  in  the  Btatnlee  Te- 
vised.    EHfoood  t.  Khck^  60 

8.  Where  a  new  right,  or  the  meana 
of  acquiring  it,  is  oonftnred,  and  ail 
adequate  remedy  for  Its  invidoB  is 
given  by  the  same  fltatale,  pttrtfes 
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ii^mred  are  confined  tothefltatutory 
redi!e8S.    Smilk  v.  Lockwood,      209 

4.  A  public  iH*ohibitory  statute,  though 
passed  chiefly  for  the  protection  of 
a  class,  still  does  not  confer  any  in- 
dividual rights.  An  infraction  of 
such  a  statute  is  a  wrong  to  the  pub- 
lic for  which  the  people  in  their  col- 
lective capacity  alone  are  entitled 
to  redress ;  unless  the  party  ag- 
grieved has  sustained  a  special  dam- 
age, peculiar  to  himself,  and  not  in 
common  with  others.  If  the  dam- 
age affects  a  class,  it  is  general  or 
common,  and  not  special.  ib 

See  Common  Schools. 

Constitutional  Law,  1. 


STBJIETS. 
Ste  Municipal  Corporations,  4,  6. 

SUPREME  COURT. 

1.  This  court  having  succeeded  to,  and 
being  a  continuation  of,  the  formec 
supreme  court,  the  decision  of  the 
former  court  ought  to  be  considered 
as  far  binding  upon  this  court  as 
are  its  own  previous  decisions.  Spi- 
cer  V.  Norton^  524 

2.  And  where  a  question  which  has 
been  decided  by  the  former  court, 
comes  before  this  court,  in  the  same 
case,  the  previous  decision  should  be 
resmrded  not  only  as  authority  on  the 
I)oint  of  law  adjudged,  but  as  the 
law  of  the  case.  ib 


TROVER. 

An  action  in  the  nature  of  trover,  to 
recover  the  value  of  personal  prop- 
erty, cannot  bo  maintained  against 
a  party  who  has  not  been  guilty  of  a 
conversion;  who  has  never  had  pos- 
session or  the  property,  and  has 
had  nothing  to  do  with  it,  except 
that  he  has  taken  a  mortgage  upon 
it,  to  secure  a  debt,  from  a  person 
claiming  to  be  the  owner.  7%:  Mat- 
Uawan  Companiff  v.  Bentiey,        641 


u 


USURY. 

..  V.  gave  his  note,  for  SHO,  to  T.  in 
exchange  for  T*8  note  of  the  same 
date  and  amount.  The  exchange  was 
made  to  enable  the  payees  respect- 
ively to  raise  money.  T.  applied 
to  the  plaintiff  to  purchase  V.'s 
note,  who  agreed  to  do  so  if  T. 
would  indorse  it  and  procure  the 
defendant  to  indorse  or  sign  it,  as 
security.  T.  thereupon  procured 
the  defendant  to  sign  the  note  as 
"  security,"  and  he  indorsed  it,  and 
the  plaintiff  purchased  the  same  for 
S95.  In  an  action  against  the  de- 
fendant, together  with  V.  and  T., 
as  the  makers  and  indorser  of  the 
note,  the  referee  found,  as  a  matter 
of  fact,  that  the  transaction  was 
in  good  faith  a  sale  of  the  note  to 
the  plaintiff,  by  T.,  and  that  it  was 
not  a  device  and  cover  for  usury ; 
Held  that  the  agreement  was  in  ef- 
fect the  transfer  of  the  several  note 
of  v.,  and  the  giving,  by  the  defend- 
ant, of  his  several  note  to  secure  its 
payment;  and  that  the  defendant 
being  liable  not  for  the  whole  amount 
specified  in  the  note,  but  only  for 
the  sum  actually  advanced  by  the 
plaintiff,  his  obligation  was  free  from 
the  taint  of  usury.     Cobb  v.  TUus,  46 

2.  In  such  cases,  where  the  contract  is, 
upon  its  face,  for  the  payment  by 
the  sncety  of  the  whole  amount 
secured  to  be  paid  by  the  instru- 
ment negotiated,  the  court  will  go 
behind  the  contract,  and  receive 
evidence  of  the  consideration,  in  or- 
der to  limit  the  recovery  to  the 
amount  actually  paid  as  a  consider- 
ation for  the  undertaking,  and  thus 
to  uphold  the  transaction.  -  ib 

8.  No  matter  what  form  the  transac- 
tion may  assume,  or  in  what  way 
the  party  may  bind  himself,  if  the 
obligation  is  assumed  upon  the 
transfer  of  an  instrument  valid  at 
the  time  of  the  transfer,  in  the  hands 
of  the  assignee,  the  liability  is  lim- 
ited to  the  amount  actually  paid,  ib 

4.  A  loan,  to  be  repaid  at  a  future  day, 
at  a  place  other  than  that  whero 
the  loan  is  made  and  where  the 
parties  reside  and  cany  <m  bnsineiB, 
is  not  necessarily  usurious,  although 
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the  rate  of  exohange,  it  the  time 
of  the  loan,  between  the  place  of 
the  contract  and  the  place  of  pay- 
ment is  in  &yor  of  the  latter.  John- 
80N|  J.  Assented.  Cu^  v.  Samr- 
ftyrd,  MS' 

6.  And  a  lender  may  exact  as  the  con- 
dition of  a  loan  that  the  money 
shall  be  paid  at  a  different  place 
from  that  where  the  loan  is  effected , 
although  the  money,  when  io  paid, 
may  be  worth  more  to  him  at  the 
former  than  at  the  latter  place. 
Johnson,  J.  dissented.  ib 

6.  The  state  of  the  exchange,  when  the 
money  becomes  payable,  determines 
the  qnestion  whether  the  lender 
receives  more  than  seven  per  cent. 
What  that  rate  of  exchange  will  be 
it  is  impossible  with  legal  certainty 
to  foresee,  or  to  say  that  it  may  not 
be  for  the  benefit  ofihe  borrower, 
or  to  the  loss  of  the  lender,  or  both. 
Per  Welles,  J.  iJb 

7.  On  giving  a  mortgage,  bearing  inter- 
est, for  part  of  an  advance  of  mon- 
ey, the  lender  took  IVom  the  bor- 
rower an  agreement  to  pay  to  the 
broker  an  annual  smn  equal  to  about 
seven  per  cent,  on  the  whole  ad- 
vance, until  the  latter  was  paid  up; 
calling  the  annuity  a  compensation 
for  brokerage,  &«.  Hddj  that  the 
mortgage  ms  usurious.  WeUi  v. 
Chapman^  661 

866  Mortgage,  7,  8. 


VENDOR  AND  PURCHASER. 

1.  A  bona  fide  purchaser  or  mortgagee 
of  goods,  for  a  valuable  considera- 
tion, from  a  person  in  possession, 
who  obtained  them  from  the  owner 
by  false  pretenses,  amounting  under 
our  statute,  to  a  felony,  wUl  hold 
them  against  the  first  vendor ;  pro- 
vided such  vendor  voluntarily  part- 
ed with  the  possession,  and  intended 
to  part  with  the  title.  Makom  v. 
LoieridgCj  372 

2.  The  defendant  agreed  to  Hell  to 
the  plaintiff  "  all  that  certain  farm 
or  lot  t>f  land  now  in  her  posses- 
sion and  whereon  she  resides,  and 
whereof  J.  M.  died  seised,  contain- 
ing ninety-six  acres,  be  the  same 


more  or  leas,  for  the  sum  of  sixty 
dollars  per  acre."  Bddy  that  the 
contract  was  for  the  sale  of  the  fkrm 
in  buikf  and  not  by  ike  acre  ;  the  men- 
tion «f  the  number  of  acres  being 
merely  descriptive,  and  not  of  the 
essence  of  the  contract.  Fawre  v. 
Martin;  S94 

8.  In  an  action  by  a  purchaser  against 
the  vendor,  for  relief,  on  the  ground 
thai  the  purchase  was  by  the  acre, 
and  there  was  a  deficiency  in  the 
itucntity  repreeented ;  lapse  of  time, 
and  the  acceptance  of  a  deed,  con- 
stitute a  good  defense.  ib 

See  AoiiBEMBMT,  1,  2,  5,  6. 
Fbaod. 


w 


WAREHOUSEMAN. 

1.  In  1846  a  roll  of  carpeting  was  de- 
livered by  the  plaintiff's  ag^nt  to 
the  clerk  of  the  defendant,  tlie  lat- 
ter being  a  storage  and  forwarding 
merchant,  at  his  store  in  P.  J,  on 
the  Erie  canal,  to  be  forwarded  aa 
directed,  in  the  usual  course  of  bu- 
siness ;  the  carpeting  being  deposit- 
ed as  other  goods  were,  and  as  the 
defendant  was  in  the  habit  of  re- 
ceiving them,  and  the  clerk  taking 
charge  of  it,  as  he  was  in  the  custom 
of  receiving  goods,  with  the  defend- 
ant's approval,  and  engaging  to  for- 
ward it  to  its  place  of  destination; 
the  charges  to  follow  the  carpeting 
and  to  be  paid  at  the  end  of  the 
route,  in  the  customary  manner. 
The  carpeting  being  lost,  and  the 
defendant  having  omitted  to  take  a 
receipt,  or  keep  a  memorandum  of 
the  transaction,  and  having  totally 
failed  to  account  for  the  property 
from  the  time  it  was  delivered  to 
him;  ffe2<;,  that  he  was  liable  in  his 
character  of  warehousevian  and  for- 
warder, to  the  plaintiff,  for  the  value, 
without  further  proof  of  negligence, 
in  the  first  instance.  Bitsk  v.  Mil- 
ler, 481 

2.  Held  also,  that  the  defendant  waa 
bound  to  give  some  account  of  the 
property,  before  he  was  entitled  to 
cast  upon  the  plaintiff  the  onus  of 
proving  negligence.  ib 
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WILL. 


1.  The  fkct  that  a  testator  tabscribed 
bis  name  at  the  end  of  hit  will,  in 
the  presence  of  each  of  the  attesting 
witnesses,  or  acknowledged  that  he 
had  so  Bubscribed  it,  to  each  of  the 
attesting  witnesses,  mnst  Be  prored 
as  a  distinct  and  independent  act  of 
itself,  in  order  to  admit  the  will  to 
probate ;  and  cannot  be  inferred  or 
presumed  fh>m  the  proof  of  some 
other  act  required  by  the  statute  to 
be  done.    Lewis  ^t.  Lewis j  17 

2.  A  party  seeking  to  estabMi  a  will, 
takes  upon  lAoiiMlf  the  burthen  of 
proving  the  concnrrence  of  all  the 
acts  essential  to  the  validity  of  such 
an  instrument.  It  is  not  enough 
that  he  proves  one  or  two  of  them ; 
but  he  must  projre  them  all,  in  suc- 
cession, a 

8.  He  must  show  that  it  was  subscrib- 
ed at  the  end  thereof,  by  the  testa- 
tor himself,  or  by  some  person  for 
him  in  his  presence,*  and  by  his  di- 
rection; that  the  subscription  was 
made  in  the  presence  of  each  of  the 
attesting  witnesses,  or  acknowledg- 
ed by  the  testator  to  have  been  so 
made,  in  the  presence  of  each  of  the 
attesting  witnesses ;  that  the  testa- 
tor at  the  time  of  making  or  ac- 
knowledging such,  description,  de- 
clared the  instrument  to  be  his  last 
will  and  testament  *,  and  that  each 
of  the  attesting  witnesses  signed  his 
name  at  the  end  of  the  will,  at  the 
request  of  th«  testator.  ib 

4.  Proof  of  any  one  of  these  four  sep- 
arate acts  cannot  be  enlarged  by 
implication,  or  presumption,  so  as 
to  become  proof  of  any  other  of  the 
four  separate  acts.  t^ 

5.  Where  neither  of  the  attesting  wit- 
nesses to  a  will  saw  the  testator 
subscribe  his  name  thereto,  or  heard 
him  acluipwledge  the  signature  to 
be  his,  or  state  what  the  paper  was ; 
and  the  will  was  so  folded  or  placed 
that  the  witnesses  did  not  see  any 
part  of  iti contents,  nor  tbe  testator's 
signature,  but  only  the  blank  space 
upon  which  their  names  were  writ- 
ten; Hdd,  that  the  will  was  not 
properly  executed,  so  as  to  author- 
iae  the  surrogate  to  admit  the  same 
to  probate.  il> 


6.  When  tbf  inientfon  of  the  testator 
is  plain,  it  will  be  allowed  to  con- 
trol the  legal  operation  of  words, 
however  techniod ;  for  example,  a 
oharge  madevpon  property  bequeathr- 

•  edf  is  obligatory  upon  property  de- 
vised, when  firom  the  context  and 
wh<Ae  scope  of  the  will,  it  appears 
the  latter  was  intended  to  be  charg- 
ed.   Lasher  v.  Lasher,  106 

7.  A  teftator,  by  his  will,  devised  and 
directed  as  follows :  '*  First,  I  give 
and  devise  to  my  sons  all  my  real 
estate,  together  with  the  stock,  and 
farming  utensils,  Ac,  The  land  to 
be  divided  as  hereafter  mentioned." 

^  After  givuig  various  legacies,  the 

*  testator  proceeded  as  follows:  "I 

give  and  devise  to  my  son  R.  all  that 

farm  whexseon  he  now  Jives,  Slc.  by 

his  paying  to  the  other  heirs  the 

sum  of .    I  give  and  devise  to 

my  son  D.  the  fkrm  whereon  he  now 
lives,  &c.  by  his  paying  to  the  other 

heirs  the  sum  of .    I  give  and 

devise  to  my  son  D.  A.  [the  defend- 
ant] all  the  homestead  whereon'  I 
now  live,  &c.  by  his  paying  to  the 

other  heirs  the  sum  of .    I  give 

to  my  son  S.  W.  the  use  of  the  C. 
fkrm  during  his  life,  and  then  to  his 
heirs  if  he  should  leave  any ;  if  not, 
then  the  law  makes  provision  in 
such  cases.  But  if  he  reforms  dur- 
ing my  life,  I  think  he  ought  to 
have  more.  It  is  niy  will  and  in- 
tention that  R.  D.  and  D  A.  [his 
sons]  shall  support  me  and  pay  all 
my  debts.  I  am  not  prepared  at 
present  to  say  what  each  must  pay : 
my  book  will  show,  nearly,  what 
each  one  has  had ;  after  paying  D. 
and  D.  A.  for  their  labor,  that  should 
be  made  as  nearly  equal  as  possi- 
ble." In  an  action  of  ejectment 
brought  by  the  other  heirs  of  the 
testator,  against  D.  A.  to  recover 
possession  of  the  premises  devised 
to  him ;  BOd,  1.  That  if  the  devises 
of  the  real  estate  were  intended  to 
be  upon  condiHon,  the  conditions 
were  subsequent,  and  they  being 
impossible  to  be  performed,  by  rea- 
son of  the  testator's  neglect  to  spe- 
cify the  sums  to  be  paid  by  the  de- 
visees, were  void,  and  the  devisees 
took  absolute  estates  in  fee.  2.  That 
the  clauses  of  the  will  respecting 
the  payment  to  the  other  heirs,  by 
the  devisees,  of  sums  of  money  not 
specified  by  the  testator,  could  i^t 
be  regarded  as  HmUatuns  of  the  e»- 
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tates  defi80d.  0.  That  the  wffl  was 
not  void  for  lUMeitainty,  but  was 
valid,  and  sufficient  to  pass  ttat  real 
estate  deyisod  to  tlie  defendant. 
MaHin  y.  BaHou,  119 

8.  When  a  condition  su^se^ueTt^  becomes 
impossible  to  be  perfolrmed,  Ihe  e»: 
tatti  will  not  be  defeated  or  forfeit- 
ed ;  aliUr  as  to  conditions  frecedeni'. 

ib 

9.  It  18  a  well  established  mle,  in  tbe 
constroctioo  of  wills,  that  no  form' 
of  words  «rill  constitottf,  a  cbndition 
precedent,  where  the  intention  of 
the  testator,  to  h^  collected  froift 
every  part  of  the  will,  clearly  indi- 
cates a  different  pnrpoie.  # 

10.  Conditional  limitations  aft  neiver 
to  be  extended  beyond  what  it  ab- 
solutely necessa»^ftom  the  context 
of  the  will,aiAl  will  not  be  supposed 
to  govern  any  dlspoeRlon,  exgept 
that  upon  which  they  may  naturally 
be  supposed  to  attach.  tb 

11.  It  is  no  arg^nment  against  the  va- 
lidity of  a  will  that  it  makes  no  pro- 
vision for  the  payment  of  the  lega- 
cies. When  no  direction  is  given  by 
the  testator,  the  law  appropriates 
the  personal  property  to  the  pay- 
ment of  legacies.  ib 

12.  A  testator  having  eight  children, 
by  his  will  ^divided  his  estate  into 
eight  equal  parts,  one  of  which  he 
gave  to  his  executors  in  trust,  to 
hold,  manage,  and  dispose  of  as  in 
the  will  directed.  Out  of  the  in- 
come they  were  to  pay  the  testa- 
tor's son  J.  an  annuity  of  S2500  for 
life,  and  accumulate  the  surplus  for 
his  children,  &o.  with  **full  discre- 
lionary  povfer  to  the  trustees,  and  the 
survivors  and  survivor  of  them,  to  in- 
crease the  annuUy  during  his  lifetime." 
Shortly  after  the  death  of  the  tes- 
tator, the  trustees  increased  J.'s 
annuity  to  the  ftiU  amotmt  of  the 


income  of  one-eighth  of  ^e  estate ; 
4od  avbsaquently  they  reduced  it 
to  M50I.  Heid,  that  the  trosteep 
had  me  power  to  reduce  the  an- 
nuit^i  ^ttier  from  tbf  amoont  as 
ilxed  by  thf  will,  or  from  the 
,amount  as  increased  by  theoL 
MtTcrth«'i  J.  dissented.  Mason  v. 
Jones,  *  461 

18.  Bdd  also,  that  it  lM  immaterial 
whether  tfej^  trdstees  intended  that 
the  act  wUch  they  did  should.  )iave 
the  effect  to  fih<e  to  J.  the  right  to 
receive  out  ofhis  flither's  estate  an 
annvilir  to  the  amount  «f  one-eighth 
of  the  net  inoope  if  tbe  estate  for 

'  Ufe,  or  (Hti/  forihe  half  yeoft  dwinf 
which  the  incmaae  was  ynade.  That 
it  w«s  suf^ent  that  they  did  the 
act,  and  Intended  to  do  It;  the  tes- 
tator having  in  effeet  de^tared  that 
when  th#  amiirity  should  be  in- 
creased, it  should  contintie,  not 
during  the  period  which  the  trus- 
tees, in  their  discretion,  dionld  foi, 
but  during  the  life  of  J.  ib 


WITNESS. 

1.  Proof  of  a  witness'  geneml  bad 
character,  as  that  term  is  generally 
understood,  and  used.  In  society, 
does  not  neces&arUy  and  legally  prove 
the  fact  that  j|[^  character  for  vera- 
city is  bad.     Gilbert  v.  ShekUm,  628 

2.  Such  proof -4s  therefoce  immaterial 
'  evidence,  where  the  party  avows 

his  intention  to  stop  with  that  in- 
quiry; without  asking  the  impeach- 
ing witness  the  further  question 
whether  hb,  ih>m  ||l  knowledge 
of  the  witness'  genmral  character, 
would  believe  him  on  oath,  or 
whether  his  character  for  truth  is 
bad.  Further  questions  must  be 
put,  in  order  to  render  the  un- 
peachment  effectual.  ib 
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